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The  Supreme  Court 


OF  T|fB 


STATE  OF  WASHHSTGTON 


[No.  4396.     Decided  January  16,  1908.] 

John  Peth  et  al..  Appellants,  v.  B.  L.  Mabtin  et  at. 

Respondents. 

SCHOOL  DISTBICTS  —  PETITION  FOB  UNION  —  TIMELINESS  OF  ACTION  ON. 

Where  a  petition  for  the  union  of  two  school  districts^  was  not 
acted  upon  by  the  board  of  directors  of  one  of  the  districts  until 
more  than  a  year  after  its  presentation  to  them,  and  in  the  mean- 
time the  board  had  submitted  to  vote  another  petition  for  a  union 
of  districts,  including  the  two  In  the  original  petition  with  oth- 
ers, which  was  submitted  to  a  vote  of  the  district  and  rejected, 
the  board  would  be  without  power  to  submit  the  original  i>etitlon, 
since  it  must  be  deemed  as  waived  by  failure  to  act  upon  it 
within  a  reasonable  time,  and  by  the  act  of  submitting  a  later 
petition  to  popular  vote. 

SAME  —  NOTICE  OF  ELECTION  -^  SUFFIOIENOT. 

A  notice  of  election  to  determine  the  question  of  a  union  of 
school  districts,  which  fixes  the  opening  of  thB  polls  at  4  o'clock^ 
p.  m.,  and  fails  to  designate  the  hour  of  closing,  is  Illegal,  under 
the  mandatory  provisions  of  Bal.  CJode,  §  2420,  which  provides 
that  such  notices  shall  designate  the  "hours  between  which  the 
polls  are  to  be  kept  open,"  and  that,  "unless  otherwise  designated 
in  the  notice  of  election,  the  polls  shall  be  open  at  1  o'clock  in 
the  afternoon,  and  close  at  4  o'clock  in  the  afternoon;  but 
the  board  of  directors  may  determine  on  an  hour  before  1  o'clock, 
but  not  earlier  than  9  o'clock  in  the  forenoon,  for  opening  the 
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polls,  and  for  closing  an  hour  after  4  o'clock,  but  not  later  than 
8  o'clock  in  the  afternoon." 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
Geobge  a.  Joineb,  Judge.   Reversed. 

J.  L.  Corrigan,  for  appellants. 
M»  P.  Hurdj  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  to  restrain  the  organiza- 
tion of  a  union  or  graded  school  for  school  districts  Nos. 
4  and  16  in  Skagit  county.  It  was  alleged  in  the  complaint 
that  the  petition  ipr  the  union  of  these  districts,  which  was 
acted  upon  by  the  board  of  directors  of  district  No.  4,  was 
not  sufficient,  and  also  that  no  notice,  as  required  by  law, 
was  given  of  the  election,  and  for  other  reasons.  It  will  be 
unnecessary  to  notice  the  other  reasons,  or  the  assignments 
of  error  based  thereon.  On  a  trial  in  the  lower  court  judg- 
ment was  rendered  dismissing  the  cause,  and  this  appeal 
is  prosecuted  from  that  judgment. 

It  is  conceded  that  the  petition  circulated  in  one  of 
the  districts  asking  that  the  question  of  a  union  be  sub- 
mitted to  the  electors,  was  signed  and  presented  to  the 
board  of  directors  of  the  district  more  than  a  year  prior 
to  any  action  being  taken  thereon,  and  that  between  the 
time  the  petition  was  presented  to  the  board  and  the  time 
the  order  was  made  for  an  election  to  be  held  thereon  an- 
other petition  was  presented,  asking  for  the  union  of 
these  two  districts  with  two  other  contiguous  districts; 
that  this  last  named  petition  was  acted  upon  by  the  board, 
and  the  question  of  uniting  these  four '  districts  was  sub- 
mitted to  an  election,  and  the  election  was  unfavorable. 
Subsequently  the  first  petition  was  acted  upon  by  the 
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board  without  another  petition  therefor.     The  statute  in 
force  at  the  time  (§  2280,  BaL  Code)  was  as  follows: 

'^Whenever  the  residents  of  two  or  more  school  districts 
may  wish  to  unite  for  the  purpose  of  establishing  a  union 
or  graded  school,  the  clerks  of  said  districts,  bj  order  of 
the  boards  of  directors,  shall,  upon  a  written  or  printed 
petition  of  five  or  more  heads  of  families  of  their  respec- 
tive districts,  call  a  meeting  of  the  voters  of  such  districts 
at  some  convenient  place,  by  posting  written  or  printed 
notices  in  like  manner  as  is  provided  for  calling  annual 
school  district  elections.     .     .     ." 

Clearly  the  authority  of  the  directors  to  order  such  an 
election  depends  upon  the  written  petition  therefor.  Dartr 
mouth  Savings  Bank  v.  School  Districts,  6  Dak.  832  (48 
N.  W.  822) ;  Fractional  School  District  v.  Metcalf,  98 
Mich.  497  (68  N.  W.  627) ;  Bayfield  v.  People  ex.  rel. 
McElvain,  144  IlL  332  (33  K  E.  188). 

No  time  is  fixed  by  the  statute  when  the  board  shall 
act  on  such  petition.  The  board  must,  therefore,  act  upon 
it  within  a  reasonable  ti*ine.  Where  there  is  no  showing 
which  would  excuse  the  delay,  a  year  or  more  is  certainly 
not  within  a  reasonable  time.  The  only  showing  attempted 
in  this  case  was  that  another  petition  was  presented  in  the 
meantime  to  unite  two  other  districts  with  the  two  in 
question,  and  for  a  imion  school  comprising  four  dis- 
tricts instead  of  two.  This  petition  was  accepted  and 
acted  upon  by  the  board,  and  submitted  to  the  electors. 
If  the  election  upon  this  proposed  union  had  been  suc- 
cessful, it  certainly  could  not  be  claimed  that  the  original 
petition  had  not  been  abandoned.  The  order  of  the  board 
of  directors  upon  the  last  petition,  including  all  four  of 
the  districts  in  one,  would,  in  that  event,  certainly  be  held 
to  amount  to  a  rejection  of  the  first  petition,  or  an  abandon- 
ment thereof.  The  result  of  the  election  could  not  change 
this  effect.    The  fact  that  the  election  was  opposed  to  the 
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union  of  the  four  districts  oould  not  revive  the  petition 
which  had  been  waived  or  rejected.  We  think  that  the 
subsequent  petition  and  order  for  election  did  not  ex- 
cuse the  delay^  but  constituted  an  additional  reason  why 
the  first  petition  must  be  held  to  have  been  abandoned,  and 
of  no  further  effect.  Before  the  board  of  directors  could 
legally  call  an  election  for  the  union  of  districts  4:  and  15, 
as  originally  proposed,  another  petition  to  that  effect  was 
necessary. 

We  are  also  of  the  opinion  that  the  notice  of  the  elec- 
tion was  not  sufficient.  The  statute  prescribing  the  notice 
is  in  §  2420,  Bal.  Code,  and  is  as  follows : 

'The  district  clerk  must  give  at  least  ten  days'  notice 
of  such  school  election,  by  posting  or  by  causing  to  be 
posted  written  or  printed  notices  thereof  in  at  least  three 
public  places  in  the  district,  one  of  which  must  be  the 
place  of  holding  the  election.  Said  notice  must  designate 
the  place  of  holding  the  election,  day  of  holding  the  elec- 
tion, hours  between  which  the  polls  are  to  be  kept  open, 
names  of  offices  for  which  persons  are  to  be  elected,  and 
terms  of  office,  with  a  statement  of  any  other  questions 
which  the  board  of  directors  may  desire  to  submit  to  the 
electors  of  said  district  Notices  must  be  signed  by  the 
district  clerk,  'By  order  of  the  board  of  directors.'  Unless 
otherwise  designated  in  the  notice  of  election,  the  polls 
shall  be  open  at  one  o'clock  in  the  afternoon  and  close  at 
four  o'clock  in  the  afternoon;  but  the  board  of  directors 
may,  previous  to  giving  notice  of  election,  determine  on 
an  hour  before  one  o'clock,  but  not  earlier  than  nine  o'clock 
in  the  forenoon,  for  opening  the  poUs,  and  for  closing  an 
hour  after  four  o'clock,  but  not  later  than  eight  o'cloci  in 
the  afternoon.  In  no  case  shall  the  polls  be  open  before 
the  hour  named  in  the  notice,  nor  kept  open  after  the 
hour  fixed  for  closing  the  polls,  but  if  there  is  not  a  suffi- 
cient number  of  electors  present  at  the  hour  named  for 
opening  the  polls  to  constitute  a  board  of  election,  it  shall 
be  lawful  to  open  the  polls  as  soon  thereafter  as  a  suffi- 
cient number  of  electors  is  present:    Provided,    That  in 
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cities  and  incorporated  towns  the  polls  shall  open  not 
later  than  one  o'clock  in  the  afternoon  and  close  not 
earlier  than  eight  o'clock  in  the  afternoon." 

The  notice  posted  was  as  follows : 

''ITotice  of  Special  School  District  Meeting. 

''Notice  is  hereby  given  that  a  special  meeting  of  the 
legal  school  electors  of  School  District  Ko.  15,  of  Skagit 
Connty,  Washington,  will  be  held  at  the  school  house 
in  said  district  on  the  3d  day  of  August,  1901,  beginning 
at  the  hour  of  4  o'clock  p.  m.  of  said  day,  for  the  purpose 
of  determining  or  voting  upon  the  question  of  forming  a 
union  high  school  with  La  Conner  (Dist  No.  4). 

''Vote  union  high  school — ^Yes. 

"Vote  union  high  school — "No. 

"By  order  of  the  Board  of  Directors. 

"Dated  this  23d  day  of  July,  1901. 

"Eichard  H.  Peth, 
"School  District  Clerk." 

The  provisions  of  the  statute  above  quoted  are  manda- 
tory, to  the  effect  that  notices  must  be  posted,  that  they 
must  designate  the  place  and  day  of  the  election  and  the 
hours  between  which  the  polls  must  be  kept  open,  and 
must  state  the  question  which  the  board  of  directors  may 
desire  to  submit  to  the  electors  of  the  district.  Fractional 
School  Did.  V.  Metcalf,  supra;  21  Am.  &  Eng.  Enc.  Law, 
p.  794  et  seq.  The  board  of  directors  may,  in  their  dis- 
cretion, increase  the  time  of  keeping  the  polls  open  either 
before  one  or  after  four  o'clock  p.  m.,  but  the  polls  must 
be  kept  open  in  any  event  from  one  o'clock  to  four  o'clock 
p.  m.,  and  this  time  cannot  be  infringed  upon  by  any  order 
of  the  board  of  directors.  The  notice  in  this  case  is  in 
direct  violation  of  the  statute,  because  it  provides  that 
the  polls  shall  not  be.  open  until  four  o'clock  p.  m.,  and  no 
notice  is  given  of  the  closing  time.  Eor  these  reasons 
we  think  the  election  was  unauthorized. 

The  cause  is  therefore  reversed,  with  directions  to  the 
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lower  court  to  enter  judgment  in  acoordance  with  the 
prayer  of  the  complaint 

FuLLEETON,  C.   J.,  and  DuNBAB  and  Aitdebs^  JJ., 
concur. 


[No.  4249.     Decided  January  28,  1808.] 

The  State  of  Washington^  Respondent,  v.  Manuel 

DouETTE^  Appellant 

PEBJUBT  —  SUITICIENCT     OF     INFOBMATION  —  ALLBOATION     OF     JT7BIS- 
DICTION. 

Under  Bal.  Code,  S  6857,  which  provides  that  it  is  sufficient  in 
an  information  for  perjury  to  set  forth  the  substance  of  the 
controversy  in  respect  to  which  the  crime  was  committed,  and  in 
what  court  or  before  whom  the  oath  alleged  to  be  false  was  taken 
and  that  the  court  or  person  before  whom  it  was  taken  had 
power  to  administer  it,  and  under  art  4,  8  6,  of  the  constitution, 
which  vests  the  superior  court  with  original  Jurisdiction  in  cases 
amounting  to  felony,  the  failure  of  the  information  to  specially 
allege  that  the  court  had  Jurisdiction  of  the  cause  of  action  in 
which  the  alleged  perjury  was  committed  would  not  render  the 
information  bad,  where  sufficient  was  alleged  to  show  it  was  a 
case  of  felony  on  trial  in  the  superior  court,  thereby  raising  a 
prima  facie  presumption  of  Jurisdiction. 

SAME  —  MATEBIALITT  OF  FALSE  TESTIMONY. 

Where  an  information  charging  perjury  alleges  that  defendant 
was  duly  sworn  as  a  witness,  and,  being  so  sworn,  "it  then  and 
there,  upon  thA  trial  of  said  issue,  became  and  was  a  material 
inquiry,"  etc.,  and  that  defendant  feloniously,  falsely,  and  con- 
trary  to  such  oath,  deposed  and  swore  falsely  to  such  material 
facts,  it  sufficiently  avers  the  materiality  of  the  testimony  and 
that  defendant  testified  falsely  thereto  after  he  was  sworn. 

SAME  —  INSTBUCnONS — DUTY    OF    JTJBT    TO    DI8BBGABD    VKBDICT    Uf 
OTHEB   CAUSE. 

The  failure  of  the  court  in  a  perjury  case  to  charge  the  Jury 
not  to  consider  as  any  evidence  of  the  guilt  of  defendant  the 
verdict  and  Judgment  included  in  the  record  of  the  cause  in 
which  the  alleged  false  testimony  had  been  given,  and  which 
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record  had  been  admitted  In  evidence  in  the  perjury  case  as 
matter  of  inducement,  could  not  be  urged  as  error,  where  defend- 
ant had  not  requested  specific  instructions  upon  that  feature  of 
the  case. 

SAME  —  HABMLB88  EBBOB. 

The  action  of  the  court  in  submitting  the  question  of  the  ma- 
teriality of  alleged  false  testimony  to  the  jury,  instead  of  charg- 
ing that  it  was  material,  was  not  prejudicial,  where  the  jury 
by  their  verdict  found,  in  effect,  that  the  testimony  was  material. 

SAME  —  ELEMENTS  OF  CHIME. 

The  failure  of  the  court,  in  charging  the  jury,  to  define  the 
crime  of  perjury  in  the  statutory  language  was  not  prejudicial, 
where  the  court  instructed  them  as  to  what  it  was  necessary  to 
find  beyond  a  reasonable  doubt  in  order  to  convict  defendant, 
and,  in  so  doing,  pointed  out  all  the  essential  elements  of  the 
crime. 

SAME  —  WrrXESSES  —  BEFBESHINO  MEMOBT  BT  BEFEBENGE  TO  BBOOBD. 

A  hotel  keei>er  is  competent  to  testify  as  to  the  presAuce  of  a 
guest  in  his  hotel  on  a  certain  date,  after  refreshing  his  memory 
by  reference  to  his  register,  when  it  appears  that  the  entries 
therein  were  made  by  him  in  the  usual  way  in  the  regular' course 
of  business  and  in  accordance  with  the  facts  existing  at  the 
time. 

SAME  —  EVIDENCE  —  BECOBO   IN    FOBMEB   CASE  —  OBJECTIONS    TO   BELB- 
VANCT. 

A  general  objection  to  the  competency  and  relevancy  of  the 
testimony  given  in  another  case  and  offered  in  evidence,  will 
not  permit  appellant  to  urge  the  incompetency  and  irrelevancy 
of  specific  portions  thereof,  where  the  testimony,  as  a  whole,  was 
competent,  material  and  relevant. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
WiLLLAM  H.  Snell,  Judge.    Affirmed. 

James  F.  O'Brien,  for  appellant 

Fremont  Campbell,  Prosecuting  Attorney,  Charles  0. 
Bates  and  Walter  3f .  Harvey,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Akbebs^  J. — The  appellant  was  charged  by  an  informa- 
tion filed  by  the  prosecuting  attorney  in  the  superior  court 
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in  and  for  Pierce  county  with  the  crime  of  perjury,  alleged 
to  have  been  committed  on  the  trial  in  said  court  of  one 
A.  P.  Vance  for  murder  in  the  first  degree,  in  the  month 
of  October,  1901.  A  warrant  was  issued  upon  the  infor- 
mation, and  thereafter  the  appellant  was  arrested  and 
arraigned  in  open  court,  and  thereupon  a  motion  to  set 
aside  the  information  and  a  demurrer  to  the  infoionation 
were  interposed  by  appellant.  The  motion  was  denied, 
and  the  demurrer  overruled,  and  exception  noted,  after 
which  a  plea  of  not  guilty  was  entered.  "When  the  cause 
came  on  for  trial  by  jury,  the  appellant  interposed  a 
challenge  to  the  panel  upon  the  grounds:  (1)  That  the 
jurors  drawn  to  try  the  case  had  not  been  properly  selected 
by  the  jury  conmiissioners,  and  (2)  that  the  law  of  1901, 
providing  for  the  selection  of  jurors,  was  unconstitutional 
and  void.  This  challenge  was  denied  by  the  court,  and 
a  trial  was  then  had,  resulting  in  a  verdict  of  guilty.  A 
motion  in  arrest  of  judgment,  and  also  a  motion  for  a  new 
trial,  were  filed,  and  submitted  to  the  court,  and  both  were 
denied,  and  thereafter  appellant  was  sentenced  to  the  state 
penitentiary  for  a  term  of  ten  years.  To  review  this  judg^ 
ment  and  sentence  he  has  brought  the  case  here  on  appeal. 

It  is  alleged  that  the  trial  court  erred:  (1)  In  denying 
appellant's  motion  to  quash  the  information;  (2)  in 
overruling  his  demurrer  to  the  information;  and  (8)  in 
overruling  his  objection  to  the  introduction  of  any  testi- 
mony in  this  case.  As  each  of  these  assignments  of  error 
is  based  on  the  assumption  that  the  information  is  insuffi- 
cient in  law,  they  may  properly  be  considered  together; 
or,  in  other  words,  as  one  assignment. 

It  is  earnestly  contended  by  the  learned  counsel  for 
appellant  that  the  information  is  insufficient,  for  the  rea- 
son that  it  does  not  aver  that  the  crime  of  murder,  for 
which  Vance  was  tried,  was  committed  in  Pierce  county, 
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or  within  the  jurisdiction  of  the  superior  court  of  Pierce 
'County ;  and  it  is  argued  that,  in  the  absence  of  such  aver- 
mentS;  it  does  not  appear  that  the  court  had  jurisdiction  of 
the  case  of  State  v.  Vance,  in  which  the  alleged  perjury 
was  committed.  The  information  upon  which  the  appel- 
lant was  tried,  among  other  things,  states : 

"That  heretofore,  to-wit,  on  the  21st  day  of  October, 
A.  D.  1901,  in  the  superior  court  of  the  state  of  Washing- 
ton, in  and  for  Pierce  county,  held  at  Tacoma  on  said 
<lay,  before  William  H.  •  Snell,  presiding  judge  of  said 
<M>urt,  a  certain  issue  in  due  form  and  manner  joined  in 
«aid  court  between  the  state  of  Washington,  aforesaid, 
and  one  A.  P.  Vance,  upon  a  certain  information  then 
pending  in  said  court  against  the  said  A.  P.  Vance  for 
murder  in  the  first  degree,  came  on  to  be  tried,  and  was, 
then  and  there,  in  due  form  of  law,  tried  by  a  certain  jury 
of  the  county,  in  due  manner  returned,  impaneled,  and 
sworn  for  that  purpose,  and  that,  at  and  upon  the  trial 
of  said  issue,  Manuel  Douette,  of  Pierce  county,  Wash- 
ington, did  then  and  there  appear  and  was  produced  as  a 
^witness  for  and  on  behalf  of  the  said  defendant  A.  P. 
Vance,  upon  the  trial  of  the  said  issue,  and  the  said  Man- 
uel Douette  was  then  and  there  duly  sworn,  as  such  wit- 
ness as  aforesaid,  before  Samuel  Walker,  who  was  then 
and  there  deputy  clerk  of  the  said  superior  court,,  that  the 
evidence  which  he  should  give  to  the  court  and  jury 
between  the  said  state  of  Washington  and  the  said  A.  P. 
Vance,  the  defendant,  on  the  issue  then  pending,  should 
be  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
the  said  Samuel  Walker,  as  such  deputy  clerk  aforesaid, 
then  and  there  having  suflScient  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  Manual 
Douette  in  that  behalf,  and  the  said  Manuel  Douette 
being  so  sworn  as  aforesaid,  it  then  and  there,  upon  the 
trial  of  the  said  issue,  became  and  was  a  material  inquiry 
whether  the  said  witness,  Manuel  Douette,  was  at  Eaton- 
ville,  in  Pierce  county,  state  of  Washington,  on  Monday, 
the  second  day  of  September,  A.  D.  1901,  between  the 
lours  of  1  o'clock  and  3  o'clock  in  the  afternoon  of  said 


10  STATE  V.  DOUBTTB. 

Opinion  of  thB  Coixrt. — ^Ajtdkbii,  J.  [SlWaah, 

day,  and  saw  the  defendant  A,  P.  Vance  and  Charles  F. 
Franklin,  then  and  there  fighting,  and  during  said  time 
then  and  there  saw  defendant,  A.  P.  Vance,  fire  two  shots 
from  a  revolver  in  his  right  hand,  and  whether  the  said 
witness,  Manuel  Douette,  then  and  there  also  saw  Charlea 
Williams  while  the  said  defendant  A.  P.  Vance  and  said 
Franklin  were  then  and  there  fighting  as  aforesaid,  come- 
out  and  take  out  of  his,  the  said  Williams',  left  hand 
pocket  a  revolver  and  start  towards  the  said  Vance  and 
Franklin  and  then  and  there  rush  upon  the  said  Vance 
and  Franklin  with  a  gun  in  his,  the  said  Williams',  right 
hand,  as  though  he,  the  said  Williams,  was  going  to  strike 
the  said  Vance  and  Franklin,  and  whether  the  said  wit- 
ness, Manuel  Douette,  then  and  there  also  saw  the  said 
Williams  bring  the  said  revolver  in  his  right  hand  down 
as  if  to  strike  the  said  Vance  and  Franklin  with  the  said 
revolver,  and  whether  said  witness.  Manual  Douette,  then 
and  there,  at  the  time  he,  the  said  witness,  says  he  saw  the 
said  Williams  bring  the  said  revolver  down,  he,  the  said 
witness,  then  and  there  heard  a  shot  and  saw  the  said 
Vance,  Franklin  and  Williams  all  go  down  at  one  time; 
and  the  said  witness,  Manuel  Douette,  did  then  and  there, 
upon  his  oath  so  taken  as  aforesaid  in  the  said  cause,, 
feloniously,  wilfully,  falsely,  corruptly,  knowingly  and 
contrary  to  such  oath,  depose  and  swear,  amongst  other 
things,  in  substance  and  to  the  effect  following,  that  is  to 
say,  that  he,  the  said  witness,  Manuel  Douette,  was  at 
Eatonville,  Pierce  county,  state  of  Washington,  on  Mon^ 
day,  the  second  May  of  September,  A.  D.  1901,  between 
the  hours  of  one  and  three  o'clock  in  the  afternoon  of  said 
day,  and  that  he  then  and  there  saw  two  men  (meaning- 
Vance  and  Franklin)  scuffling  or  wrestlings  and  that  he 
first  thought  they  were  skylarking  on  the  porch  of  a  store, 
and  that  one  of  the  said  men  seemed  to  be  pushing  the 
other  man  off  of  the  porch,  and  that  while  he,  the  witness 
Manuel  Douette,  was  so  watching  the  said  two  men,  he  saw 
a  man  (meaning  Charles  Williams)  come  out  as  if  he  came 
out  of  the  store,  and  that  just  as  the  man  came  out  it 
seemed  like  he  took  out  a  revolver  from  his  left  hand 
side  and  started  towards  the  fellows  who  were  skylarking- 
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on  the  porch  (jmeaning  Vance  and  Franklin),  and  just  at 
that  time  he  saw  the  men  who  were  skylarking  (meaning 
Vance  and  Franklin)  fire  two  shots;  that  he,  the  said 
witness,  Manuel  Douette,  also  then  and  there  saw  that  it 
was  the  n^an  on  the  opposite  side  of  him  (meaning  Vance) 
who  fired  thesaid  two  shots  from  his  right  hand,  and  that 
he,  the  said  witness.  Manual  Douette,  then  and  there  saw 
the  man  who  came  out  and  took  the  revolver  from  his  left 
hand  pocket  (meaning  Charles  Williams)  rush  on  the  two 
men  (meaning  Vance  and  Franklin)  with  a  gun  in  his 
right  hand  as  if  he  was  going  to  strike  them  (meaning 
Vance  and  Williams),  and  that  the  said  man  (imeaning 
Charles  Williams)  brought  it  down  (meaning  the  gun)  as 
if  he  was  going  to  strike  them  (meaning  Vance  and 
Franklin),  and  that  as  his  hand  was  going  down  (mean- 
ing the  hand  of  Williams)  he,  the  said  witness  Manuel 
Douette  heard  a  shot,  and  that  just  at  that  moment  he  saw 
them  all  (meaning  Vance,  Franklin  and  Williams)  go 
down  at  one  time.  Whereas,  in  truth  and  in  fact,  the 
said  witness  Manuel  Douette  was  not  at  Eatonville,  Pierce 
county,  state  of  Washington,  on  Monday,  the  second  day 
of  September,  A.  D.  1901,  between  the  hours  of  one  and 
three  o'clock  in  the  afternoon  of  said  day,  and  the  said 
witness,  Manuel  Douette,  did  not  then  and  there  see  two 
men  (meaning  Vance  and  Franklin)  or  any  other  men 
scuffling  or  wrestling  on  the  porch  of  a  store  or  at  all, 
or  see  one  of  said  m^n  seeming  to  push  the  other  man 
off  the  porch,  and  the  said  witness,  Manuel  Douette,  did 
not  then  and  there,  or  at  all,  see  a  man  come  out  as  if  he 
came  out  of  the  store  and  take  a  revolver  out  of  his  left 
hand  pocket  or  out  of  any  pocket,  and  start  towards  the 
two  men  (meaning  Vance  and  Franklin),  and  the  said 
witness,  Manuel  Douette,  did  not  then  and  there  see  the 
two  men  (meaning  Vance  and  Franklin)  or  either  of  them 
fire  two  shots,  and  the  said  witness,  Manuel  Douette,  did 
not  then  and  there  or  at  all  see  a  man  who  seemed  to  come 
out  of  the  store  (meaning  Williams)  and  with  a  gun  in 
his  right  hand  rush  on  the  two  men  (meaning  Vance  and 
Franklin)  and  bring  the  revolver  down  as  though  he  was 
going  to  strike  the  two  men  (meaning  Vance  and  Frank- 
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lin),  and  the  said  witness,  Manuel  Douette,  did  not 
then  and  there  at  that  mamenty  or  at  all,  hear  a  shot  or  see 
the  three  men  (meaning  Vance,  Franklin  and  Williams) 
go  down  at  one  time,  or  at  all.  And  so  the  said  F.  Camp- 
bell, prosecuting  attorney  aforesaid,  says  that  the  said 
witness,  Manuel  Douette,  feloniously,  wilfully,  falsely, 
corruptly,  knowingly  and  to  such  oath  as  aforesaid,  in 
manner  and  form  aforesaid,  did  then  and  there  commit 
the  crime  of  perjury,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  and  against  the  peace 
and  dignity  of  the  state  of  Washington." 

It  may  be  admitted  that,  under  the  technical  rules  of 
pleading  at  common  law,  this  information  would  be  defec- 
tive and  insufficient  But  the  common-law  forms  of  plead- 
ing have  been  changed  and  simplified  by  statute  in  this 
state,  and  it  is  not  necessary  here  to  specifically  allege  that 
the  court  had  jurisdiction  of  the  cause  of  action  in  which 
the  alleged  perjury  was  committed.  Com/monwealth  v. 
Knight,  12  Mass,  274  (7  Am.  Dec.  72)  ;  State  v.  Newton, 
1  Q.  Greene,  160  (48  Am.  Dec.  367). 

^^A  direct  allegation  of  authority  to  administer  the  oath 
is  sufficient  to  show  the  jurisdiction  of  the  court  or  officer." 
16  Enc.  PI.  &  Pr.,  326. 

It  is  provided  in  §  6867  of  BaL  Code  that: 

"In  an  indictment  or  information  for  perjury,  or  sub- 
ornation of  perjury,  it  is  sufficient  to  set  forth  the  sub- 
stance of  the  controversy  or  matter  in  respect  to  which  the 
crime  was  committed,  and  in  what  court  or  before  whom 
the  oath  alleged  to  be  false  was  taken,  and  that  the  court 
or  person  before  whom  it  was  taken  had  authority  to 
administer  it,  with  proper  allegations  of  the  falsity  of  the 
matter  on  which  the  perjury  is  assigned;  but  the  indict- 
ment or  information  need  not  set  forth  the  pleadings, 
record  or  proceedings  with  which  the  oath  is  connected,  nor 
the  commission  or  authority  of  the  court  or  person  before 
whom  the  perjury  was  committed." 

It  is  apparent  that  under  the  provisions  of  this  section 
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of  the  statute  it  is  sufficient^  so  far  as  the  question  of  juris- 
diction is  concerned^  to  set  forth  in  the  information  in 
what  court  or  before  whom  the  alleged  false  oath  was 
taken^  and  that  the  court  or  person  before  whom  it  was 
taken  had  authority  to  administer  it.  And  an  examination 
of  this  information  will  disclose  that  it  contains  all  the 
averments  necessary  under  the  statute.  It  alleges^  in  sub- 
stance, that  upon  the  trial  by  a  jury  of  the  case  of  State 
V.  Vance  for  murder  in  the  first  degree,  in  the  superior 
court  of  Pierce  county,  the  appellant  was  then  and  there 
duly  sworn  as  a  witness  by  Samuel  Walker,  who  was  then 
and  there  deputy  clerk  of  said  court,  and  had  competent 
and  sufficient  power  and  authority  to  administer  said  oath 
in  that  behalf.  The  information  does  not  expressly  allege 
that  the  superior  court  of  Pierce  county  had  jurisdiction 
of  the  case  in  which  the  alleged  perjury  was  committed, 
but  that  the  court  had  in  fact  jurisdiction  of  the  Vance 
Case  is,  we  think,  necessarily  implied  from  the  averments 
that  it  was  a  case  of  felony,  and  was  tried  in  that  court. 
Our  superior  courts  are  vested  by  the  constitution  with 
jurisdiction  '4n  all  criminal  cases  amounting  to  felony,  and 
in  all  cases  of  misdemeanor  not  otherwise  provided  for  by 
law."  Constitution,  art.  4,  §  6.  The  averment  in  the 
information  that  the  oath  alleged  to  be  false  was  taken 
in  a  certain  superior  court  shows  prima  facie  that  the  court 
had  jurisdiction  of  the  proceedings  in  which  the  oath  was 
administered.  The  question  here  imder  consideration  was 
presented  to  and  determined  by  the  supreme  court  of 
Colorado,  in  Thompson  v.  People^  26  Colo.  496  (59  Pac. 
52),  under  a  statute  similar  in  substance  to  ours.  And  in 
that  case  the  court,  after  quoting  the  statute,  said : 

"It  will  be  observed  that  by  the  provisions  of  this  section 
it  is  sufficient  to  aver  in  the  information  that  the  court 
or  authority  before  which  the  oath  was  taken  had  full 
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power  to  administer  the  same.  This  section  is  substan- 
tially the  same  as  the  statute  23,  Oeorge  IL,  Chap.  11. 
Under  that  statute  the  English  decisions  are  that  it  is 
only  necessary  to  state  the  substance  of  the  offense,  the 
name  of  the  court,  and  aver  the  court's  authority  to  admin- 
ister the  oath.  To  the  same  effect  are  the  decisions  in 
this  country,  under  similar  statutes.  .  .  .  While  it 
is  true  that  the  information  does  not  contain  an  express 
averment  that  the  district  court  of  El  Paso  county  had 
jurisdiction  of  the  case  in  which  the  alleged  false  testi- 
mony was  given,*  it  does  aver  that  upon  the  trial  of  a  cer- 
tain criminal  case,  of  which  that  court  prima  facie  had 
cognizance,  the  plaintiff  in  error  was  duly  sworn  as  a 
witness  by  the  deputy  clerk,  and  that  he  had  sufficient 
authority  to  administer  the  oath.  We  think,  therefore, 
that  in  this  particular  the  information  not  only  conforms 
to  the  requirements  of  the  statute,  but  by  necessary  impK- 
cation  states  that  the  proceeding  in  which  the  oath  was 
administered  was  one  over  which  the  district  court  had 
jurisdiction.  Nor  is  the  infoivmation  defective  because  of 
the  failure  to  set  forth  how  or  in  what  way  the  evidence 
alleged  to  be  false  was  material  to  the  issue.  It  is  well 
settled  that  it  is  sufficient  if  its  materiality  appears  either 
from  the  facts  alleged,  or  by  direct  averment." 

The  objection  that  it  does  not  appear  from  any  aver- 
ment in  the  information  that  the  superior  court  of  Pierce 
county  had  jurisdiction  of  the  case  of  State  v,  Vance  is  not 
tenable,  and  the  court  below  committed  no  error  either 
in  denying  the  motion  to  set  aside  the  information  or 
in  overruling  the  demurrer  to  the  information  interposed 
by  the  appellant. 

It  is  next  objected  that  it  does  not  appear  by  any  allega- 
tion in  the  information  that  the  matter  alleged  to  be 
material  was  material  at  the  time  the  defendant,  Manuel 
Douette,  was  called  to  testify  as  a  witness.  As  we  have 
seen,  the  infoivmation  alleges  that  "the  said  Manuel  Dou- 
ette was  then  and  there  duly  sworn  as  such  witness  as 
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aforesaid^  .  .  .  and,  the  said  Manuel  Douette  being 
sworn  as  aforesaid,  it  then  and  there,  upon  the  trial  of 
said  issue,  became  and  was  a  material  inquiry,''  etc.  And 
it  is  insisted,  in  effect,  by  counsel,  that,  for  aught  that 
appears  from  the  above  averment,  the  testimony  of  the 
appellant  may  have  become  material,  if  at  all,  after  he  had 
testified  and  left  the  witness  stand.  In  support  of  the 
proposition  that  the  materiality  of  the  alleged  false  testi- 
mony does  not  sufficiently  appear  from  the  averments  in 
the  information,  appellant  cites  and  relies  on  the  case  of 
People  V.  Collier,  48  Am.  Dec.  699.  In  the  opinion 
of  the  court  in  that  case  it  is  stkted  that  the  indictment 
alleged,  in  substance,  that  a  complaint  was  made  against 
one  Allen  Boyce,  charging  him  with  having  stolen  a  bay 
borse  and  a  mule,  the  property  of  one  Benjamin  F.  Col- 
lier, the  defendant;  that  the  matter  came  on  to  be  heard 
and  determined  and  that  the  defendant  was,  in  due  form 
of  law,  sworn  as  a  witness.  The  only  allegation  in  the 
indictment  as  to  the  materiality  of  the  testimony  given  by 
the  defendant  was  as  follows :  "And  then  and  there,  upon 
the  hearing  of  said  complaint,  it  became  and  was  material 
to  ascertain  the  truth  of  the  matter  hereinafter  alleged  to 
have  been  sworn  to  and  stated  by  the  said  Benjamin  L. 
Collier,  upon  his  oath."  And  the  court  very  properly 
held  in  that  case  that  the  indictment  failed  to  show  that  the 
evidence  given  by  the  witness  was  material  to  the  matter 
there  in  issue  at  the  time  the  evidence  was  given,  or  that 
the  defendant  gave  any  evidence  after  it  became  material. 
While  the  doctrine  announced  in  that  case  is  undoubtedly 
correct,  it  would  seem  to  be  inapplicable  to  the  case  at  bar, 
for  the  reason  that  it  is  here  alleged,  in  effect,  that  the 
testimony  was  material  to  the  issue  then  pending  in  court, 
and  that  the  defendant  (appellant)  testified  falsely  after 
he  was  sworn-    We  think  the  materiality  of  the  testimony 
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was  sufficiently  alleged.  Of  course,  the  immediate  issue 
in  the  case  in  which  it  is  allied  the  appellant  testified 
falsely  was  whether  Vance  was  guilty  of  murder  in  the 
first  degree.  Witnesses  were  sworn  on  b^alf  of  the  state^ 
who  testified  that  they  saw  Vance  kill  one  Charles  Frank- 
lin by  shooting  him  with  a  revolver  at  Eatonville,  in  Pierce 
county,  Washington,  on  September  2,  1901,  and  that  no 
other  person  discharged  or  had  a  revolver  or  pistol  on  that 
occasion.  And  testimony  to  the  same  effect  was  properly 
given  on  the  trial  of  this  case,  under  the  averments  in  the 
information,  for  the  purpose  of  showing  how  the  testimony 
given  by  appellant  became  and  was  material  upon  the  trial 
of  the  case  of  State  against  Vance.  While  the  materiality 
of  the  testimony  alleged  to  be  false  must  be  shown  in  the 
indictment  or  information,  either  by  direct  averment  or 
by  stating  facts  which  render  the  materiality  of  the  tes- 
timony apparent  (16  Enc.  PI.  &  Pr.,  343-344)  it  is  not 
necessary,  to  constitute  perjury,  that  the  witness  should 
swear  falsely  and  corruptly  to  the  immediate  fact  in  issue^ 
for  perjury  may  be  conmiitted  by  falsely  and  corruptly 
swearing  to  any  fact  or  circumstance  which  legitimately 
tends  to  prove  or  disprove  such  fact,  or  which  has  the 
effect  to  strengthen  or  corroborate  the  testimony  upon  the 
main  fact.  Dilcher  v.  State,  39  Ohio  St.  130 ;  Thompson 
V,  People,  supra.  It  can  hardly  be  disputed  that  the  testi- 
mony alleged  to  have  been  given  by  appellant  upon  the 
trial  of  the  Vance  case  tended  to  disprove  the  fact  immedi- 
ately in  issue,  namely,  whether  or  not  Vance  was  guilty 
of  the  crime  with  which  he  was  charged.  Under  the 
authorities  above  cited,  the  alleged  testimony  was  certainly 
material. 

At  the  trial  of  this  case  the  court  admitted  in  evidence 
the  trial  record  of  the  case  of  State  v.  Vance,  including 
the  verdict  and  judgment     It  is  conceded  by  counsel  for 
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appellant  that  it  was  proper  and  necessary  to  show  by  the 
record  that  an  information  was  filed,  and  that  a  plea  of  not 
guilty  was  entered;  that  the  trial  proceeded  after  the 
jury  was  impaneled,  and  that  witnesses  were  sworn.  But 
he  earnestly  insists  that  the  court  erred  in  admitting  the 
verdict  in  evidence,  and  especially,  after  having  admitted 
it,  in  failing  to  instruct  the  jury  that  they  should  not  con- 
sider it  as  any  evidence  of  the  guilt  of  the  defendant  The 
cases  cited  by  appellant  in  support  of  the  contention  under 
consideration  do  not  hold  that,  in  prosecutions  for  perjury, 
it  is  improper  to  receive  in  evidence  the  record  of  the  trial 
in  which  the  perjury  is  alleged  to  have  been  committed. 
On  the  contrary,  they  announce  the  doctrine  that  such 
record  is  admissible  in  evidence  as  inducement,  or,  in 
other  words,  for  the  purpose  of  showing  that  the  alleged 
perjury  was  committed  on  the  trial  of  the  cause  alleged 
in  the  indictment  or  information ;  but  that  it  is  the  duty 
of  the  court  to  tell  the  jury  that  the  judgment  cannot  be 
considered  as  proof  of  the  perjury,  or  the  falsity  of  the 
statement  assigned  for  perjury,  and  that  for  a  failure  to 
so  instruct  the  jury  the  judgment  will  be  reversed. 
KUchen  v.  ataie,  26  Tex.  App.  166  (9  S.  W-  461).  See, 
also,  Davidson  v.  State,  22  Tm.  App.  872  (8  S.  W.  662), 
and  Htdcherson  v.. State,  88  Tex.  Cr.  67  (24  S.  W.  908). 
These  are  Texas  cases,  and  the  decisions  therein  were  fully 
warranted  by  a  statute  of  that  state  which  provides  that  in 
cases  of  felony  the  judge  must  charge  the  jury,  and  must 
"distinctly  set  forth  the  law  applicable  to  Ihe  case,  whether 
asked  or  not"    See  Thompson,  Trials,  §  2340,  and  note. 

But  the  learned  counsel  for  the  state  contend  that  the 
rule  announced  in  those  cases  as  to  the  duty  of  the  court 
in  charging  the  jury  is  not  in  harmony  with  that  generally 
adopted  by  the  courts  in  this  country,  or  with  the  previous 
decisions  of  this  court.     And  we  think  this  contention  is 

—2 
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amply  supported  by  authority.  The  court  was  not  requested 
to  charge  the  jury  .not  to  consider  the  verdict  in  the  Vance 
case  as  evidence  against  the  appellant,  and,  that  being  so, 
the  mere  failure  of  the  court  to  so  charge  affords  no  suffi- 
cient reason  for  reversing  the  judgment.  The  general  rule 
as  to  specific  instructions  is  stated  in  §  2341  of  Thompson 
on  Trials,  as  follows : 

"It  is,  then,  a  general  rule  of  procedure,  subject,  in  this 
country,  to  a  few  statutory  innovations,  that  mere  non- 
direction,  partial  or  total,  is  not  groimd  of  new  trial,  unless 
specific  instructions,  good  in  point  of  law  and  appropriate 
to  the  evidence,  were  requested  and  refused.  A  party  can- 
not, by  merely  excepting  to  a  charge,  make  it  the  founda- 
tion for  an  assignment  of  error,  that  it  is  indefinite  or 
incomplete.  The  rule  rests  upon  the  soundest  foundation. 
The  facts  of  the  case  come  to  the  mind  of  the  judge  as 
matters  of  first  impression,  and  it  will  often  be  extremely 
difficult  for  him,  in  the  short  time  allowed  for  a  trial 
before  a  jury,  and  in  the  midst  of  such  a  trial,  to  prepare 
a  series  of  instructions  applicable  to  all  the  hypotheses 
presented  by  the  evidence.  On  the  other  hand,  counsel  are 
presumed  to  have  studied  their  case  beforehand ;  to  come 
to  the  court  with  a  fair  understanding  of  the  facts  which 
will  probably  be  proven,  and  with  a  full  knowledge  of  the 
law  applicable  to  these  facts.  It  is,  therefore,  their  duty 
to  give  attention  to  the  charge  of  the  judge,  and  if,  in 
their  opinion,  he  omits  to  give  direction  as  to  the  law 
applicable  to  any  essential  feature  of  the  evidence,  to  call 
his  attention  to  the  omission  and  to  request  appropriate 
supplementary  instructions;  and  when  they  fail  thus  to 
call  his  attention  to  something  which  he  may  fairly  be 
supposed  to  have  omitted  from  inadvertence,  they  ought 
not  to  be  allowed  to  complain  of  the  omission  in  an  appel- 
late court.  A  rule  which  would  allow  them  to  do  so  would 
be  extremely  inconvenient.  It  would  multiply  new  trials 
and  reversals,  and  often  on  grounds  which  have  no  con- 
nection whatever  with  the  merits." 

Our  statute  provides  generally  that  in  charging  the 
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jury  the  court  shall  state  to  them  all  matters  of  law  neces- 
sary for  the  information  of  the  jury  in  finding  a  ver- 
dict (BaL  Code,  §  4993;  2  Hill's  Code,  §  354.)  And 
this  court  has  held,  under  that  statute,  that,  if  ooimsel 
desires  specific  instructions  upon  a  particular  feature  of 
the  case  as  presented  by  the  evidence,  he  should  submit 
a  request  therefor  at  the  proper  time.  Wilson  v.  Waldron, 
12  Wash.  149  (40  Pac.  740). 

We  have  also  repeatedly  held  that,  if  an  instruction 
is  too  general  in  its  terms,  it  is  the  duty  of  counsel  to  ask 
the  court  to  make  it  more  specific,  instead  of  merely 
objecting  to  it.  See  Cogswell  v.  West  SL,  etc.,  Ry.  Co,,  6 
Wash.  46  (31  Pac.  411) ;  Enoch  v.  Spokane  Falls  &  N. 
By.  Co.,  6  Wash.  893  (33  Pac.  966) ;  Duggan  v.  Pacific 
Boom  Co.,  6  Wash.  596  (34  Pac.  167,  36  Am.  St.  Eep. 
182) ;  Brown  v.  Porter,  7  Wash.  327  (34  Pac.  1105) ; 
Goitstein  v.  Seattle  Lumber,  etc.,  Co.,  7  Wash.  424  (36 
Pac.  133).  And,  when  not  controlled  by  a  mandatory 
statute,  such  as  that  involved  in  State  v.  Myers,  8  Wash. 
177  (35  Pac.  680),  this  court  has  uniformly  ruled,  in 
effect,  that  an  appellant  cannot  avail  himself  of  incom- 
plete instructions,  unless  he  has  first  requested  the  court 
fo  make  its  instructions  more  full  and  complete,  and  it 
has  refused  to  do  so.  Box  v.  Kelso,  6  Wash.  360  (31  Pac. 
973);  McQuillan  v.  Seattle,  13  Wash.  600  (43  Pac. 
893). 

The  appellant,  in  lihe  court  below,  challenged  the  panel 
of  jurors  from  which  the  jury  was  drawn  to  try  this  case, 
on  the  ground  that  the  jury  was  not  properly  selected, 
and  more  especially  on  the  ground  that  the  law  of  1901 
regulating  the  selection  of  jurors  was  unconstitutional  and 
void.  The  court  denied  the  challenge,  and  this  ruling  of 
the  court  is  assigned  as  error.  The  identical  questions 
here  raised  and  discussed  by  counsel  were  presented  to  this 
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courty  and  upon  careful  consideration  were  determined 
adversely  to  the  contention  of  appellant,  in  the  late  case 
of  State  V.  Vance,  29  WaaL  486  (70  Pac.  84) ;  and  we 
do  not  deem  it  necessary  to  repeat  what  was  there  said 
upon  the  subject 

It  is  clearly  shown  by  the  evidence  in  this  case  that 
some  time  after  the  middle  of  August,  1901,  the  appellant 
was  employed  by  one  Herman  Klaber  to  go  into  the  coun- 
try north  of  Seattle,  embracing  British  Columbia  as  well 
as  the  northern  part  of  this  state  contiguous  to  Puget 
Sound,  and  hire  Indians  to  work  in  Mr.  Elaber's  hop  yards 
at  Fuyallup,  and  that  in  pursuance  of  such  employment  he 
at  once  left  Tacoma  for  the  purpose  above  stated.  On 
August  24,  1901,  the  appellant  entered  his  name  in  the 
register  of  the  Commercial  Hotel  at  Steveston,  B.  C,  of 
which  one  Budolf  Wolff  was  manager,  and  on  August  30th 
he  addressed  a  letter,  dated  at  Steveston,  to  Mr.  Klaber  at 
Tacoma,  stating  that  he  had  succeeded  in  getting  over  five 
hundred  hop  pickers ;  that  some  of  theon  had  already  left 
there,  and  were  coming  in  canoes ;  that  others  would  leave 
the  day  the  letter  was  written  and  the  day  after,  and  that 
many  of  them  would  come  by  steamer;  that  he  would 
be  with  them  until  they  started,  and  asking  Mr.  Klaber  to 
look  after  them  when  they  arrived  at  Tacoma.  This  letter 
was  received  by  Klaber  at  Tacoma  on  September  2,  1901. 
On  September  4, 1901,  appellant  sent  a  telegram  to  Klaber 
from  Seattle,  stating  that  he  would  arrive  at  Tacoma  by 
steamer  at  twelve  o'clock  with  forty  pickers.  And  some 
time  after  twelve  o'clock  on  said  day  appellant  met  Mr. 
Klaber  at  Tacoma,  and  requested  the  latter  to  prepare  and 
send,  in  appellant's  name,  a  telegram  to  a  Cowegan  Indian 
at  Anacortes,  the  appellant  saying  at  the  time  that  he 
had  just  returned  from  down  the  Sound,  or  words  to  that 
effect     The  register  of  the  Commercial  Hotel  was  pro- 
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duced  in  ooxirt  by  Mr.  Wolff,  who  was  sworn  as  a  witness 
for  the  prosecution,  and  identified  by  him.  This  witness 
testified  that  appellant  himself  registered  his  name  in  the 
hotel  register  on  August  24,  1901,  and  the  signature  of 
the  appellant,  together  with  the  date,  and  the  number  of 
the  room  he  occupied  in  the  hotel,  was  offered  by  the 
prosecution  and  received  in  evidence.  A  similar  entry 
in  the  register,  under  date  of  August  29,  1901,  made  by 
the  witness  in  the  presence  of  appellant,  was  also  offered 
and  received  in  evidence.  The  other  entries  of  appel- 
lant's name  upon  the  register  under  dates  of  August  30th 
and  31st  and  September  1st,  1901,  were  not  admitted  in 
evidence  by  the  court  for  the  reason  that  they  were  made 
by  the  witness  Wolff  when  the  appellant  was  not  per- 
sonally present.  This  witness  testified  that  he  placed 
appellant's  name  on  the  register  at  the  times  therein  spe- 
cified, and  would  not  have  done  so  if  appellant  had  not 
then  been  a  guest  at  his  hotel,  but  that  he  had  no  recol- 
lection of  his  being  there  on  August  30th  and  31st  and 
September  1st,  independent  of  the  register,  to  which  he 
was  permitted  to  refer.  After  examining  the  book,  the 
witness  testified  that  appellant  stayed  at  said  hotel  in 
Steveston  on  the  days  specified  in  the  register.  The  appel- 
lant claims  that  the  court  erred  in  admitting  this  testimony 
over  his  objection,  but  we  perceive  no  error  in  the  ruling 
of  the  court  in  that  regard.  The  entries  made  by  the  wit- 
ness showing  the  appellant  occupied  room  4  of  the  Com- 
mercial Hotel  on  August  30th  and  31st  and  the  night  of 
September  1, 1901,  were  shown  by  him  to  have  been  made 
in  the  usual  way  in  the  regular  course  of  business,  and 
in  accordance  with  the  facts  existing  at  the  time.  The 
evidence,  we  think,  was  clearly  admissible.  Stephen,  Evi- 
dence (Chase's  2d  ed.),  p.  91.  See,  also,  1  Greenleaf, 
Evidence  (16th  ed.),  §  439  b;  Jones,  Evidence,  §  884. 
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It  is  next  contended  that  the  court  erred  in  permitting 
all  of  the  testimony  of  appellant  in  the  case  of  State  i;. 
Vance  to  be  given  to  the  jury  in  this  case.  This  testi- 
mony was  identified  by  the  stenographer  who  reported  the 
evidence  in  the  Vance  case,  and  it  was  agreed  by  coimsel 
that  a  transcript  of  the  evidence  might  be  read  to  the  jury, 
subject  to  the  objection  of  counsel  for  appellant  to  its 
admission  on  the  ground  of  incompetency.  While  this 
testimony  was  being  read  to  the  jury,  no  objection  was 
made  to  any  specific  part  thereof,  and  it  therefore  follows 
that  appellant  is  not  now  in  a  position  to  complain  of  its 
admission.  The  appellant's  objection  simply  challenged 
the  competency  and  relevancy  of  the  testimony  as  a  whole, 
and  he  cannot  be  permitted  in  this  court  to  avail  himself  of 
objections  which  should  have  been  interposed  in  the  court 
below.  Moreover,  it  is  evident  that  a  part,  if  not  all,  of 
appellant's  testimony  was  not  only  competent  and  mate- 
rial, but  relevant  to  the  issue  then  in  question ;  and,  that 
being  so,  a  general  objection  was  insufficient. 

In  charging  the  jury  the  learned  judge  submitted  the 
materiality  of  the  alleged  false  testimony  to  the  jury.  We 
are  fully  convinced  that  the  testimony  alleged  in  the 
information  to  be  false  was  material;  and,  according  to 
the  weight  of  authority,  it  was  the  province  of  the  court 
to  charge  the  jury,  as  imatter  of  law,  that  it  was  material 
But,  inasmuch  as  the  jury,  by  their  verdict,  found,  in 
eflfect,  that  the  testimony  was  material,  the  error  in  sub- 
mitting the  question  to  them  in  no  way  prejudiced  the 
rights  of  the  appellant. 

"If  the  court  had  charged  that  it  was  material,  the  jury 
would  have  been  bound  to  have  followed  such  instruction 
and  found  accordingly.  Without  such  instruction,  they 
have  thus  found.  The  result  is  the  same,  either  way. 
How  then  has  the  defendant  been  prejudiced  ?"  State  v. 
Lewis,  10  Kan.  157. 
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See,  also,  Montgomei'y  v.  State,  40  S.  W.  805 ;  Thomp- 
son V.  People,  supra. 

The  appellant  also  complains  of  the  following  portion 
of  the  court's  charge  to  the  jury: 

"In  order  to  convict  the  defendant,  the  jury  must  be 
satisfied  beyond  a  reasonable  doubt:  First,  That  the 
action  was  pending  in  this  court  wherein  the  State  of 
Washington  was  prosecuting  A.  P.  Vance  upon  an  issue 
joined  therein  on  the  charge  of  murder  in  the  first  degree. 
Second,  That  this  defendant  upon  the  trial  of  said  cause 
was  sworn  as  a  witness  in  said  cause  before  Samuel  Wal- 
ker, who  was  then  and  there  deputy  clerk  of  said  superior 
court,  that  the  evidence  which  he,  the  said  Manuel  Dou- 
ette,  would  give  to  the  court  and  jury  in  the  issue  joined 
in  said  cause  between  the  State  of  Washington  and  said 
A.  P.  Vance  should  be  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  and  that  he,  the  said  Samuel  Walker, 
as  such  deputy  clerk  as  aforesaid,  then  and  there  had 
authority  and  power  to  administer  the  said  oath  to  said 
Manuel  Douette,  and  that  the  oath  was  taken  by  said 
Manuel  Douette  before  giving  his  alleged  testimony,  if 
you  find  he  did  so  testify  in  said  cause.  Third,  That  after 
having  been  first  sworn  as  a  witness  in  said  cause  he  did 
testify  to  the  statements  or  testimony  contained  in  the 
information.  It  is  not  necessary,  however,  that  they 
should  be  proved  in  the  precise  words  alleged  in  the  infor- 
mation ;  it  is  sufficient  if  they  are  substantially  proven  in 
language  and  eflFect  as  therein  alleged.  Fourth,  That  the 
statements  so  testified  to  bv  the  said  Manuel  Douette,  if 
you  find  he  did  so  testify,  were  false  and  untrue,  and  that 
the  defendant,  Manuel  Douette,  at  the  time  he  gave  such 
testimony  wilfully  gave  the  same,  knowing  the  same  to  be 
false  and  untrue." 

The  objection  to  the  first  subdivision  of  this  instruction 
is  that  there  was  nothing  in  the  evidence  upon  which  to 
base  it,  and  to  the  third  that  the  court  therein,  in  effect, 
told  the  jury  that  the  defendant  was  guilty  if  the  facts 
alleged  in  the  information  were  proven,  and  thereby  in- 
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vaded  the  province  of  the  jury.  These  objections,  we 
think,  are  quite  unsubstantial.  Nor  was  the  appellant^  in 
our  judgment,  prejudiced  in  the  least  degree  by  the  fail- 
ure of  the  court  to  define  the  crime  of  perjury  in  the 
statutory  language.  The  court  told  the  jury  what  was  nec- 
essary for  them  to  find  beyond  a  reasonable  doubt  in  order 
to  convict  the  appellant,  and  in  so  doing  pointed  out  all 
the  essential  elements  of  the  crime. 

We  have  carefully  considered  all  of  the  alleged  errors, 
and  have  failed  to  discover  anything  in  the  record  which 
would  justify  a  reversal  of  the  judgment,  and  it  is  there- 
fore affirmed. 

FxTLLEBTON,  MoTJw^T,  DuNBAB  and  Hadley,  JJ.,  con- 
cur. 
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R.  NoBXETT,  Respondent,  v.  Chbist  Babtsch  et  al..  Ap- 
pellants. 

MALICIOUS     PROSECUTION — PROBABLE     CAUSE  —  BURDEN     OF    PROOF  — 
DISCHARGE  BT  OOMMITTINO  MAGISTRATE. 

The  fact  that  plaintiff  in  an  action  for  maUcious  prosecution 
had  been  discharged  from  a  criminal  charge  without  a  trial  upon 
the  merits,  while  sufficient  to  make  a  prima  facie  case,  would 
not  shift  the  burden  of  proof  in  the  action  for  damages  to  the 
defendants. 

SAME  —  LIABILITY  OF  GO-PARTNERS. 

The  fact  that  plaintiff  was  maliciously  prosecuted  upon  a 
charge  of  larceny  of  partnership  goods  would  not  raise  a  pre- 
sumption that  all  the  partners  participated  in  his  prosecution, 
but  in  order  to  render  all  the  partners  liable  proof  of  their  com- 
plicity in  the  prosecution  would  be  necessary. 

Appeal  from  Superior  Court,  King  County. — Hon. 
WiLLTAM  R  Bexl^  Judge.  Eeversed. 
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John  E,  Humphries  and  Harrison  Bostwick  for  appel- 
lants. 

"The  opinion  of  the  conrt  was  delivered  by 

FuxLEBTON,  C.  J.-T-This  is  an  action  for  malicious 
proseention.  The  respondent  was  arrested  on  a  warrant 
issued  by  a  magistrate  charging  him  with  the  crime  of 
bringing  stolen  property  into  this  state  from  li  foreign 
<x)Tmtry;  and  confined  in  jail  for  about  one  week's  time. 
At  the  time  fixed  for  the  preliminary  hearing  he  was  dis- 
<;harged  at  the  request  of  the  prosecution  without  exam- 
ination or  any  evidence  being  brought  against  him.  The 
property  which  he  was  charged  with  having  brought  into 
the  state  was  alleged  to  be  the  property  of  a  partnership 
-composed  of  the  appellants,  and  to  have  been  stolen  by  one 
G.  E.  Daniel,  at  Dawson,  in  the  Northwest  Territory, 
where  Daniel  had  been  connected  in  business  in  some  form 
with  the  partnership.  The  respondent  alleged  in  his  com- 
plaint that  the  prosecution  was  instituted  maliciously  and 
without  probable  cause,  and  that  he  was  damaged  thereby 
in  the  sum  of  fifty  thousand  dollars.  The  jury  returned 
-B.  verdict  in  his  favor  for  one  thousand  dollars,  and  it  is 
^rom  the  judgment  entered  thereon  that  this  appeal  is 
-prosecuted. 

The  court  gave  to  the  jury  the  following  instructions : 

"2.  In  an  action  for  malicious  prosecution,  the  fact  that 
the  plaintiff  was  discharged  by  the  examining  magistrate 
without  hearing  on  the  merits  throws  the  burden  of  prov- 
ing probable  cause  on  the  defendants." 

"4.  The  dismissal  of  the  prosecution  alleged  in  the  com- 
plaint without  a  trial  is  competent  not  only  for  the  purpose 
-of  showing  an  end  of  the  prosecution,  but  in  addition  it 
^establishes  a  prima  facie  case  of  want  of  probable  cause, 
and  throws  upon  the  defendants  the  burden  of  proving  that 
there  was  a  want  of  probable  cause  for  the  prosecution 
H)f  the  plaintiff." 
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"8.  You  are  instructed  further  that  the  presumption  ex- 
ists that  there  was  probable  cause,  and  that  the  defendants 
acted  without  malice  and  in  good  faith  in  instituting  the 
criminal  prosecution,  and  that  presumption  stands  until 
the  plaintiff  shows  by  a  preponderance  of  the  testimony 
that  there  was  a  total  absence  of  probable  cause,  and  that 
the  prosecution  was  malicious;  and  if  the  plaintiff  haa 
failed  to  prove  to  your  satisfaction,  by  a  preponderance  of 
testimony,  the  total  lack  of  probable  cause,  and  maliciouti 
institution  of  prosecution,  then  your  verdict  must  be  for 
the  defendants.  In  connection  with  this  instruction,  how- 
ever, I  charge  you  that  proof  that  the  plaintiff  was  dis- 
charged at  the  preliminary  hearing  without  a  trial  on  the 
merits  constitutes  prima  facie  proof  of  the  want  of  prob- 
able cause,  and  throws  the  burden  of  disproving  it  upon 
the  defendants." 

From  these  instructions  it  will  be  observed  that  the 
trial  court  took  the  view  that  the  showing  on  the  part 
of  the  respondent  that  the  prosecution  against  him  waa 
voluntarily  dismissed  cast  the  burden  of  showing  probable 
cause  therefor  upon  the  appellants.  Assuming  that  a  vol- 
untary dismissal  is  equivalent  to  a  discharge  by  the  com-^ 
mitting  magistrate,  there  are  cases  which  maintain  this> 
view.  Hidy  v.  Murray,  101  Iowa,  65  (69  N.  W.  1138)  ; 
Barhighi  v.  Tammany,  158  Pa.  St  545  (28  Atl.  135,  38- 
Am.  St.  Eep.  853) ;  Bigelow  v.  Sickles,  80  Wis.  98  (49 
K  W.  106,  27  Am.  St.  Eep.  25)  ;  Bomholdt  v.  SouilUrd, 
36  La.  An.  103.  On  the  other  hand,  there  are  cases^ 
which  hold  that  a  discharge  by  a  committing  magistrate 
is  not  even  evidence  of  want  of  probable  cause.  Stone  v. 
Crocker,  24  Pick.  84;  Lancaster  v.  Langston,  36  S.  W. 
521 ;  Israel  v.  Brooks,  23  111.  575 ;  Thompson  v.  Beacon 
Valley  Rubier  Co,,  56  Conn.  493  (16  Atl.  554)  ;  HeUt  v. 
Webster,  60  Tex.  207;  Apgar  v,  WooUton,  43  N.  J.  Law, 
57.  Others,  again,  announce  the  rule  that  the  showing  of 
a  discharge  by  the  committing  magistrate  is  evidence  of 
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want  of  probable  cause,  sufficient  to  make  a  prima  facie 
case,  but  does  not  shift  the  burden  of  proof.  Cooley, 
Torts,  184;  3  Lawson^s  Rights,  Rem.  &  Prac,  §  1084; 
Eastman  v.  Monastes,  32  Ore-  291  (51  Pac.  1095,  67  Am. 
St.  Rep.  531)  ;  Scott  v.  Wood,  81  Cal.  398  (22  Pac.  871)  ; 
Yinal  v.  Core  and  Compton,  18  W.  Va.  1;  Rankin  o. 
Crane,  104  Mich.  6  (61  N.  W.  1007).  This  latter  is,  we 
conceive,  the  correct  rule.  Generally  the  burden  of  main- 
taining the  affirmative  of  the  issue  involved  in  the  action 
is  upon  the  party  alleging  the  fact  which  constitutes  the 
issue,  and  there  is  no  apparent  reason  for  making  an  ex- 
ception in  favor  of  actions  for  malicious  prosecutions, 
more  particularly  as  to  the  issue  now  in  consideration. 
The  very  gist  of  an  action  for  malicious  prosecution  is 
want  of  probable  cause.  The  truth  of  other  material  alle- 
gations, such,  for  example,  as  malice,  may  be  inferred 
from  proof  of  want  of  probable  cause,  but  this  allegation, 
being  of  the  very  substance  of  the  issue,  must  be  sub- 
stantially and  expressly  proved,  and  is  never  inferred  or 
implied  from  the  proof  of  anything  else.  We  think, 
therefore,  that  the  burden  of  proving  this  issue  remained 
upon  the  respondent  throughout  the  trial,  and  that  the 
court  erred  in  charging  the  jury  to  the  contrary. 

The  court  refused  to  charge  the  jury  to  the  effect  that 
one  partner  is  not  liable  for  a  malicious  prosecution  in- 
stituted by  his  co-partner,  unless  he  advises,  directs,  or 
participates  therein,  even  though  the  prosecution  be  pur- 
ported to  be  instituted  for  some  wrongful  or  criminal  act 
with  relation  to  property  belonging  to  the  firm.  This  was 
error.  The  rule  is  that  a  partner,  as  such,  is  not  liable 
for  a  malicious  prosecution  instituted  by  his  co-partner 
unless  committed  in  the  course  of,  and  for  the  purpose 
of  transacting,  the  partnership  business.  As  a  prosecution 
for  larceny  is  not  within  the  scope  of  a  business  of  a 
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mercantile  partnership  (the  business  engaged  in  by  the 
appellants) 9  there  could  be  no  presumption  of  participa- 
tion by  all  of  the  partners,  and  it  was  necessary  that  this 
fact  be  proven.  Marks  &  Co.  v.  Hastings,  101  Ala.  166 
(13  South.  297) ;  OUheH  v.  Emmons,  42  111.  148  (89 
Am.  Dec.  412) ;  Bosenkrans  v.  Barker,  115  IlL  831  (8 
N.  E.  93,  56  Am.  Rep.  169).  The  evidence,  however,  was 
conflicting  on  the  question  whether  or  not  all  of  the  ap- 
pellants participated  in  the  prosecution,  and  the  jury 
should  have  been  instructed  on  both  sides  of  the  question. 

It  is  contended  that  the  court  erred  in  refusing  to  grant 
a  nonsuit  in  favor  of  all  of  the  appellants.  This  is  based 
on  the  claim  that  the  appellants  fully  and  fairly  stated 
all  of  the  facts  of  their  case  to  the  prosecuting  attorney 
of  Eing  county,  and  that  the  prosecution  was  instituted 
with  his  consent  and  advice.  The  trial  court  took  the 
view  that  there  was  such  a  substantial  dispute  in  the  evi- 
dence as  to  make  this  question  one  for  the  jury,  and  in- 
structed them  on  that  theory.  A  perusal  of  the  record 
inclines  us  to  the  belief  that  the  court  correctly  inter- 
preted the  evidence,  and  hence  we  find  no  error  in  its 
refusal  to  grant  a  nonsuit. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

DuNBAB,  Mount,  Hadley  and  Aitobes,  JJ.,  concur. 


[No.  4448.     Decided  January  29,  1908.] 

Union  Feed  Company,  Appellant,  v.  Pacific  Olippeb 

Line,  Bespondent. 

OABBIEBS  —  ACTION  FOB  LOSS  OF  GOODS  —  TITLE  OF  PLAINTIFF. 

In  an  action  to  recover  the  value  of  hay  lost  through  the 
negligence  of  a  carrier,  while  stored  in  its  dock  awaiting  ship- 
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ment,  plaintifTs  ownership,  though  denied,  is  sufficiently  estab- 
lished, where  the  eyidence  shows  that  plaintiff  employed  a  third 
party  to  purchase  the  hay  for  it  and  deliver  same  at  the  dock 
to  be  shipped  plaintiff,  who  had  agreed  to  pay  such  third  party  a 
stipulated  price  per  ton,  when  it  appears  that  the  plaintiff  and 
such  third  party,  between  themselyes,  always  treated  the  title 
to  the  hay  as  being  in  plaintiff. 

Appeal  from  Superior  Court,  King  County.  —  Hon. 
Geoboe  Meade  Emobt^  Judge.   Reversed. 

Allen,  Allen  &  Stratton,  for  appellant 
Charles  F.  Munday,  for  respondent. 

Peb  Cubiam. — ^The  appellant  brought  this  action  to  re- 
cover from  the  respondent  the  value  of  62^  tons  of  com- 
pressed wheat  hay  which  it  alleges  belonged  to  it^  and  was 
lost  through  the  carelessness  and  negligence  of  the  defend- 
ant The  respondent  put  in  issue  both  the  allegation  of 
ownership  and  the  allegation  of  negligence.  At  the  con- 
clusion of  the  trial  the  court  sustained  a  challenge  to  the 
sufficiency  of  the  evidence,  and  directed  a  judgment  for 
the  respondent,  on  the  ground  that  the  evidence  was  in- 
sufficient to  show  title  in  the  appellant  to  the  property 
sued  for.  While  the  evidence  on  this  branch  of  the  case 
was  not  very  full,  it  tended  reasonably  to  show  that  the 
appellant  was  doing  business  in  Honolulu;  that  its  man- 
ager came  to  Seattle,  and  sought  to  buy  of  Lilly,  Bogardus 
&  Co.  some  two  hundred  and  fifty  tons  of  wheat  hay, — a 
kind  that  was  very  little  used  in  the  local  market,  and 
which  Lilly,  Bogardus  &  Co.  did  not  have  in  stock.  The 
manager  was  informed  of  these  facts,  but  was  told  that 
the  hay  could  be  procured  from  the  farmers  in  the  east- 
em  part  of  the  state.  The  manager  then  directed  Lilly, 
Bogardus  &  Co.  to  buy  the  hay  for  the  appellant,  double 
compress  it,  and  deliver  it  at  the  Arlington  dock, — the 
dock  of  the  respondent, — ^with  directions  to  ship  it  to  the 
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appellant,  at  Honolulu ;  agreeing  that  the  appellant  would 
pay  them  for  the  hay  at  the  rate  of  fifteen  dollars  per  ton. 
The  hay  was  purchased,  compressed,  and  delivered  at  the 
Arlington  dock,  and  all  but  62%  tons, — the  hay  in  ques- 
tion here, — shipped  to  the  appellant  The  amount  last 
mentioned  was  losi  while  in  the  respondent's  possession 
by  the  falling  in  of  the  dock  on  which  it  was  stored.  Ad- 
vancements towards  the  agreed  price  were  made  by  the 
appellant  to  Lilly,  Bogardus  &  Co.  prior  to  the  loss,  and 
subsequent  thereto  the  appellant  paid  to  them  the  balance 
due  for  all  of  the  hay  so  delivered, — ^that  which  was  lost 
as  well  as  that  which  was  shipped, — also  certain  storage 
charges  advanced  by  Lilly,  Bogardus  &  Co.  to  the  respond- 
ent, and  afterwards  instituted  this  action. 

While  the  argument  of  counsel  has  taken  a  wide  range^ 
it  seems  to  us  that  the  question  involved  is  a  simple  one, 
and  comparatively  easy  of  solution.  The  respondent  is, 
of  course,  answerable,  if  answerable  at  all,  only  to  the 
person  who  has  suffered  the  injury  caused  by  the  loss  of 
the  property,  and  can  for  that  reason  insist  'that  the  person 
who  seeks  to  charge  it  with  that  loss  show  that  he  is  the 
sufferer,  even  though  such  showing  requires  that  he  prove 
title  in  himself  to  the  property.  But  where  proof  of  title 
is  required,  it  can  be  proven  in  the  same  miEinner  it  is 
proven  where  the  contest  is  between  individuals,  each  of 
whom  is  claiming  the  title.  If  there  is  a  contract  between 
them,  under  which  the  property  was  procured,  not  only 
the  contract,  but  the  construction  the  parties  have  put 
upon  it,  their  imutual  dealings  thereunder,  and  the  several 
acts  of  each  with  reference  to  the  property,  may  be  con- 
sidered in  determining  to  whom  the  property  belongs ;  and 
when  the  title  must  rest  in  one  of  two  persons,  evidence 
which  would  determine  the  title  as  between  them  will  de- 
termine it  as  between  one  of  them  and  a  stranger  assert- 
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ing  it  to  be  in  the  other.  Here  the  title  to  the  property  at 
the  time  of  its  loss  was  either  in  the  appellant^  or  it  was 
in  Lilly,  Bogardus  &  Co.  On  this  point  the  evidence 
makes  no  question.  It  shows,  also,  that  as  between  these 
parties  there  never  was  any  dispute  as  to  which  of  them 
owned  the  property.  From  the  beginning  they  have  con- 
strued their  contract  as  one  vesting  title  to  the  property 
procured  thereunder  in  Ithe  appellant,  and  have  settled 
their  mutual  dealings  concerning  it  on  that  basis.  As  be- 
tween themselves,  therefore,  they  are  estopped  to  deny  that 
the  title  was  at  any  time  subsequent  to  its  procurement 
in  any  one  other  than  the  appellant,  and  it  must  follow 
that  they  could  not  assert  the  contrary  as  against  any  one 
else.  The  appellant  being  the  suflPerer  because  of  the  loss 
of  the  property,  and  the  one  who  must  bear  that  loss,  if 
the  recovery  therefor  cannot  be  had  of  the  respondent, 
we  think  it  clear  that  the  evidence  was  sufficient  on  the 
question  of  title  to  warrant  a  recovery,  and  that  the  court 
orred  in  ruling  to  the  contrary. 

The  respondent  insists  that  the  judgment  of  the  lower 
court  was  right  on  another  ground,  viz.,  that  the  evidence 
failed  to  show  actionable  negligence  on  the  part  of  the  re- 
spondent. While  it  may  be  doubted  whether  this  question 
is  before  us  for  review,  we  have  examined  the  evidence 
touching  the  point,  and  find  it  sufficient  to  warrant  the 
court  in  submitting  the  question  to  the  jury. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 
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Nelson  et  al.,  v.  Supebioe  Couet  of  Kinq  County. 

CEBTIOBABI  —  BEMEDT     BT     APPEAIi  —  APPBOPBIATION     OF     LAND     FOK 
DBA1NA6B  PUBPOSES. 

Certiorari  will  not  lie  to  review  errors  of  the  trial  court  in 
assessing  damages  and  benefits  to  lands  by  reason  of  the  con- 
struction of  a  drainage  system,  since  it  is  provided  by  Laws  1901, 
p.  181,  §  1,  that  appeal  in  such  cases  "shall  bring  before  the  su- 
preme court  the  propriety  and  justice  of  the  amount  of  damage* 
or  assessment  of  benefits/'  thereby  affording  a  review  of  all 
errors;  and  the  adequacy  of  the  remedy  by  appeal  would  not  be- 
affected  by  the  fact  that  the  lien  of  the  Judgment  would  attacb 
pending  the  determination  of  the  appeal. 

Original  Application  for  Certiorari. 

Root,  Palmer  &  Brown,  Henry  B,  Madison,  Smith  & 
Cole  and  John  P.  Hartman,  for  relators. 

Ballinger,  Ronald  &  Battle,  for  respondent 

Pee  Cueiam. — Petition  for  a  writ  of  certiorari  to  re- 
view errors  of  the  trial  court  in  assessing  damages  and 
benefits  to  certain  lands  for  the  construction  of  a  drain- 
age system  under  the  act  of  March  20,  1895  (Laws  1896^ 
p.  271).  All  the  errors  alleged  in  the  petition  for  the 
writ  are  errors  which  could  have  been  reviewed  by  this 
court  upon  appeal.  They  go  either  to  the  sufficiency  of 
the  petition  and  complaint  in  the  original  action,  the  regu- 
larity of  the  proceedings  thereunder,  the  introduction  of 
evidence,  the  sufficiency  of  the  evidence,  or  the  justness  of 
the  amount  of  damages  awarded. 

It  is  alleged  in  the  petition  that  an  appeal  in  this  case 
would  not  be  adequate  because  the  amount  provided  for 
in  the  decree  would  become  a  lien  and  cast  a  cloud  upon 
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the  title  of  the  properly  affected,  and  that  pending  the 
appeal,  which  could  not  be  determined  for  several  months, 
the  petitioners  would  be  irreparably  damaged.  The  act 
under  which  these  proceedings  were  instituted  and  prose- 
cuted provides  (§1,  Laws  1901,  p.  181)  : 

"...  Every  person  or  corporation  feeling  him- 
self or  itself  aggrieved  by  any  judgment  for  damages  or 
any  assessment  of  benefits  provided  in  this  act,  may  appeal 
to  the  supreme  court  of  the  state  within  thirty  days  after 
the  entry  of  the  judgment,  and  such  appeal  shall  bring 
before  the  supreme  court  the  propriety  and  justness  of 
the  amount  of  damage  or  assessment  of  benefits  in  respect 
to  the  parties  to  the  appeal." 

The  term  "propriety  and  justness  of  the  amount  of 
damage"  must  mean  that  the  court  may  review  the  pro- 
priety of  the  award  as  well  as  the  justness  of  the  amount 
To  determine  these  questions  necessarily  involves  the  re- 
view of  all  errors  which  at  the  trial  have  affected  either 
the  propriety  or  the  justness  of  the  amount  of  the  award. 
This  court  has  repeatedly  held  that  the  writ  will  not  issue 
where  there  is  an  adequate  remedy  by  appeal.  State  ex 
rel  Carrau  v.  Superior  Court,  30  Wash.  700  (71  Pac. 
648). 

The  adequacy  of  the  remedy  is  not  affected  by  reason 
of  the  fact  that  the  lien  of  the  judgment  may  attach 
I)ending  a  determination  of  the  appeal  in  this  court.  All 
judgments  become  liens  on  real  estate  when  entered,  and, 
if  appeal  is  not  adequate  in  cases  of  the  kind  at  bar,  it  is 
inadequate  in  any  case  where  judgments  are  entered  and 
appealed  from. 

We  think  the  petitioners  had  a  plain  and  adequate  rem- 
edy by  appeal,  and  the  writ  is  therefore  denied. 

I-JI   WASH. 
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Bay  View  Bbewing  Company,  Respondent,  v.  Peteb 

Gbubb,  Appellant. 

LIMITATION    OF    ACTIONS — WAIVES   Or    OBJECTION. 

Where  a  defendant  did  not  raise  the  objection,  either  by  de- 
murrer or  answer,  that  the  cause  of  action  was  barred  by  the 
statute  of  limitations,  until  after  trial  and  Judgment  and  the 
case  came  back  for  retrial  after  reversal  on  appeal,  the  objection 
must  be  deemed  as  waived,  under  Bal.  Code,  §  4911,  which  pro- 
vides that  "if  no  objection  be  taken  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same." 

WITNESSES  —  TRANSACTIONS    VITITH   DECEASED    PABTNBB. 

Under  Bal.  Code,  §  5991,  which  provides  that  in  an  action 
where  the  adverse  party  derives  right  or  title  by,  through,  or 
from  any  deceased  person,  then  a  party  in  interest  or  to  the 
record  shall  not  be  admitted  to  testify  in  his  own  behalf  as  to 
any  transaction  had  by  him  with  such  deceased  person,  evidence 
of  a  transaction  had  with  a  deceased  member  of  a  partnership 
is  inadmissible,  when  the  surviving  partner  was  not  present  nor 
had  any  personal  knowledge  of  the  transaction. 

SAME — ACTION    ON    PBOMISSORT    NOTE  —  TESTIMONY    AS    TO    ALTERA- 
TION —  COMPETENCY. 

The  indorser  of  a  promissory  note  cannot  testify  that  a 
waiver  of  demand  and  notice  was  not  on  the  back  of  the  note 
when  he  indorsed  it,  where  action  is  brought  upon  the  note  by 
the  successor  in  interest  of  a  deceased  person  with  whom  the 
transaction  had  been  had. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
Oliver  V.  Linn^  Judge.   Affirmed. 

Trumbull  &  Trumbull,  for  appellant. 
Preston  &  Embree,  for  respondent. 

The  opinion  of  the  court  was  delievred  by 

Mount,  J. — This  was  an  action  brought  upon  two 
promissory  notes.    One  of  these  notes  was  executed  and 
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delivered  by  defendant  to  Hemrich  &  Co.,  a  partnership 
oonsisting  of  Andrew  Hemrich,  John  Hemrich,  and  Fred 
Sirschner,  and  by  the  partnership  transferred  to  the 
plaintiff.  The  other  note  was  executed  and  delivered  by 
John  Nelson  and  Mary  Nelson,  his  wife,  to  defendant, 
and  by  him  indorsed  to  the  partnership  above  named, 
which  in  turn  transferred  it  to  the  plaintiff.  At  the  time 
the  action  was  begun,  John  Hemrich  and  Fred  Kirschner, 
two  of  the  partners  above  named,  were  dead,  and  Andrew 
Hemrich,  the  surviving  member  of  the  partnership  above 
named,  was  president  of  the  plaintiff  corporation.  The 
cause  was  before  this  court  upon  a  former  appeal.  24 
Wash.  163  (68  Pac.  1091).  Prior  to  that  appeal  no  de- 
fense whatever  was  made  to  the  first  cause  of  action,  being 
the  cause  of  action  upon  the  note  first  above  described. 
When  the  cause  was  sent  back  for  a  new  trial,  the  defend- 
ant asked  leave  of  the  court  to  withdraw  his  answer  to  the 
second  cause  of  action  and  file  a  demurrer  to  the  first 
cause  of  action.  This  leave  was  granted,  and  defendant 
thereupon  filed  a  demurrer  to  the  first  cause  of  action, 
upon  the  ground:  (1)  That  it  was  barred  by  the  statute 
of  limitations,  and  (2)  that  it  did  not  state  facts  sufiS- 
cient  to  constitute  a  cause  of  action.  The  second  ground 
of  demurrer  was  not,  and  is  not  now,  insisted  upon.  The 
demurrer  was  overruled,  and  defendant  answered  to  the 
second  cause  only.  This  answer  consisted  of  a  denial  of 
all  the  allegations  of  the  second  cause,  and  affirmative 
matter;  which  affirmative  matter  was,  on  motion  of  the 
plaintiff,  stricken  out  Upon  a  trial  judgment  was  rend- 
ered for  the  plaintiff  for  the  full  amount  prayed,  and 
defendant  appeals. 

Several  errors  are  alleged.  We  think  but  two  of  them 
require  notice. 

1.     It  appeared  on  the  face  of  the  complaint  that  the 
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first  cause  of  action  was  barred  by  the  statute  of  lixnita* 
tions,  because  the  complaint  was  not  filed  within  six  years 
from  the  time  the  cause  of  action  accrued.  Cresswell  v. 
Spokane  County,  30  Wash.  620  (71  Pac.  196).  Respond- 
ent insists  that  appellant,  under  the  statute,  waived  this 
ground  of  demurrer,  and  cannot  urge  such  error  at  this 
late  day.  This  contention  must  be  sustained.  The  stat- 
ute (BaL  Code)  provides  as  follows: 

"§  4907.  The  defendant  may  demur  to  the  complaint 
when  it  shall  appear  upon  the  face  thereof  either, — 
.  .  .  7.  That  the  action  has  not  been  commenced 
within  the  time  limited  by  law." 

'^§  4909.  When  any  of  the  matters  enumerated  in  sec- 
tion 4907  do  not  appear  upon  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer." 

"§  4911.  If  no  objection  be  taken  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to  have  waived 
the  same,  excepting  always  the  objection  that  the  court  has 
no  jurisdiction,  or  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  which  objection 
can  be  made  at  any  stage  of  the  proceedings,  either  in  the 
superior  or  supreme  court." 

The  objection  that  the  action  had  not  been  commenced 
within  the  time  limited  by  law  clearly  appeared  upon  the 
face  of  the  complaint.  When  the  defendant  appeared 
in  the  case,  no  objection  was  taken  to  the  first  cause  of 
action  by  either  demurrer  or  answer.  It  was  confessed 
thereby  the  plaintiff  was  entitled  to  judgment,  and  judg- 
ment was  entered.  The  cause  thereafter  came  to  this 
court  upon  errors  assigned  in  the  trial  of  the  second  cause 
of  action,  l^o  objection  was  taken  to  the  first  cause.  If 
the  statutes  above  cited  are  to  be  given  any  force  what- 
ever, certainly  the  defendant  waived  the  objection  which 
he  now  tries  to  make ;  and,  if  the  court  had  any  discretion 
to  allow  the  answer  to  be  withdrawn  and  the  demurrer 
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filed  on  the  grouiid  that  the  action  was  barred  by  the  atat* 
nte  of  limitations^  it  was  an  abuse  of  that  discretion  to 
permit  the  demurrer  to  be  filed  upon  that  ground  after 
trial  and  judgment,  and  after  the  cause  had  been  appealed 
to  this  court  upon  other  questions. 

2.  On  the  trial  the  plaintiff  offered  in  evidence  the 
note  with  the  indorsement  described  in  the  second  cause 
of  action,  and,  after  he  had  identified  the  signature  of  the 
defendant  to  the  indorsement,  it  was  received  in  evidence. 
The  indorsement  on  the  note  was  as  follows:  ^^Demand 
and  notice  waived.  Peter  Grubb."  When  defendant  was 
on  the  stand,  he  admitted  his  signature  to  the  indorse- 
ment, and  was  asked  this  question :  ''At  the  time  you  first 
put  your  name  on  the  back  of  the  note,  were  the  words, 
'Demand  and  notice  waived,^  there?"  This  question  was 
objected  to  upon  the  ground  that  the  member  of  the  part- 
nership, Fred  Kirschner,  with  whom  Mr.  Grubb  had  the 
transaction,  was  dead,  that  the  surviving  member  had  no 
personal  knowledge  of  the  transaction  at  all,  and  that  the 
defendant  cannot  now  be  heard  to  say  that  the  words 
were  not  on  the  note  at  the  time  he  signed  it.  This  ob- 
jection was  sustained.  The  statute  under  which  the  ob- 
jections were  made  is  as  follows: 

"§  5991.  "No  person  offered  as  a  witness  shall  be  ex- 
cluded from  giving  evidence  by  reason  of  his  interest  in 
the  event  of  the  action,  as  a  party  thereto  or  otherwise; 
but  such  interest  may  be  shown  to  affect  his  credibility: 
Provided,  however.  That  in  an  action  or  proceeding  where 
the  adverse  party  sues  or  defends  as  executor,  adminis- 
trator, or  legal  representative  of  any  deceased  person,  or 
as  deriving  right  or  title  by,  through,  or  from  any  de- 
ceased person,  or  as  the  guardian  or  conservator  of  the 
estate  of  any  insane  person,  or  of  any  minor  under  the  age 
of  fourteen  years,  then  a  party  in  interest  or  to  the  record 
shall  not  be  admitted  to  testify  in  his  own  behalf  as  to  any 
transaction  had  by  him  with  or  any  statement  made  to  him 
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by  any  such  deceased  or  insane  person,  or  by  any  such 
minor  under  the  age  of  fourteen  years :  Provided  further, 
That  this  exclusion  shall  not  apply  to  parties  of  record 
who  sue  or  defend  in  a  representative  or  fiduciary  capac- 
ity, and  who  have  no  other  or  further  interest  in  the  ac- 
tion." 

There  can  be  no  doubt  that,  if  this  note  had  been  in- 
dorsed to  an  individual,  and  that  individual  had  trans- 
ferred the  note  to  the  plaintiff,  in  the  event  of  the  death 
of  the  individual,  the  defendant  could  not  be  heard  to 
testify  in  his  own  behalf  as  to  any  transaction  had  by 
him  with,  or  any  statement  made  to  him  by,  such  deceased 
person.  It  is  admitted  by  the  defendant  that  he  indorsed 
the  note.  The  act  of  indorsement  was  as  much  a  trans- 
action with  the  deceased  person  as  the  signing  of  a  note 
could  be.  It  certainly  could  not  be  held  that,  where  the 
maker  of  a  note  is  sued,  and  the  executor  or  administrator 
of  the  payee  sues  as  deriving  right  by  or  through  a  de- 
ceased person  where  the  signature  is  confessed,  the  maker 
can  be  heard  to  testify  after  the  death  of  the  payee  that 
the  note  had  been  altered  or  changed  after  execution  and 
delivery,  without  his  consent.  The  presumption  is  that 
all  transactions  are  honest,  and  that  when  a  paper  writing 
is  executed  it  remains  the  same.  The  burden  is  upon  one 
alleging  the  contrary  to  prove  it.  If  a  person  may  be 
heard  to  say  that  a  note  signed  and  delivered  to  another 
since  deceased  has  been  changed  or  altered,  he  may  also  be 
heard  to  testify  to  a  transaction  had  by  him  solely  with 
the  deceased  person,  who,  if  alive,  would  be  the  only  per- 
son who  could  contradict  such  testimony.  The  object  of 
the  statute  clearly  was  that,  where  one  of  the  parties  to  a 
transaction  or  contract  is  dead,  the  mouth  of  the  other  is 
closed  concerning  that  transaction.  If  the  defendant  may 
be  heard  to  say  that  the  words  "Demand  and  notice 
waived"  were  not  on  the  note  when  he  indorsed  it,  he 


BAY  VIEW  BREWING  CO.  v.  GRUBB.  39 

Feb.  1903.]  Opinion  of  the  Court.— Mount,  J. 

may  be  heard  to  say  that  the  note  itself  has  been  changed, 
or  that  it  is  not  the  note  he  intended  to  indorse,  or  he 
may  be  heard  to  contradict  or  vary  the  note  in  any  other 
particular.  If  the  words  of  waiver  were  not  upon  the 
note  when  the  note  was  indorsed  and  delivered,  but  were 
subsequently  placed  there  without  the  consent  of  the  de- 
fendant, then  the  act  of  placing  the  words  over  the  signa* 
ture  of  the  defendant  was  not  a  transaction  by  the  defend- 
ant with  the  deceased  person.  But  when  it  is  admitted 
that  there  was  a  transaction,  then  a  party  in  interest  or 
to  the  record — the  other  being  dead — cannot  be  heard 
to  detail  what  that  transaction  was,  or  to  say  that  there 
was  no  transaction.  In  other  words,  when  defendant  ad- 
mits that  there  was  a  transaction,  he  cannot  be  heard  to 
say  that  there  was  no  transaction  for  the  purpose  of  show- 
ing what  the  real  transaction  was.  If  the  fact  is  that  the 
note  or  indorsement  has  been  materially  changed  since  he 
signed  and  delivered  it,  that  fact  must  be  proved  by  some 
other  evidence  than  evidence  by  the  mouth  of  the  defend- 
ant as  to  the  condition  of  the  note  at  the  time  it  was  in- 
dorsed. By  this  statute  parties  are  placed  upon  a  footing 
of  absolute  equality.  One  may  testify  when  the  other 
may.  But  when  one  of  the  parties  to  the  contract  or 
transaction  is  dead,  then  the  other  cannot  be  heard  to 
speak  as  to  what  was  said  or  done  at  the  time  of  the  trans- 
action. Hardship  may  result  in  particular  cases,  but  gen- 
erally justice  will  more  fully  prevail  by  reason  of  the  rule. 
The  rule  is  stated  in  2  Cyc,  p.  250,  as  follows: 

"Under  statutory  inhibitions  against  parties  to  suits 
testifying  as  to  personal  transactions  with  decedents  in 
their  lifetime,  on  the  issue  as  to  an  alteration  it  is  not 
competent  for  a  party  to  testify  as  to  the  condition  of  an 
instrument  at  the  time  of  its  execution,  when  the  other 
party  is  dead ;  but,  on  the  other  hand,  questions  which  do 
not  call  for  answers  as  to  personal  transactions  with  de- 
ceased during  his  life  are  competent." 
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In  Boughton  v.  Bogardus,  36  Hun,  198,  it  was  held  that 
the  plaintiff  could  not  be  heard  to  testify  that  a  receipt 
given  by  her  to  a  deceased  person  had  been  changed  by 
writing  certain  words  over  the  signature  of  the  witness. 
In  Re  Brovm's  Estate,  92  Iowa,  379  (60  N.  W.  659), 
where  the  plaintiff  was  suing  an  estate,  it  was  held  that 
the  plaintiff  was  not  competent  to  testify  whether  or  not 
the  words  upon  the  face  of  the  check  were  upon  it  when 
delivered,  because  the  evidence  called  for  a  personal  trans- 
action with  the  deceased  person.  To  the  same  effect  are 
the  following  cases:  Harris  v.  Bank  of  Jacksonville,  22 
Fla.  501  (1  South.  140,  1  Am.  St.  Eep.  201) ;  Benton 
County  8av.  Bank  v.  Strand,  106  Iowa,  606  (76  N.  W. 
1001)  ;  Wilcox  V.  Corwin,  117  K  Y.  600  (23  N.  E.  165)  ; 
Kroh  V.  Heins,  48  Neb.  691  (67  K  W.  771) ;  Jewell  v. 
Walker,  109  Qa.  241  (34  S.  E.  837) ;  Foster  v.  CoUner, 
107  Pa.  St  305. 

In  Kline  v.  Stein,  30  Wash.  189  (70  Pac  235),  where 
the  suit  was  against  third  persons,  this  court  held  that, 
where  the  plaintiff  claimed  title  to  lands  purchased  from 
a  deceased  person,  he  could  not  be  heard  to  state  what  was 
the  transaction  with  the  deceased  person;  and  in  Re  Alf- 
stad's  Estate,  27  Wash.  175  (67  Pac.  593),  that  a  sur- 
viving partner  could  not  be  heard  to  testify  as  to  the 
alleged  partnership  agreement  between  herself  and  her 
deceased  brother.  In  Spencer  v.  Terrel,  17  Wash.  514 
(50  Pac.  468),  it  was  held  that,  when  a  deed  of  property 
had  been  made  to  the  wife  during  her  lifetime,  the  hus- 
band, after  her  death,  could  not  be  heard  to  say  that  the 
deed  to  her  was  in  fact  in  trust  for  him ;  and  in  Whitney 
V.  Priest,  26  Wash.  48  (66  Pac.  108),  that  the  wife  of 
the  plaintiff  could  not  be  heard  to  testify  to  the  terms  of 
an  oral  agreement  made  between  her  husband  and  a  de- 
ceased person  in  her  presence,  because  she  was  a  party  in 
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intereflt  It  follows  from  these  authorities  that,  if  suit 
had  been  brought  on  this  note  by  Hemrich  &  Co.  against 
the  indorser,  and  the  indorser  were  dead,  neither  of  the 
partners  oould  have  testified  to  the  transaction  of  indorse- 
ment If,  as  above  stated,  the  object  of  the  statute  was  to 
put  the  parties  to  the  transaction  upon  a  footing  of  equal- 
ly, then  it  follows  that^  if  suit  had  been  brought  by 
Orubb  against  Hemrich  &  Co.  to  cancel  the  note,  and  all 
the  partners  were  dead,  Grubb  could  not  be  heard  to  tes- 
tify to  any  conversation  or  transaction  with  one  of  the 
deceased  partners.  When  the  note  was  indorsed  and  de- 
livered by  the  defendant  to  Mr.  Kirschner  that  act  was 
certainly  a  transaction  between  Mr.  Kirschner  and  the  de- 
fendant. 

It  remains  for  us  to  consider  the  effect  of  the  death  of 
one  of  the  partners  upon  the  right  of  the  defendant  to 
testify  to  a  transaction  wholly  with  the  deceased  partner. 
We  have  seen  above  that  under  the  statute,  if  A.  were  to 
execute  and  deliver  a  note  to  B.,  and  B.,  after  maturity 
of  the  note,  were  to  indorse  it  to  C,  and  C,  after  the 
death  of  B.,  were  to  bring  suit  on  the  note  against  A.,  A. 
could  not  be  heard  to  testify  concerning  the  transaction 
with  B.,  because  C.  derives  his  right  through  B.,  a  de- 
ceased person.  ^If  B.  had  a  partner  at  the  time  he  re- 
ceived the  note  and  the  note  was  in  fact  the  property  of 
the  copartnership,  it  seems  in  reason  that  B.'s  partner 
should  be  in  no  worse  position,  merely  because  he  was  a 
partner,  than  B.'s  indorsee.  B.  holds  a  different  position 
with  reference  to  the  partnership  from  a  mere  agent  of 
the  partnership.  It  is  no  doubt  true  that  each  partner 
in  the  firm  has  a  right  to  bind  the  firm  in  the  transaction 
of  business  within  the  scope  of  the  copartnership,  and  that 
a  transaction  with  one  of  the  members  of  the  firm  is  a 
transaction  with  the  firm.     But  when  any  member  of  the 
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partnership  dies  the  partnership  is  thereby  dissolved,  and 
under  the  statute  of  this  state  (Bal.  Code,  §  6188)  the 
administrator  of  the  individual  estate  of  such  partner 
must  inventory  the  partnership  assets,  which  are  there- 
after  treated  as  the  assets  of  a  deceased  person.  Such  an 
effect  does  not  follow  when  a  mere  agent  dies.  It  is  not 
necessary  in  this  case  to,  and  we  do  not  now,  decide  what 
the  result  would  be  in  case  of  a  similar  transaction  with 
the  deceased  agent  of  a  partnership.  What  is  said  above 
is  to  show  that  there  is  a  clear  distinction  between  the 
death  of  a  partner  in  a  copartnership  and  the  death  of  a 
mere  agent  for  the  copartnership;  and,  even  if  the  rule 
prevails  under  the  statute  that  declarations  to  or  by,  or 
transactions  with,  a  deceased  agent  may  be  shown,  it  does 
not  necessarily  follow  that  the  rule  applies  to  declara- 
tions and  transactions  with  or  by  a  deceased  partner.  The 
rule  is  stated  in  29  Am.  &  Eng.  Enc.  Law,  p.  Y12,  as 
follows : 

"In  an  action  by  or  against  a  surviving  partner,  the 
opposing  party  is  not,  as  a  rule,  competent  to  testify  to 
transactions  or  conversations  with  the  deceased  partner. 
But  it  has  been  held  that  the  opposing  party  may  testify 
where  the  surviving  partner  was  present  and  was  cogni- 
zant of  the  whole  transaction,  and  where  the  transaction 
or  conversation  proposed  to  be  proved  was  had  with  the 
surviving  partner,  though  before  the  death  of  his  co- 
partner." 

The  following  cases  are  in  point,  and  sustain  the  above 
rule  under  statutes  similar  to  our  own:  Harris  v.  Batik, 
supra;  Oage  v.  Phillips,  21  Nev.  150  (26  Pac.  60,  37  Am. 
St.  Eep.  494)  ;  Green  v.  Edick,  56  N.  T.  613 ;  Clift  v. 
Moses,  112  N.  Y.  426  (20  N.  E.  392)  ;  Edwards  v. 
Parker,  88  Ala.  356  (6  South.  684)  ;  Alexanders  Exrs. 
V.  Alford,  89  Ky.  105  (20  S.  W.  164)  ;  Standbridge  v. 
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Caianach,  83  Pa.  St.  368 ;  Hanna  v.  Wray,  77  Pa.  St.  27 ; 
StuaH  V.  Altman,  8  Tex,  Civ.  App.  657  (28  S.  W.  461). 

Many  of  the  states^  like  Michigan,  Ohio,  Kansas,  and 
others,  have  statutes  expressly  providing  that  a  parly  in 
interest  cannot  testify  where  the  transaction  was  with  the 
deceased  partner.  Our  statute  in  express  terms  does  not 
so  provide,  but  its  terms  are  broad  enough,  and  were  in- 
tended,  to  include  such  persons.  There  are  some  authori- 
ities  which  hold  the  opposite  rule,  notably  Hess  v.  Lowrey, 
122  Ind.  225  (23  K  E.  156,  7  L.  R  A.  90,  17  Am.  St  ' 
Rep.  355) ;  Clapp  v.  Hull,  18  R.  I.  652  (29  Atl.  687) ; 
Combs  V.  Black,  62  Miss.  881. 

We  think  the  rule  quoted  above  is  in  accord  with  the 
spirit  of  our  statute,  and  amply  supported  by  reason. 

It  was,  therefore,  not  error  to  sustain  the  objection  to 
the  evidence  offered  on  the  ground  named,  and  the  judg- 
ment is  affirmed. 

» 

DuKBAB  and  Andees,  JJ.,  concur. 


[No.  4184.     Decided  February  H.  1003.] 

Joseph  Payette,  Respondent,  v.  J.  W.  Ferbieb,  as  Ad- 
ministrator, Appellant, 

APPEAI.  —  FINDINGS  OF  FACT  —  EXCEPTIONS. 

Bzceptions  to  findings  of  fact  are  unnecessary,  where  judg- 
ment is  giyen  on  the  pleadings,  and  that  is  the  only  error  as- 
signed. 

JUDGMENT    ON    PLEADINOS — DENIAL    OF    IMMATEBIAL   ISSXTES. 

In  an  action  for  the  rescission  of  a  conveyance,  because  the 
obligation  to  support  the  grantor  during  his  life  had  been  ended 
by  the  death  of  the  grantees,  judgment  for  the  grantor  on  the 
pleadings  was  warranted,  where  the  answer  admitted  the  consid- 
eration for  the  deed  and  the  death  of  the  grantees  and  its  only 
denials  were  addressed  to  the  immaterial  allegations  of  the  com- 
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plaint  that  the  sum  of  one  dollar  specified  in  the  deed  had  not 
been  paid  and  that  the  grantees  had  not  supported  the  grantor 
for  certain  years. 

JUDGMENTS  —  RES  JUDICATA. 

A  Judgment  giving  a  right  of  lien  for  support  against  lands 
conveyed  by  plaintiff  in  consideration  thereof,  but  denying  re- 
scission based  on  the  failure  of  defendants  to  support  plaintiff, 
is  not  res  judicata  as  to  a  subsequent  action  which  seeks  rescis- 
sion on  the  ground  of  the  cessation  of  the  obligation  to  support 
by  reaaon  of  the  death  of  the  grantees. 

SAME  —  LAW  OF  THE  CASE. 

Where  a  plea  of  rea  judicata  was  determined  on  a  prior  ap- 
peal of  the  same  cause  adversely  to  appellant,  it  became  the  law 
of  the  case  on  a  retrial  thereof. 

Appeal  from  Superior  Court,  Lewis  CouBtj. — ^Hon. 
William  O.  Chapman,  Judge.    Affirmed. 

Reynolds  &  Stewart,  for  appellant. 

/.  E.  Willis  and  Joseph  Payette,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  is  the  second  appeal  in  this  cause. 
The  opinion  of  this  court  on  the  former  appeal  is  reported 
in  20  Wash.  479  (55  Pac.  629),  and,  as  therein  stated, 
two  causes  of  action  are  attempted  to  be  set  up  in  the  com- 
plaint: The  first,  to  subject  the  premises  in  question  to 
a  lien  for  plaintiflF's  support;  and  the  second,  to  cancel 
and  set  aside  a  conveyance  of  the  premises  made  to  Jacob 
Patton  and  Ida  Payette  Patton,  and  also  to  cancel  and  set 
aside  a  mortgage  upon  the  premises  given  by  Jacob  and 
Ida  Patton  to  the  defendant  Jacobus.  For  a  second  cause 
of  action  the  complaint  alleges,  in  substance,  among  other 
things,  that  on  the  9th  day  of  March,  1882,  the  plaintiff, 
in  order  to  secure  for  himself  for  the  remainder  of  his  life 
protection  and  support  at  the  hands  of  his  daughter,  Ida 
Payette  Patton,  and  her  husband,  Jacob  Patton,  both  of 
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whom  died  in  Lewis  county,  Washington,  before  March, 
1892,  conveyed  to  said  Jacob  Patton  and  wife  the  lands 
described  in  the  deed  attached  to  and  made  a  part  of  the 
complaint,  and  in  which  deed  the  said  grantees  covenanted 
and  agreed  to  clothe,  board,  and  maintain  the  said  grantor 
during  his  lifetime,  or,  at  the  option  of  either  party,  to 
furnish  him  each  year  certain  specified  kinds  and  quanti- 
ties  of  provisions,  clothing,  and  medicine,  if  needed,  and 
fire  wood  in  case  he  should  be  unable  to  get  it  himself, 
and  one  cow,  if  needed,  and,  if  in  need  of  a  cooking  stove, 
to  pay  one-half  of  the  cost  thereof ;  that  J.  W.  Ferrier  was 
appointed  administrator  of  the  estates  of  Ida  Payette 
Patton  and  Jacob  Patton  by  the  superior  court  of  Lewis 
county  on  February  25,  1893,  and  is  now  the  legally 
qualified  and  acting  administrator;  that  May  Saunders 
was  appointed  guardian  of  the  minor  children  (imention- 
ing  them)  of  Jacob  Patton  and  wife,  now  deceased,  and 
still  is  such  guardian;  that  the  defendants  have  not 
boarded,  clothed,  maintained,  or  cared  for  this  plaintiff, 
neither  have  they  i)aid  the  yearly  rent  of  articles  men- 
tioned and  reserved  in  said  deed  by  this  plaintiff  for  the 
years  1893,  1894,  1895,  and  1896,  and  the  same  is  now 
due  and  payable;  that,  although  one  dollar  is  mentioned 
in  said  deed  as  a  part  of  the  consideration  for  the  same,  as 
a  matter  of  fact  it  was  not  intended  as  any  part  of  such 
consideration,  was  never  paid,  and  was  inadequate  and 
insufficient  as  a  consideration,  as  compared  with  the  value 
of  said  premises;  that  said  instrument  was  executed  and 
delivered  in  consideration  of  the  agreement  of  Jacob 
Patton  and  Ida  Payette  Patton,  therein  set  forth,  to  main- 
tain, care  for,  and  support  this  plaintiff,  or  to  pay  a 
yearly  rental  of  necessaries  and  supplies  therein  reserved, 
for  and  during  the  natural  life  of  the  plaintiff,  on  the  first 
day  of  December  of  each  and  every  year  daring  plaintiff's 
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lifetime,  and  that  said  deed  was  accepted  by  said  grantees 
with  all  the  reservations  and  conditions  therein  contained ; 
that  the  consideration  for  said  deed  of  conveyance,  as  re- 
served therein,  has  utterly  failed,  and  has  not  been  paid 
to  this  plaintiff,  which  consideration  was  well  known  to 
all  of  the  above  named  defendants ;  that  on  July  14,  1894:9 
the  said  J.  W.  Ferrier,  as  administrator  of  said  estate,  in 
pursuance  of  an  order  made  by  the  judge  of  the  superior 
court,  sitting  in  probate,  sold  the  remainder  of  the  real 
estate  described  in  this  complaint,  after  setting  apart  a 
homestead  to  said  minor  children  of  the  deceased  as  di- 
rected by  said  court,  to  one  Cora  Blake,  which  premises 
so  sold  are  particularly  described  in  the  complaint;  that 
said  Cora  Blake  at  the  time  had  notice  of  the  state  of  the 
title  to  said  premises;  that  the  court  at  the  time  of  sign- 
ing the  said  order  of  sale  was  not  aware  of  the  fact  that 
this  plaintiff  had  or  claimed  an  interest  in  said  lands 
and  premises,  but  said  defendants  J.  W.  Ferrier  and  J, 
R.  Jacobus  each  knew,  when  said  sale  was  pretended  to  be 
made,  that  this  plaintiff  did  have  an  interest  in  said 
premises,  and  that  said  pretended  sale  was  a  fraud  upon 
his  rights,  and,  as  to  him,  was  null  and  void;  that  tlie 
defendants  Lena  Patton,  Annie  Patton,  Charles  Patton, 
and  Willie  Patton  are  in  the  actual  occupancy  and  posses- 
sion of  said  premises,  and  that  the  defendants  and  each  of 
them  claim  to  have  some  lien  or  claim  against  said  prem- 
ises, the  precise  nature  of  which  is  to  this  plaintiff  un- 
known, but  whatever  lien  or  claim  said  defendants  have, 
if  any,  is  junior  and  subject  to  the  plaintiff's  right  to  said 
premises.  The  prayer  of  the  complaint  is  for  judgment 
for  $900,  the  reasonable  value  of  the  supplies  which 
should  have  been  furnished  plaintiff  for  the  year  1893 
and  up  to  and  including  the  year  1896,  less  the  sum  of 
$80.70,  the  costs  adjudged  against  the  plaintiff  in  an  ac- 
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tion  commenced  by  him  in  the  superior  court  of  Lewis 
county  in  the  year  1895  against  all  the  defendants  herein, 
except  J.  K.  Jacobus.  (This  portion  of  the  prayer  refers 
especially  to  matters  set  forth  in  the  first  cause  of  action.) 
The  plaintiff  further  prays  in  his  complaint  that  his  lien 
or  claim  for  supplies  due  be  foreclosed  and  the  premises 
sold  in  satisfaction  thereof,  or  that  the  deed  given  by  the 
plaintiff  to  Ida  Payette  Patton  and  Jacob  Patton  be 
rescinded  and  canceled,  that  the  plaintiff  may  have  the 
possession  of  the  premises,  and  for  such  other  and  fur^ 
ther  relief  as  to  the  court  may  seem  equitable.  We  have 
thus  briefly  set  forth  the  facts  constituting  plaintiff's 
second  cause  of  action  in  order  that  the  decision  of  this 
court  on  the  first  appeal  may  be  readily  understood.  This 
action  was  commenced  in  March,  1897.  A  demurrer  was 
interposed  to  the  complaint  by  the  defendant  Ferrier,  as 
administrator,  and  by  the  defendant  Jacobus.  The  de- 
murrers were  sustained  and  the  action  dismissed,  where- 
upon the  plaintiff  appealed.  In  the  course  of  the  opinion 
on  that  appeal  this  court  said : 

"Plaintiff  bases  his  right  to  a  lien  upon  the  land  for 
support  and  maintenance  upon  a  decree  of  the  superior 
court  of  Lewis  county  entered  in  March,  1896,  in  a  suit 
then  pending  between  the  present  parties,  with  the  excep- 
tion of  the  respondent  Jacobus,  who  was  not  joined  in  that 
action.  That  action  was  based  upon  an  alleged  failure 
to  furnish  support  prior  to  the  year  1896.  The  court 
denied  a  rescission,  but  entered  a  decree  which  recited  that 
plaintiff  was  given  a  right  to  a  lien  upon  the  premises 
for  the  support  to  which  he  was  entitled  for  the  year  1893 
and  subsequent  years.  Appellant  insists  that  this  decree 
established  his  right  to  a  lien,  and  that  the  question  is 
res  ddjudicata  as  to  respondent  Jacobus,  although  he  was 
not  a  party  to  that  suit,  and  bound  him,  as  the  privy  of 
the  grant^  Patton  and  wife.  The  conclusion  we  have 
reached  regarding  the  other  cause  of  action  set  up  in  the 
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complaint  makes  it  unnecessary  to  determine  the  effect 
of  the  former  decree  as  regards  the  question  of  plaintiff's 
right  to  a  lien." 

It  will  thus  be  seen  that  the  only  questipn  which  was 

presented  for  consideration  and  not  determined  on  the 

former  appeal  was  simply  the  effect  of  a  decree  of  the 

superior  court  granting  the  plaintiff  a  right  to  a  lien. 

And  we  think  the  court  was  fully  justified  in  assuming 

that,  if  the  complaint  stated  facts  sufficient  to  entitle  the 

plaintiff  to  a  cancellation  of  his  deed,  it  was  a  matter  of 

little  or  no  consequence  whether  or  not  he  was  also  entitled 

to  a  lien.   Upon  the  question  whether  the  averments  of  the 

complaint  entitled  the  plaintiff  to  a  rescission,  we  there 

said: 

"We  think  the  demurrer  was  improperly  sustained  as 
to  the  second  cause  of  action.  The  jurisdiction  of  a  court 
of  equity  to  cancel  a  conveyance  made  by  a  parent  to  a 
child,  when  the  child  fails  to  furnish  the  support  pro- 
vided by  the  agreement  constituting  the  consideration  for 
the  conveyance,  is  well  established.  ...  It  appears 
from  the  complaint  in  the  present  case  that  the  sole  con- 
sideration for  the  conveyance  from  the  plaintiff  to  his 
daughter  and  her  husband  was  their  agreement  to  support 
and  maintain  him.  The  duty  to  do  so  was  and  became  a 
personal  and  continuing  one.  The  obligation  was  not 
assignable,  but  to  be  performed  by  them  only.  The  mort- 
gage executed  by  the  grantees  to  the  respondent  Jacobus 
must  be  given  the  same  effect  as  a  deed,  and  it  is  well  set- 
tled that,  where  a  child  attempts  to  transfer  and  assign 
this  personal  obligation  for  maintenance  which  he  owes 
to  his  parent,  the  parent  has  a  right  to  a  rescission  and 
cancellation  of  the  conveyance." 

For  the  foregoing  reasons,  and  the  further  reason  that 
the  covenants  of  the  grantees  to  support  and  maintain  the 
plaintiff  were  personal  and  died  with  them,  and  that  the 
happening  of  that  event  put  an  end  to  the  obligation,  this 
court  concluded  that,   upon  the  allegations  of  the  com- 
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plaint,  the  plaintiff  was  entitled  to  a  cancellation  of  the 
instrument  therein  referred  to. 

It  was  there  claimed  by  the  defendant  Ferrier  (appel- 
lant here),  on  the  first  appeal,  that  the  decree  In  the  foi- 
mer  case  constituted  a  bar  to  plaintiff's  recovery  in  this 
action,  but  the  court  held  that  this  action  was  not  barred 
thereby  for  the  reason  that  the  rescission  was  claimed  in 
the  other  action  solely  upon  the  ground  of  failure  to  sup- 
port, and  that  the  effect  of  the  conveyance  to  respondent 
Jacobus,  or  of  the  death  of  the  grantees,  appeared  not  to 
have  been  considered  or  determined  by  the  court  in  that 
action.  The  cause  was  accordingly  remanded  to  the  su- 
perior court,  with  directions  to  overrule  the  demurrers  to 
the  second  cause  of  action.  Upon  receiving  the  remittitur 
from  this  court,  the  court  below  set  aside  the  order  of 
dismissal  and  entered  an  order  in  accordance  therewith. 
The  defendant  Ferrier  then  filed  his  answer  denying  that 
the  defendants  had  not  boarded  the  plaintiff,  or  fur- 
nished the  supplies  imentioned  in  the  deed  for  the  years 
1893,  1894,  1896,  and  1896,  and  that  a  consideration  of 
one  dollar  was  not  paid  for  the  deed,  and  setting  up  the 
proceedings  in  the  action  brought  by  plaintiff  in  1896 
against  all  the  defendants  herein,  except  Jacobus,  in- 
cluding the  judgment  therein  denying  a  rescission  and  can- 
cellation of  the  plaintiff's  deed  and  awarding  costs  to  the 
defendant  Ferrier,  and  alleging  that  from  the  date  of  the 
execution  of  the  deed,  in  1882,  Jacob  Patton  and  Ida 
Payette  Patton,  their  minor  children,  and  the  defendant 
Ferrier,  as  administrator,  had  been  in  possession  of  the 
premises  in  controversy,  claiming  the  same  adversely  to 
the  plaintiff.  It  was  also  alleged  in  the  defendant's  answer 
that  Ida  Payette  Patton  died  in  August,  1891,  and  Jacob 
Patton  died  in  March,  1892,  and  that  the  defendant  has 
been  administrator  of  their  estates  since  April,   1892; 
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that  more  than  two  years  after  the  death  of  Jacob  Patton 
and  wife,  and  the  appointment  of  the  defendant  as  such 
administrator,  the  plaintiff  commenced  an  action  in  the 
court  aforesaid  for  the  rescission  and  concellation  of  his 
deed,  for  the  possession  of  the  premises,  and  for  damages 
and  costs;  that  judgment  was  rendered  in  said  action 
against  the  plaintiff  (as  above  stated)  on  April  27,  1896, 
and  that  no  appeal  was  ever  taken  from  that  judgment, 
and  the  same  is  in  full  force  and  effect;  that  when  plain- 
tiff^s  deed  was  executed  the  lands  therein  described  were 
wild  and  unimproved,  and  that  Patton  and  wife,  with  the 
knowledge  of  plaintiff,  had  cleared  the  land  and  made  im- 
provements thereon  of  the  value  of  more  than  $3,200,  and 
paid  taxes  thereon  to  the  amount  of  $250;  that  plaintiff 
had  never  paid  or  offered  to  pay  for  said  improvements, 
or  to  refund  the  taxes  paid  by  Patton  and  wife  and  the  d(y 
fendant  on  said  premises.  It  will  be  observed  that  the 
execution  of  the  deed  from  respondent  Payette  to  Patton 
and  wife,  as  alleged  in  the  complaint,  as  well  as  the  ap- 
pointment of  defendant  as  administrator  of  their  estates, 
is  admitted  in  the  answer  of  the  defendant.  And  it  ap- 
pears from  the  recital  of  the  findings  of  the  superior 
court  set  forth  in  the  defendant's  answer,  as  well  as  from 
the  complaint,  that  Patton  and  wife  mortgaged  the  prem- 
ises in  controversy  to  the  defendant  Jacobus. 

A  demurrer  was  filed  by  the  plaintiff  to  the  answer  of 
the  defendant  Ferrier,  and  also  a  motion  for  judgment  on 
the  pleadings,  and  at  the  hearing,  the  demurrer  having 
been  withdrawn,  the  court  granted  the  plaintiff's  said  mo- 
tion, and  the  answering  defendant  excepted.  After  an- 
nouncing his  decision,  the  judge  made  and  filed  his  find- 
ings of  fact  and  conclusions  of  law,  and  a  decree  was 
thereupon  entered,   rescinding   and   cancelling  tlie   deed 
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from  the  respondents  Patton  and  wife,  and  revesting  the 
entire  estate  in  the  respondent 

The  appellant  Ferrier  did  not  except  to  the  findings  of 
fact  made  by  the  superior  court,  or  print  the  same  in  his 
brief,  and  for  tiiiat  reason  the  respondent  moves  fo  dismiss 
the  appeaL  But,  inasmuch  as  no  evidence  v^hatever  was 
taken  or  offered  in  the  case,  and  the  findings  of  fact  were 
in  effect  but  a  repetition  of  the  allegations  of  the  com- 
plaint, and  no  claim  of  error  is  based  thereon,  we  think 
that  the  learned  counsel  for  appellant  properly  regarded 
such  findings  as  immaterial  and  exceptions  thereto  un- 
necessary.   The  motion  to  dismiss  is  denied. 

The  learned  trial  judge  found  in  the  present  case,  as 
conclusions  of  law:  (1)  That  the  defendant  Ferrier  has 
denied  none  of  the  material  allegations  of  the  second 
cause  of  action;  (2)  that  the  second  further  and  sep- 
arate answer  to  said  second  cause  of  action  contains  noth- 
ing now  material  as  a  defense,  and  nothing  that  the  court 
can  legally  consider  in  the  determination  of  this  cause; 
(3)  that  the  covenants  of  the  grantees,  Ida  Payette  Pat- 
ton  and  Jacob  Patton,  to  support  and  maintain  the  plain- 
tiff, were  personal  and  died  with  them,  and  their  death 
put  an  end  to  the  obligation;  (4)  that  the  admission  of 
the  death  of  Ida  Payette  Patton  and  Jacob  Patton  elim- 
inated the  defense  set  up  by  the  defendant  J.  W.  Ferrier ; 
and  (5)  that  the  plaintiff  is  now  entitled  to  be  revested 
with  the  title  to  the  premises  involved  herein  (describing 
them),  and  entitled  to  judgment  accordingly,  and  to  his 
costs  and  disbursements  herein  legally  expended.  Excep- 
tions were  properly  saved  to  these  conclusions.  It  will  be 
observed  that  the  foregoing  conclusions  of  law  are  largely 
based  upon  the  opinion  of  the  court  in  this  cause  on  the 
other  appeal.  It  is  insisted  by  his  counsel  that  the  answer 
of  the  appellant  denied  material  allegations  of  the  plain- 
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tiff's  complaint  which  it  was  necessary  for  him  to  prove  in 
order  to  maintain  his  action,  and  that  the  court  therefore 
erred  in  rendering  judgment  on  the  pleadings.  These 
denials,  as  we  have  seen,  simply  controverted  the  allega- 
tions of  the  complaint  that  the  sum  of  one  dollar  specified 
in  the  deed  as  part  of  the  consideration  therefor  was  not, 
in  fact,  paid  or  intended  to  be  paid,  and  that  the  defen- 
dants had  not  boarded  the  plaintiff  or  furnished  the  articles 
mentioned  in  the  deed  for  the  year  1893  and  certain  sub- 
sequent years.  And  in  view  of  the  former  ruling  of  this 
court  that  the  covenants  of  the  grantees  to  support  and 
maintain  the  respondent  were  personal  and  died  with  them, 
and  that  the  death  of  the  grantees  put  an  end  to  the  obli- 
gation, it  would  seem  that  the  issues  raised  by  these 
denials  could  not  affect  the  right  of  the  respondent  to  a 
rescission  and  cancellation  of  his  deed  which  resulted  in 
consequence  of  the  death  of  his  grantees.  Under  the  cir- 
cumstances, therefore,  we  ihmk  the  court  did  not  err  in 
declaring  the  issues  thus  formed  to  be  inmiateriaL 

The  main  contention,  however,  of  the  appellant  is  that . 
the  judgment  in  the  other  action  constitutes  a  complete 
bar  to  the  respondent's  recovery  in  this  suit,  and  several 
decisions  of  this  court  and  others  are  cited  in  support  of 
the  proposition  that  the  plea  of  res  judicata  applies  as  a 
general  rule  not  only  to  questions  upon  which  the  court  was 
actually  required  by  the  parties  to  form  an  opinion  and 
pronounce  judgment,  but  to  every  point  which  properly 
belonged  to  the  subject  of  litigation,  and  which  the  par- 
ties exercising  reasonable  diligence  might  have  brought 
forward  at  the  time.  We  do  not  dispute  the  general  doc- 
trine contended  for  by  appellant,  but  it  must  be  borne  in 
mind  that  this  same  point  was  made  in  the  brief  of  appel- 
lant on  the  former  hearing,  and  was  then  decided  adversely 
to  the  contention  of  appellant  upon  the  grounds  that,  as 
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a  matter  of  fact,  the  effect  of  the  conveyance  to  Jacobus, 
or  of  the  death  of  the  grantees,  was  not  considered  or 
determined  by  the  court,  and  that  the  obligation  to  sup- 
port was  a  continuing  one.  That  decision  became  and  is 
the  law  of  this  case,  and  the  court  below  committed  no 
error  in  so  considering  it.  Some  other  points  are  made 
in  the  brief  of  the  learned  counsel  for  appellant,  but,  as 
they  seem  to  us  to  be  without  substantial  merit,  a  discus- 
sion of  them  is  deemed  unnecessary. 

Under  the  admissions  of  the  answer,  we  feel  satisfied 
that  the  respondent  was  entitled  to  a  cancellation  of  his 
deed,  and  the  judgment  is  therefore  affirmed. 

FuLLERTON,  C.  J.,  and  Mount,  Dunbab  and  Hadley, 
JJ.,  concur. 
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The  State  op  Washington  on  the  Relation  of  Hiram      ^  ^ 

L.    Post,    V.     SUPERIOB    COUBT    OF    SpOKANE    CoUNTY, 

Henry  L.  Kennan,  Judge, 

PBOHIBITION,    WBTT    OF  —  TO    SUPKBIOB    GOUBT  —  VACATION    OF    JXJDCh 
MENT   AFFIBMED   ON    APPEAL  —  HEABINQ   IN   LOWEB   OOUBT. 

The  writ  of  prohibition  will  not  issue  to  restrain  a  judge  of 
the  superior  court  from  trying  a  petition  for  the  vacation  of  a 
judgment  which  had  been  affirmed  on  appeal,  but  which  the 
supreme  court,  upon  showing  made,  had  permitted  to  be  at- 
tacked in  the  lower  court,  when  the  judge  of  such  court  makes  a 
showing  that  he  will  try  such  petition  according  to  the  law  and 
the  evidence,  unbound  and  unrestricted  by  the  action  of  the  su- 
preme court  in  passing  upon  the  sufficiency  of  the  showing 
made. 

SAME BEMEDT   BT   APPEAL. 

The  fact  that  a  petition  for  the  vacation  of  a  judgment  was 
docketed  by  the  clerk  as  a  separate  proceeding,  and  that  there 
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\b  no  appeal  from  an  order  vacating  a  Judgment,  would  not 
afford  grounds  for  the  issuance  of  a  writ  of  prohibition  to  re- 
strain the  superior  court  from  hearing  same,  since  the  proceed- 
ing must  in  effect  be  regarded  as  within  the  action  in  which 
the  Judgment  sought  to  be  attacked  was  rendered,  and  an  appeal 
from  such  Judgment  would  bring  up  for  review  the  orders  of  the 
court  in  regard  to  Its  vacation. 

Original  Application  for  Prohibition. 

Norman  Buck,  A.  M.  Craven,  Sullivan,  N vaunt  & 
Nuzum  and  Barnes  &  Latimer^  for  relator. 

John  P.  Judson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadlby,  J. — This  is  an  original  application  in  this 
court  for  a  writ  of  prohibition,  directed  to  the  superior 
court  of  Spokane  county  and  to  the  Hon.  Henry  L.  Ken- 
nan,  one  of  the  judges  thereof.  The  relator  obtained  a 
judgment  against  the  city  of  Spokane,  from  which  judg- 
ment the  city  appealed  to  this  court.  Pending  the  appeal 
here,  the  city,  as  appellant,  moved  to  dismiss  the  appeal. 
The  written  motion  to  dismiss  the  appeal  also  contained 
the  statement  that  the  motion  was  made  to  enable  the 
appellant  to  present  a  petition  to  the  superior  court  to 
set  aside  and  vacate  the  judgment  appealed  from,  based 
upon  the  discovery  of  documentary  evidence  after  the 
appeal  was  taken,  which  it  was  alleged  establishes  the  fact 
that  the  respondent  in  that  action,  the  relator  here,  was 
many  years  ago  paid  by  the  said  appellant  for  the  same 
service  for  which  the  judgment  was  rendered.  The  motion 
to  dismiss  the  appeal  was  granted.  Thereafter  the  relator 
here,  as  respondent  in  that  action,  moved  for  an  affirm- 
ance of  the  judgment  as  his  right,  following  the  dismissal 
of  the  appeal.  The  latter  motion  was  also  granted,  the 
reasons  therefor  being  stated  in  the  opinion  in  Post  v. 
Spokane,  28  Wash.  701  (69  Pac.  371).    In  that  opinion 
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we  stated  that,  notwithstanding  the  affirmance  of  the  judg- 
ment, we  did  not  then  hold  that  the  appellant  city  would 
have  no  remedy  based  upon  the  alleged  facts  stated  in  its 
motion  to  dismiss  the  appeal ;  and  further  stated  that  upon 
satisfactory  showing  having  been  made  in  this  court, 
leave  had  theretofore  been  granted  in  some  instances  to 
attack  judgments  which  had  been  affirmed  here.  Some 
time  thereafter  the  said  appellant  city  filed  in  this  court 
its  petition  asking  leave  to  attack  said  judgment  in  the 
superior  court  of  Spokane  county,  where  it  was  rendered. 
That  petition  was  accompanied  with  what  purported  to 
be  certain  record  and  documentary  evidence,  together  with 
certain  affidavits,  all  of  which  tended  to  support  the  allega- 
tions of  the  petition.  Upon  that  petition  this  court  entered 
a  formal  order  granting  leave  to  file  a  petition  in  the  court 
below.  See  Post  v.  Spokane,  28  Wash.  704  (69  Pac. 
1104).  In  pursuance  of  the  permission  thereby  granted, 
the  record  in  this  case  shows  that  said  petitioner  thereafter 
filed  its  petition  in  the  superior  court  of  Spokane  county. 
The  petition  there  filed  appears  to  be  in  all  respects  the 
same  as  the  one  filed  here,  including  the  attached  affi- 
davits and  documentary  matter.  It  was  also  docketed 
by  the  clerk  as  a  separate  and  independent  action.  The 
relator  then  moved  to  strike  portions  of  the  petition, 
including  the  attached  affidavits  and  documentary  mat- 
ter. The  motion  was  denied,  and  the  order  denying  the 
motion  recites  that  the  motion  was  in  all  particulars 
denied,  for  the  reason  that  this  court  had  already  passed 
u])on  the  sufficiency  of  the  petition  and  had  ordered  that 
court  to  hear  the  same.  The  relator  then  demurred  to  the 
petition,  and  the  demurrer  was  overruled.  Thereupon 
the  relator  applied  to  this  court  for  a  writ  of  prohibition, 
and,  among  other  things,  he  alleges  that  the  superior  court 
has  determined  that  this  court  has  already  passed  upon 
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the  sufficiency  of  the  petition,  and  that  the  superior  court 
has  no  jurisdiction  to  determine  the  sufficiency  of  the 
contents  thereof.  It  is  further  alleged  that  upon  the 
demurrer  to  the  petition  it  was  urged  that  the  court  had  lio 
jurisdiction  under  the  general  law  of  the  state,  and  no 
authority  under  the  order  of  this  court  hereinbefore  men- 
tioned, to  entertain  an  entirely  new  and  independent  action 
to  vacate  said  judgment.  It  is  also  alleged  that,  unless 
the  court  is  prohibited,  the  said  Hon.  Henry  L,  Kennan, 
the  judge  before  whom  said  cause  will  be  tried,  will  try 
the  same  under  a  misconception  of  the  meaning  of  the 
order  of  this  court,  and  will  determine  the  facts  to  a  great 
extent  from  the  affidavits  attached  to  the  petition,  and 
which  he  refused  to  strike  therefrom,  under  the  theory 
that  he  is  obliged  to  consider  said  matter  in  whole  or  in 
part  upon  the  said  affidavits.  It  is  alleged  that  the  rela- 
tor has  no  appeal  from  any  order  that  may  be  made  by 
said  judge  in  the  premises.  The  respondent  in  his  answer 
denies  that  he  will  proceed  to  try  said  cause  under  a 
wrong  conception  of  the  order  of  this  court,  and  alleges 
that  it  is  not  true  that  the  said  superior  court  will  try 
said  cause  upon  the  theory  that  the  court  will  be  pre- 
cluded by  any  order  made  by  this  court  from  entertaining 
objections  to  the  sufficiency  of  the  petition  filed  by  the 
city  of  Spokane;  that  it  is  not  true  that  he  believes  that 
he  is  in  any  way  restricted  from  passing  upon  the  suffi- 
ciency of  the  petition  or  any  pleading  in  the  cause  by  rea- 
son of  any  order  of  this  court;  that  he  does  not  believe 
that  he  is  bound  to  decide  said  cause  upon  the  said  affi- 
davits attached  to  the  petition;  and  that  he  believes  said 
affidavits  would  be  incompetent  to  establish  any  fact 
therein  set  forth  upon  the  final  hearing ;  and  that  he  feels 
free  to  try  said  cause  according  to  the  law  of  this  state 
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as  he  understands  it,  as  if  this  court  had  made  no  order 
in  the  premises. 

It  is  urged  by  the  relator  that  the  recitals  of  the  order 
denying  the  motion  to  strike  from  the  petition  heretofore 
referred  to  show  that  the  respondent  entertained  a  dif- 
ferent view  at  the  time  of  entering  said  order  from  that 
now  expressed  in  his  answer.  Be  that  as  it  may,  his 
answer  discloses  that  it  is  not  now  his  intention  to  proceed 
upon  the  theory  that  he  is  restricted  by  any  order  of  this 
court,  but  that  he  expects  now  to  proceed  upon  the  theory 
that  he  has  as  full  general  powers  to  determine  both  the 
sufficiency  of  the  pleadings  and  the  facts  as  he  would  have 
in  any  other  cause.  If  any  errors  have  already  heen  com- 
mitted  in  the  settlement  of  the  pleadings  based  upon  a 
wrong  theory  of  the  powers  of  the  court  in  the  premises, 
those  may  be  corrected  upon  appeal  if  they  shall  not  here- 
after be  corrected  by  the  trial  court  itself. 

If  any  doubt  has  existed  in  the  mind  of  the  respondent 
and  of  the  parties  as  to  the  scope  and  force  of  the  order 
of  this  court  heretofore  mentioned,  we  deem  it  proper  now 
to  say  that  this  court  intended  only  to  grant  leave  to  file 
a  petition  in  the  lower  court  to  vacate  a  judgment  which 
liad  been  affirmed  here.  A  certain  petition  was  before  us, 
and  attached  to  it  were  certain  affidavits  and  documentary 
matter.  We  treated  the  affidavits  merely  as  an  evidence  of 
good  faith  on  the  part  of  the  petitioner,  since  they  prima 
facie  tended  to  support  the  allegations  of  the  petition,  and 
showed  such  a  state  of  facts  as  we  believed  should  be 
investigated  in  a  proper  manner  under  competent  testi- 
mony, subject  to  all  the  usual  rules  which  test  the  suffi- 
ciency of  evidence.  It  was  our  understanding  that  the 
petitioner  then  before  us  desired  to  file  a  petition  below 
containing  substantially  the  same  allegations  as  the  one 
before  us.     But  we  did  not  expect  that  what  was  sub- 
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mitted  to  ua  in  the  nature  of  evidentiary  matter  would 
necessarily  be  treated  as  a  part  of  that  petition.  When 
we  said,  "The  prayer  of  the  petition  is  therefore  granted, 
and  leave  is  hereby  given  appellant  to  file  its  said  peti- 
tion in  the  superior  court,  and  for  that  court  to  proceed 
and  hear  the  same/'  we  did  not  mean  that  all  the  matter 
then  before  us  was  necessarily  to  be  filed  in  the  superior 
court  as  a  petition.  The  order  recites  that  "...  the 
appellant;  by  petition  now  filed  here,  asks  leave  to  file 
its  petition  in  the  superior  court  to  vacate  the  judgment, 
.  .  .  ."  When  we  granted  said  appellant  leave  to  file 
"its  said  petition/'  we,  of  course,  simply  referred  to  such 
a  one  as  it  had  asked  leave  to  file,  viz.,  "to  vacate  the  judg- 
ment." It  must  be  understood  that  such  petitions  shall 
be  constructed  according  to  the  rules  pertaining  to  such 
pleadings,  and  can  only  be  supported  by  competent  proof, 
the  sufiGicienc^  of  both  the  pleadings  and  the  proof  to  be 
determined  by  the  trial  court,  subject,  of  course,  to  correc- 
tion of  errors  on  appeaL 

The  relator  urges  that  the  respondent  is  about  to  hear 
this  matter  as  a  separate  and  independent  action,  and  that 
if  it  shall  be  adjudged  that  the  judgment  in  the  former 
action  shall  be  vacated,  relator  will  be  without  remedy  by 
appeal,  since  this  court  has  held  that  an  appeal  does  not 
lie  from  an  order  vacating  a  judgment  In  other  words, 
it  is  relator's  theory  that  the  proceedings  for  the  vacation 
of  the  judgment  cannot  be  reviewed  on  appeal  from  the 
final  judgment  in  the  former  action,  since  they  are  not 
had  within  that  action.  Under  no  rule  can  relator  be 
deprived  of  his  right  to  a  review  of  the  proceedings  for 
the  vacation  of  the  judgment  The  reason  for  the  holding 
of  this  court  that  an  appeal  does  not  lie  from  an  order 
vacating  a  judgment  is  that  such  order  may  be  reviewed 
on  appeal  from  the  final  judgment,  and  thus  avoid  the 
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probable  necessity  of  more  than  one  appeal  in  the  same 
action.  The  rule  is  based  upon  the  theory  that  all  the 
proceedings  are  in  the  same  action.  It  appears  that  the 
clerk  has  separately  docketed  t^e  petition  as  though  it 
were  a  complaint  in  an  independent  action,  but  it  is  filed 
in  the  same  court  where  the  judgment  was  rendered,  and 
the  court  understands  that  it  assails  one  of  its  judgments 
in  a  certain  action.  If  a  formal  consolidation  of  the  later 
proceedings  with  the  former  cause  and  a  transfer  of  the 
files  from  the  one  to  the  other  are  not  actually  ordered 
by  the  court,  the  proceeding  must  nevertheless  be  in  effect 
regarded  as  being  within  the  former  action.  The  pro- 
cedure by  petition  is  authorized  by  §§  5153  and  5156,  BaL 
Code.  The  petition  was  filed  within  one  year  from  the 
date  of  entry  of  the  judgment,  and  this  court  has  held 
that  procedure  by  the  statutory  method  is  exclusive  when 
the  facts  upon  which  it  is  based  are  discovered  in  time  to 
take  advantage  of  the  statutory  remedy.  Otherwise  resort 
may  be  had  to  a  suit  in  equity.  Chezum  v.  Claypool,  22 
Wash.  498  (61  Pac.  167,  79  Am.  St.  Eep.  955) ;  Peyton 
V.  Peyton,  28  Wash.  278  (68  Pac.  757). 

The  fact  that  §  5157,  Bal.  Oode,  requires  notice  for 
the  same  time  as  required  in  original  actions,  does  not 
establish  the  proceeding  as  an  original  cause,  but  merely 
directs  how  notice  shall  be  given  and  otherwise  indicates 
how  it  shall  be  tried.  Thus,  this  petition  must  be  treated 
as  within  the  original  cause,  and  no  right  of  appeal  on 
the  part  of  the  relator  is  abridged  or  denied. 

Bespondent's  answer  shows  clearly  that  he  intends  to 
proceed  regularly  with  the  hearing  of  the  matter,  and 
there  does  not  appear  to  be  any  cause  for  interference  by 
this  court  at  this  time. 

The  writ  is  denied. 

FuxLEBTON^  C.  J.,  and  Dunbab,  Mount  and  Anders, 
JJ.,  concur. 
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[No.  4284.     Decided  F^ruary  16,  1903.] 

W.  L.  Robinson  et  at.,  Appellants,  v.  iSxEKLiNG  Bbooks^ 
Respondent, 

LIEITS  —  SNFOBGEMENT  —  BAD  FAITH. 

Where  non-lienable  items  are  wilfully  and  intentionally  in- 
serted in  a  claim  of  lien  along  with  lienable  items,  a  court  of 
equity  will  refuse  to  enforce  the  lien  for  any  portion  of  the 
claim. 

SAME  —  DISMISSAL  OF  ACTION. 

Where  the  equitable  Jurisdiction  of  the  court  had  failed  by 
reason  of  the  bad  faith  of  plaintifCs  in  attempting  to  enforce  a 
lien  for  more  than  they  were  entitled  to,  it  was  not  error  for  the 
court  to  disioAss  the  action  and  compel  plaintifCs  to  pursue  their 
remedy  at  law. 

Appeal  from  Superior  Court,  Lincoln  County.  Hon. 
Charles  H.  Neax,  Judge.    Affirmed. 

Martin  &  Grant,  for  appellants. 
Myers  &  Warren^  for  respondent 

The  opinion  of  the  court  was  delivered  by 

MouNT^  J. — This  is  an  action  in  equity  to  foreclose 
a  lien  upon  certain  wheat  belonging  to  respondent.  The 
complaint  is  in  the  usual  form  of  foreclosure.  The  notice 
of  lien  sought  to  be  foreclosed  recites,  in  substance,  that 
appellants  claim  a  lien  for  $110  for  cutting  110  acres 
of  wheat  at  the  agreed  price  of  $1  per  acre.  It  also 
recites  a  breach  of  contract  by  respondent,  on  account  of 
which  breach  appellants  sustained  damages  in  the  sum  of 
$60,  profits  which  appellants  would  have  made  had  the 
contract  been  completed  as  agreed,  and  further  damages 
in  the  sum  of  $60  by  reason  of  appellants  remaining  idle 
for  four  days  on  account  of  said  breach  of  contract,  and 
a  claim  of  lien  for  the  suim  of  $230,  less  $24.50  paid 
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thereon.  The  complaint  prayed  for  the  sum  of  $205.50, 
for  foreclosure  of  the  lien  to  satisfy  the  same,  and  for  the 
further  sum  of  $100  attomey^s  fees,  and  $10  cost  of  pre- 
paring and  filing  the  lien.  When  the  cause  came  on  for 
trial,  respondent  objected  to  the  lien  notice  offered  in  evi- 
dence by  appellants  upon  the  ground  that  the  lien  notice 
was  void  because  lienable  and  nonlienable  items  were 
united  therein.  The  court  sustained  this  objection.  There- 
upon appellants  requested  the  court  to  proceed  irrespec- 
tive of  the  lien,  and  to  permit  appellants  tor  establish  their 
claim  against  the  respondent  for  a  money  judgment. 
Bespondent  objected,  this  objection  was  sustained,  and 
the  cause  dismissed.  From  this  judgment  of  dismissal 
the  plaintiffs  below  prosecute  this  appeal. 

We  think  the  lower  court  was  clearly  right  in  rejecting 
the  lien  notice.  If  the  appellants  had  a  right  to  a  lien 
on  the  grain  in  question,  the  amount -of  the  lien  was  for 
$110,  less  the  payment  of  $24.50,  or  $85.50.  Instead  of 
filing  a  lien  for  that  amount,  they  filed  a  lien  for  $205.50. 
$120  of  which  was  for  items  clearly  not  lisnable  under 
the  statute.  Appellants  never  supposed,  and  do  not  now 
daim,  that  these  items  were  lienable  or  inserted  by  mis- 
take or  inadvertence.  They  were  wilfully  inserted  in  the 
notice  of  lien,  and  a  claim  made  therefor.  It  is  manifest 
from  the  record  that  the  lien  claimants  inflated  their  real 
elainoL  for  $85.50  to  $205.50,  and  sought  to  foreclose  the 
same  for  the  full  amount,  besides  $100  attorney's  fees. 
The  evidences  of  bad  faith  are  so  clear  that  the  whole 
claim  should  fail  Powell  v.  Nolan,  27  Wash.  338  (67 
Pac  712). 

We  do  not  think  the  court  en-ed  in  dismissing  the  action. 
The  cause  was  tried  on  the  equity  side  of  the  court,  and 
was  triable  without  a  jury.  No  jury  had  been  impaneled. 
If  the  action  had  been  brought  under  the  contract  alleged, 
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or  for  damages  for  the  breach  thereof,  the  defendant  wonld 
have  been  entitled  to  a  jury  trial  The  equitable  juris- 
diction having  wholly  failed,  because  there  v^as  no  valid 
lien,  the  right  to  proceed  in  equity  should  also  ceasa  The 
court,  in  its  discretion,  might  properly  have  called  a  jury 
and  tried  the  cause  as  a  law  case ;  but  it  was  not  error, 
under  the  circumstances,  to  dismiss  the  action,  and  leave 
the  plaintiffs  to  pursue  their  remedy  at  law  to  obtain  a 
money  judgment  against  the  defendant. 
The  judgment  is  affirmed. 

FuxLEBTON,   C.   J.,   and  Dukbab  and  Andees,   JJ., 
concur. 


[No.  426{.     Decided  February  18.  1008.] 
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f32  3u  jjj^  J  BuBGEBT,  Appellant,  V.   Pat   Caboline   ei  al.. 

Respondents. 

FAXES  —  PAYMENT  BT  OUABDIAN  —  BIGHT  TO  UEN. 

Where  a  guardian,  in  order  to  protect  lands  belonging  to  her 
wards,  and  owned  by  them  as  tenants  in  common  with  adult  per- 
sons, pays  delinquent  taxes  thereon  from  her  own  funds,  such 
guardian  is  entitled  to  a  lien  against  the  lands  for  the  amount 
so  paid,  even  as  against  the  adult  owners,  since  she  does  not 
occupy  the  position  of  a  mere  volunteer,  but  is  chargeable  with 
the  duty  of  protecting  the  interests  of  her  wards. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallman^  Judge.    Reversed. 

James  Hamilton  Lewis  and  Thom^as  B.  Hardin  {Leroy 
V.  Newcowby  of  counsel),  for  appellant. 

James  McNeny,  for  respondent 
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The  opinion  of  the  court  was  delivered  by 

FuuLEBTON^  C.  J. — The  appellant  seeks  by  this  action 
to  be  reimbursed  for  taxes  paid  by  her  on  certain  lands 
belonging  to  the  respondents.  Demurrers  were  inter- 
posed and  sustained  to  her  complaint,  after  which  she 
elected  to  stand  thereon,  whereupon  judgment  of  dismissal 
and  for  costs  was  entered  against  her.  This  appeal  is  from 
that  judgment 

The  pertinent  facts  upon  which  the  appellant  bases  her 
claims  are  these:  In  1892  her  children,  eight  in  number, 
became  the  owners  as  tenants-in-common,  of  certain  land 
situate  in  the  city  of  Seattle,  in  this  state.  Of  these  chil- 
dren, one  bad  then  reached  the  age  of  majority,  and 
another  reached  that  age  in  the  following  year.  The 
others  were  and  still  are  minors,  and  appellant  between 
the  month  of  February,  1892,  and  the  month  of  April, 
1900,  was  their  duly  appointed,  qualified,  and  acting  guar- 
dian. State,  county,  and  city  taxes  were  annually  levied 
and  assessed  against  the  property  during  the  time  the 
appellant  was  acting  as  such  guardian,  and  on  November 
1,  1899,  amounted,  in  principal,  interest,  penalties,  and 
costs,  to  the  sum  of  $1,360.99.  All  of  these  taxes  were 
then  delinquent,  and  for  a  part  thereof — those  for  the 
year  1896  and  preceding  years— a  judgment  of  forfeiture 
had  been  entered,  and  a  delinquency  certificate  issued 
therefor,  pursuant  to  law,  to  the  county  of  King.  The  land 
was  nonproductive,  and  the  appellant  did  not  have,  as 
guardian,  any  funds  or  means  whereby  she  could  pay  these 
taxes.  This  being  the  condition  on  November  1,  1899,  the 
appellant  requested  the  adult  tenants-in-common  to  pay 
their  portion  of  the  taxes  then  due,  and,  on  their  failure  so 
to  do,  paid  the  entire  tax  out  of  her  own  funds,  redeeming 
the  land  from  the  judgment  of  forfeiture,  and  causing  to 
be  canceled  all  of  the  taxes  assessed  against  the  land  and 
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due  at  that  date.  Subsequent  to  this  payment,  one  of  the 
adult  owners  conveyed  her  interest  in  the  land  to  one 
Huston,  who  in  turn  conveyed  to  the  respondent,  Pat 
Caroline,  each  of  whom,  it  is  alleged,  purchased  with 
knowledge  of  the  circumstances  and  of  the  fact  that  the 
appellant  claimed  a  lien  on  the  land.  Still  later,  the 
appellant  resigned  her  trust  as  guardian,  and  was  suc- 
ceeded by  the  respondent,  Bernard  Pelly.  The  appellant 
sues  the  guardian  by  leave  of  court.  She  seeks  to  have 
the  amount  paid  by  her  as  taxes  declared  a  lien  upon  the 
land  against  which  it  was  assessed,  and  to  have  the  lien 
foreclosed  and  the  land  sold  to  satisfy  the  same.  The 
principal  question  suggested  by  the  record,  therefore,  is, 
has  the  appellant  a  lien  on  the  land  for  the  taxes  paid 
by  her. 

It  is  elementary,  of  course,  that  one  person  cannot  ordi- 
narily make  himself  the  creditor  of  another  by  paying, 
without  request  or  consent,  the  debt  of  that  other;  and, 
applying  this  principle,  it  is  generally  held  that  a  stranger 
to  the  title  to  real  property  cannot  make  himself  the  cred- 
itor of  the  owner  of  the  property  by  voluntarily  paying  the 
taxes  assessed  against  it.  Every  taxpayer,  it  is  said,  has 
the  right,  as  between  himself  and  a  third  person,  to  pay 
his  taxes  in  his  own  time  and  in  his  own  way,  and  to  the 
municipality  to  which  it  is  due,  and  cannot  be  compelled 
to  accept  as  a  creditor  a  stranger  who  voluntarily  makes 
such  payments.  But,  notwithstanding  the  rule  is  thus 
clear  when  applied  to  payments  of  taxes  made  by  a  volun- 
teer, it  is  equally  clear  that  a  person  having  a  valid  sub- 
sisting interest  in  real  property,  or  a  lien  thereon,  may  pay 
the  taxes  assessed  against  tlie  property  whenever  it  becomes 
necessary  to  protect  his  interests  or  lien,  and  can  enforce 
a  lien  on  the  land,  for  the  amount  paid,  against  the  inter- 
ests of  any  person  who  in  justice  ought  to  have  paid  the 
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tax.     In  this  state  the  rule  is  even  broader  than  this.    By 
statute  it  is  declared  that: 

"When  any  tax  on  real  estate  is  paid  by  or  collected 
of  any  occupant  or  tenant,  or  any  other  person,  which,  by 
agreement  or  otherwise,  ought  to  have  been  paid  by  the 
owner,  lessor  or  other  party  in  interest,  such  occupant^ 
tenant  or  other  person  may  recover  by  action  the  amount 
which  such  owner,  lessor  or  party  in  interest  ought  to 
have  paid,  with  interest  thereon  at  the  rate  of  ten  per  cent, 
per  annum,  or  he  may  retain  the  same  from  any  rent  due 
or  accruing  from  him  to  such  owner  or  lessor  for  real 
estate  on  which  such  tax  is  so  paid;  and  the  same  shall, 
until  paid,  constitute  a  lien  upon  such  real  estate."  BaL 
Code,  §  1738. 

In  Farrell  v.  Gudin,  18  Wash.  239  (61  Pac.  372),  we 
held  that  taxes  paid  after  the  foreclosure  of  a  junior  mort- 
gage, but  prior  to  the  expiration  of  the  time  for  redemp- 
tion, although  not  delinquent,  might  be  recovered  as  a  lien 
on  the  land  against  the  rights  of  the  redemptioner  or  a 
prior  mortgagee.  So  in  Fischer  v.  Woodruff,  25  Wash. 
67  (64  Pac.  923,  87  Aim.  St.  Rep.  742),  we  held  that  a 
junior  mortgagee  who  had  paid  taxes  on  the  mortgaged 
property  for  the  purpose  of  protecting  his  mortgage  lien, 
and  without  knowledge  of  the  existence  of  a  prior  mort- 
gage thereon,  was  entitled  to  have  the  sum  paid  declared 
a  lien  superior  to  the  prior  mortgagee.  And  in  Packwood  v. 
Briggs,  26  Wash.  630  {Qh  Pac.  846),  we  held  that  a 
judgment  creditor  who  had  paid  the  taxes  on  his  debtor's 
lands,  under  the  belief  that  his  judgment  was  a  lien 
thereon  and  that  he  was  protecting  his  lien  by  so  doing, 
was  entitled  to  a  lien  for  the  sum  so  paid  as  against  a 
mortgagee  of  the  land.  This  statute  and  these  cases  but 
emphasize  the  fact  that  it  is  the  policy  of  the  law  to 
encourage  the  payment  of  taxes.  The  government,  in 
order  to  exist,  must  not  only  levy  a  tax  at  stated  intervals 
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on  all  the  property  within  its  jurisdiction,  but  must  insist 
that  the  tax  levied  be  paid  within  a  reasonable  time. 
The  law  does  not,  therefore,  inquire  too  nicely  into  the 
interests  or  motives  of  those  who  pay  taxes  lawfully 
assessed  upon  property.  But  it  will,  whenever  the  inter- 
ests of  justice  require  it,  allow  those  who  have  an  interest 
or  a  bona  fide  claim  of  interest  in  the  property  of  another, 
and  who  have  paid  taxes  thereon  which  rightfully  should 
have  been  paid  by  that  other,  a  lien  against  the  land  for 
the  amount  of  the  taxes  paid. 

But  it  is  said  that  the  appellant  does  not  fall  within  the 
rule  of  one  having  an  interest  or  a  bona  fide  claiim  of  inter- 
est ;  that  she  was  at  most  only  guardian  of  some  one  who 
had  an  interest  and  who  might  have  paid  the  taxes,  but 
had  personally  no  such  interest  as  would  authorize  her 
to  pay  them  out  of  her  own  funds.  It  seems  to  us,  how- 
ever, that  she  had  such  an  interest  as  would  bring  her 
within  the  provisions  of  the  rule  above  cited.  As  guar- 
dian, it  was  her  duty  to  protect  the  interests  of  her  wards 
in  every  way  in  her  power.  While  her  duty  did  not  go 
so  far  as  to  require  her  to  pay  from  her  own  funds  the 
taxes  accumulated  upon  her  wards'  property,  yet  she  had 
the  right  to  do  so,  and  to  be  reimbursed  out  of  their  prop- 
erty for  the  amount  so  paid.  Had  she  purchased  the  prop- 
erty with  her  own  funds  at  a  tax  sale,  equity  would  not 
have  permitted  her  to  hold  it  against  the  claim  of  her 
wards.  As  she  could  not  purchase  the  estate  for  her  own 
interest,  justice  requires  that  she  should  not  be  held  a 
volunteer  when  she  purchases  for  her  wards.  But  it  is 
said  further  that,  whatever  view  may  be  taften  of  her 
rights,  when  considered  with  reference  to  her  wards,  she 
was  a  volunteer  so  far  as  the  adult  owners  were  concerned. 
We  do  not  think  so.  The  property  was  assessed  and  the 
tax  levied  as  a  whole,  and  she,  as  the  representative  of  one 
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tenant-in-common,  had  the  right  as  against  the  others  to 
pay  the  whole  tax,  and  can  recoup,  under  the  statute,  a 
just  proportion  of  the  amount  paid  from  each  of  the 
several  owners. 

Concluding,  therefore,  that  the  complaint  states  a  cause 
of  action,  the  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  overrule  the  demurrers  and 
require  the  defendants  to  answer  to  the  merits. 

MoTTNT,  DuNBAE  and  Andebs,  JJ.,  concur. 


[No.  4366.     Decided  February  18,  1903.] 

A.  E.  Wii-soNj  Respondent,  v.  Northebn  Pacific  Rail- 


Stefkens  &  Bunn,  for  appellants. 
A,  H.  Kenyan,  for  respondent. 
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WAY  Company  et  al,.  Appellants.  ^ 

MASTEB  AND  SERVANT  —  NEGLIGENCE  —  FAILURE  TO  WARN   OF  HIDDEN 
DANGERS. 

Injury  to  a  section  hand  as  the  result  of  a  heavy  boulder 
being  thrown  down  by  another  section  hand  getting  out  rock 
from  a  sandy  bluff  above  for  riprap  work  is  chargeable  to 
the  negligence  of  a  fellow  servant  instead  of  the  master,  where 
the  section  foreman  had  ordered  rocks  to  be  thrown  down 
suitable  for  a  certain  class  of  riprap  work,  and  an  inspection  of 
the  side  of  the  bluff  had  shown  the  rocks  to  be  of  apparently 
small  size,  and  the  boulder  causing  the  damage,  although  un- 
suitable by  reason  of  size  and  shape,  had  been  dug  up  where  it 
lay  imbedded  and  half  concealed  in  the  sand  and  then  thrown 
down  without  warning,  the  foreman  having  no  other  or  better 
means  of  knowledge  of  the  dangers  of  the  work  than  the  section 
hand  himself. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Lkandeb  H.  Prather,  Judge.    Reversed. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  for  personal  injuries.  The  plain- 
tiff was  employed  as  a  section  man  by  the  Northern  Pacific 
Railway  Company.  He  was  in  charge  of  defendant  Os- 
trand,  who  was  foreman  of  the  "section  gang."  It  was 
the  duty  of  the  defendant  Ostrand  and  the  men  under 
him  to  keep  a  section  of  the  defendant's  railway  track  in 
repair.  On  the  27th  day  of  February,  1901,  there  was 
danger  of  water  washing  out  a  portion  of  the  railway 
track  at  a  point  west  of  Spokane  along  a  high  sand  hill. 
At  this  point  the  railway  was  graded  along  the  side  of  the 
hill,  the  grade  being  about  thirty  feet  wide.  Above  and 
below  the  grade  the  hill  was  quite  steep,  but  was  open 
and  in  plain  view,  and  was  composed  principally  of  sand, 
with  a  few  small  rocks  scattered  over  the  surface.  The 
defendant  Ostrand,  on  the  day  above  named,  took  the 
plaintiff  and  four  other  men  to  the  point  above  described 
to  keep  the  water  from  the  track.  Two  of  the  men  were 
put  to  work  at  a  point  east  of  the  place  of  the  accident 
hereinafter  described,  and  the  defendant  Ostrand,  with  the 
plaintiff  and  two  other  men,  proceeded  to  the  point  of 
the  accident.  When  they  arrived  there  plaintiff  under- 
took to  dig  a  ditch  between  the  railway  track  and  the  hill 
above,  so  as  to  cause  the  water  to  flow  parallel  with  the 
track.  The  sand  was  loose,  and  washed  into  the  ditch  as 
fast  as  plaintiff  could  shovel  it  out.  He  thereupon  under- 
took to  make  an  embankment  next  to  the  side  of  the  track 
nearest  the  hill  above,  and  placed  flat  stones  against  the 
sides  of  this  embankment  to  keep  the  water  from  washing 
the  sand  away.  Defendant  Ostrand  thereupon  directed 
two  of  the  men  to  go  upon  the  side  of  the  hill  above  the 
plaintiff  and  throw  stones  down  to  him  for  use  in  rip- 
rapping  by  plaintiff.  These  men  thereupon  went  above 
the  plaintiff,   and  began  throwing  stones  down  to  him, 
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gradually  working  their  way  up  the  hill  as  the  near-by 
stones  were  all  picked  up.  These  stones,  weighing  from 
six  to  eight  pounds,  were  thrown  first  on  one  side  of  plain- 
tiff and  then  on  the  other.  Neither  plaintiff  nor  defen- 
dant apprehended  any  danger  therefrom  because  the  stones 
were  small.  'No  warning  was  given  by  the  men  when 
they  were  about  to  throw  a  stone  down.  Finally,  one  of 
the  two  men  on  the  side  of  the  hill  dug  out  of  the  sand  a 
large  stone  weighing  from  sixty  to  one  hundred  pounds, 
and  started  it  down  the  hill.  This  stone  struck  plaintiff, 
and  broke  his  left  leg.  This  action  was  brought  against 
the  defendant  railway  company  and  Ostrand,  the  section 
foreman,  jointly,  for  damages  caused  by  the  stone  striking 
plaintiff  as  above  described.  Upon  a  trial  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  $1,500. 
Defendants  appealed  from  the  judgment  thereon. 

A  number  of  errors  are  alleged,  but  from  the  view  we 
take  of  the  case  it  is  necessary  to  discuss  but  one  of  them. 
The  allegations  of  negligence  in  the  complaint  are  as 
follows : 

"That  on  the  27th  day  of  February,  1901,  the  plain- 
tiff was  in  the  employ  of  said  defendant  corporation,  the 
Northern  Pacific  Railway  Company,  as  a  section  hand, 
and  on  said  27th  day  of  February,  1901,  was  engaged  for 
said  defendant  in  riprapping  a  small  dike  along  the 
road  bed  belonging  to  said  defendant  corporation  at  a  point 
on  said  railroad  in  the  city  of  Spokane,  and  at  the  foot  of 
the  bluff  opposite  Latah  Creek,  in  Ae  said  county  of 
Spokane,  state  of  Washington.  That  plaintiff  was  work- 
ing at  said  riprapping  under  the  immediate  direction  and 
supervision  of  the  yard  foreman  of  said  defendant,  the 
Northern  Pacific  Railway  Company,  viz.,  the  defendant 
August  Ostrand,  who  had  general  supervision  and  con- 
trol over  said  work  and  the  men  employed  thereat,  with 
full  power  to  employ  and  discharge  said  men,  or  any  of 
them,  and  direct  them  in  their  labor  for  the  said  defen- 
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dant  corporation;  and  while  so  engaged  said  yard  fore- 
man ordered  and  directed  other  employees  to  go  upon  the 
side  of  said  bluflF,  and  throw  down  and  roll  down  stones 
to  the  dike,  where  plaintiff  was  engaged  in  riprapping  as 
aforesaid.  And  while  plaintiff  was  so  engaged,  and  while 
the  said  yard  foreman  was  standing  in  front  of  plaintiff 
upon  said  dike,  and  facing  plaintiff  and  the  men  upon 
said  bluff,  and  so  directing  all  of  them,  and  watching  and 
giving  warning  to  the  plaintiff  of  the  rolling  stones  so 
rolled  and  thrown  down  as  aforesaid,  one  of  the  men 
upon  said  bluff  dug  out  and  rolled  down  with  great  velocity 
upon  plaintiff,  from  a  point  high  up  on  said  bluff,  with- 
out the  hearing  and  out  of  the  sight  of  plaintiff,  a  large 
stone ;  and  the  said  yard  foreman,  then  and  there  charged 
with  the  duty  of  warning  plaintiff  of  danger  from  the 
said  rolling  stones,  and  standing  in  full  and  plain  view  of 
same  and  of  plaintiff's  danger,  and  having  knowledge  of 
the  same,  failed  and  refused  to  give  warning  or  to  notify 
plaintiff  of  said  danger,  though  he  had  ample  time  and 
opportunity  to  do  so,  and  although  he  knew  that  the  dan- 
ger was  unobservable  by  the  plaintiff  as  he  was  then 
engaged." 

The  negligence  here  charged  is  that  the  plaintiff  had 
no  knowledge  of  the  danger,  and  that  the  foreman, 
Ostrand,  had  knowledge  of  the  danger,  and  neglected  and 
failed  to  warn  plaintiff  thereof.  The  evidence  of  the 
plaintiff  was  the  only  evidence  in  the  case  upon  this  point, 
and  was  substantially  as  follows : 

"I  had  thrown  up  a  dike  about  four  feet  long,  or  five, 
of  sand;  and  by  the  time  I  perhaps  would  get  one  that 
long  and  a  foot  high,  practically  the  first  of  it  that  I  put 
up  would  have  been  washed  away.  So  I  reached  over  to 
the  bank  or  bluff  and  picked  up  a  few  stones  and  placed 
against  the  sand — small  stones  that  would  weigh  six  or 
seven  pounds,  principally  flat  ones,  and  laid  them  against 
the  sand.  And  the  foreman,  Mr.  Ostrand,  says:  ^That's 
the  thing,'  or  That's  the  stuff,'  and  he  says:  ^Boys,  get 
up  there,  and  throw  down  some  stones.'  I  had  gum  boots 
on,  and  was  alwavs  in  the  water,  and  the  other  two  men 
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went  up  on  the  bluff  a  rod  or  bo,  and  commenced  throw- 
ing down  stones.  They  would  throw  first  to  the  right 
and  then  to  the  left  of  me,  and  I  would  throw  up  six, 
ei^t,  or  ten  shovelfuls  of  sand  as  fast  as  I  could,  and  then 
pick  up  the  stone  and  riprap  the  inside  of  the  dike  to  keep 
it  from  being  washed  away.  Mr.  Ostrand  at  this  time  was 
standing  right  in  front  of  ime.  The  side  of  the  bluff  was 
so  steep  it  was  quite  hard  to  climb;  it  was  as  steep  as 
the  sand  would  remain  in  its  natural  state,  so  that  any- 
thing round  would  come  down  with  considerable  force.  In 
the  meantime  the  men  kept  working  further  and  further 
back  up  the  bluff  after  more  stone.  I  had  my  back  to 
them  most  always.  I  couldn't  work  any  other  way.  And 
I  would  work  quite  rapidly,  and  throw  up  eight  or  ten 
shovels  full  of  sand,  and  then  I  would  pick  up  some  rocks 
that  they  had  thrown  down,  and  I  would  riprap  the  inside 
of  the  dike,  and  then  throw  up  a  foot  or  two  of  dike,  and 
so  on.  I  looked  on  the  hill  to  see  what  they  were  doing — 
what  was  there.  I  could  see  nothing  but  small  rock  that 
was  not  of  much  importance,  and  nothing  to  be  feared, 
and  while  I  was  engaged  with  my  back  to  the  bluff  and  to 
the  men  on  the  bluff  there  was  a  stone  that  would  weigh 
from  sixty  to  one  hundred  pounds  came  down,  and  just  as 
it  came  Mr.  Ostrand  says,  ^Look  out,'  and  I  turned  my 
head,  and  just  as  I  turned  my  head  to  look  it  plunged  into 
the  water,  and  threw  the  sand  and  water  into  my  eyes  and 
all  over  me,  and  I  could  not  see ;  so  I  just  put  my  right 
foot  up  on  top  of  the  dike,  and  just  commenced  to  raise 
my  left  foot,  when  the  rock  caught  me  right  between  the 
dike  and  crushed  my  leg.  Mr.  Ostrand  at  this  time  was 
standing  probably  four  feet  in  front  of  me,  about  a  foot 
or  two  to  the  right  of  me.  The  other  two  men  were  prob- 
ably sixty  yards  from  me  upon  the  bluff.  The  wind  was 
blowing,  and  the  water  was  making  quite  a  noise.  The 
rocks  coming  down  would  make  no  noise.  Mr.  Ostrand 
was  facing  the  men  on  the  bluff,  and  there  was  nothing  to 
obstruct  his  view.  Where  he  stood  it  was  just  a  level  and 
smooth  sand  bar,  the  same  as  where  I  was,  except  this 
dike  was  between  us.  When  I  went  to  work,  I  thought 
there  might  be  some  large  stones,  after  they  commenced  to 


72  WILSON  T.  NOBTHBBN  PAdFTC  RT.  GO. 

Opinkm  of  the  Court. — Moc^t.  J.  [31  Wash. 

throw  them  down^  and  I  looked  up  on  the  bluff  to  see  if 
there  was  anything  there  of  any  size  that  would  be  dan- 
gerous, and  I  could  see  nothing  that  was  large  enou^  to 
do  any  damage;  small  stones  weighing  six,  ei^t  or  ten 
pounds,  some  place  along  there.'' 

Plaintiff  also  testified  that  no  warning  of  any  kind  had 
been  given  while  the  men  were  throwing  down  small 
stones,  because  no  stones  of  any  size  had  come  down,  and 
there  was  no  occasion  for  warning.  The  foregoing  con- 
tains the  substance  of  all  the  evidence  of  the  plaintiff  upon 
the  question  of  negligence.  At  the  close  of  the  plaintiff's 
case  each  of  the  defendants  moved  the  court  to  discharge 
the  jury  and  dismiss  the  case  upon  the  ground  that  there 
was  not  sufficient  evidence  to  make  out  a  prima  facie  case. 
We  think  this  motion  should  have  been  granted.  There 
was  certainly  no  evidence  that  the  defendant  railway  com- 
pany was  negligent,  unless  Ostrand,  the  foreman,  was 
negligent  The  negligence  of  Ostrand  alleged  in  the  com- 
plaint was  that  he  knew  of  the  danger,  and  failed  to 
notify  plaintiff  thereof.  The  evidence  does  not  show  that 
Ostrand  knew  of  the  danger  prior  to  his  cry  of  warning, 
which  was  given  too  late  for  plaintiff  to  escape  the  injury. 
It  does  show  that  Ostrand  was  in  plain  view  of  the  men 
on  the  hill.  It  also  shows  that  there  was  no  apparent 
danger,  and  that  plaintiff  himself  had  the  same  oppor- 
tunities for  seeing  and  knowing  the  danger  and  the  charac- 
ter of  the  rocks  on  the  hill  side  that  Ostrand  had,  and  that 
no  warning  had  been  given,  and  none  was  necessary, 
because  the  size  of  the  rocks  being  rolled  down  was  not 
sufficient  to  make  them  dangerous.  It  is  not  shown  that 
Ostrand  knew  that  there  were  any  large  or  dangerous  rocks 
within  reach  of  the  men  on  the  bluff,  or  that  he  had  ordered 
rocks  of  this  size,  or  this  particular  rock,  thrown  down,  or 
knew,  prior  to  his  warning,  that  it  was  coming.  In  fact, 
plaintiff  testified  that  in  the  prosecution  of  the  work  they 
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had  no  use  for  such  a  rock.  It  was  no  doubt  negligence 
for  the  man  who  started  the  rock  to  roll  it  without  warning 
plaintiff  or  the  foreman,  and  if  he  had  been  ordered  by 
the  foreman,  or  if  the  foreman  knew  that  the  men  were 
about  to  roll  down  this  rock  or  other  rocks  of  a  sufficient 
size  to  be  dangerous,  and  plaintiff  was  not  warned  thereof, 
tlie  master  would  have  been  liable,  under  the  rule 
announced  in  Nelson  v.  WUley  Steamship  &  Navigation 
Co.,  26  Wash.  648  (67  Pac.  237).  But  where  the  evi- 
dence shows  that  the  foreman  himself  did  not  know  of 
the  danger,  and  had  no  reason  to  suspect  danger,  the  neg- 
ligence alleged  was  not  proven. 

But  it  is  said  that  it  was  the  duty  of  the  foreman  to 
watch  the  men  on  the  bluff,  and  warn  plaintiff  of  danger, 
and  that,  if  he  did  not  see  the  danger,  it  was  his  duty  to 
see  it,  and  he  was  negligent  for  that  reason.  Conceding 
that  implied  knowledge  may  be  shown  under  the  allega- 
tions of  negligence  in  the  complaint,  still  we  think  the 
evidence  is  not  sufficient.  If  defendants  are  liable  at  all, 
they  are  liable  because  of  some  neglect  of  duty  owing  from 
defendants  to  plaintiff.  It  was  the  duty  of  the  defendants 
to  furnish  plaintiff  a  reasonably  safe  place  in  which  to 
work.  They  were  not  obliged  to  guaranty  the  safety  of 
the  place,  but  they  were  in  duty  bound  to  make  a  reason- 
able inspection  of  the  place;  and,  if  that  inspection  was 
made,  and  failed  to  disclose  any  danger,  there  could  be  no 
negligence  in  that  respect.  Or,  if  danger  was  to  be  appre- 
hended by  reason  of  the  men  on  the  bluff  rolling  stones 
down,  which  would  endanger  the  life  or  limbs  of  the 
plaintiff,  then  it  was  the  duty  of  the  defendants  to  guard 
the  workmen  who  could  not  guard  themselves.  No  danger 
was  apparent  in  this  case,  because  the  rocks  suitable  for 
the  work  were  not  dangerous  as  they  were  thrown  down. 
The  plaintiff  testified  that  before  he  went  to  work  he  looked 
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to  see  if  there  were  any  rocks  of  any  size  upon  the  bluflF, 
and  he  could  see  nothing  but  small  stones^  not  large  enough 
to  do  any  damage.  He  was  a  man  of  experience,  having 
been  engaged  in  this  work  for  two  years,  and  probably  as 
competent  to  judge  of  danger  as  his  foreman.  His  inspec- 
tion was  the  inspection  of  a  reasonably  careful  man.  The 
foreman,  no  doubt,  also  inspected  the  ground  in  the  samp 
way  for  the  same  purpose,  and  saw  the  same  as  the  plain- 
tiff saw,  and  ca»me  to  the  same  conclusion.  The  evidence 
is  silent  as  to  what  the  foreman  did  in  this  respect,  but 
it  is  fair  to  presume,  in  the  absence  of  evidence  upon  the 
subject,  that  he  made  the  same  inspection,  and  obtained  no 
more  knowledge  than  was  obvious  and  open  }»  plaintiff. 
When  the  danger  is  not  known,  and  not  suspected,  and 
where  there  are  no  circumstances  which  would  cause  a 
reasonably  careful  man  to  investigate  and  ascertain  the 
danger,  the  law  will  not  impute  knowledge  of  danger  where 
the  knowledge  is  not  shown  in  fact.  When  reasonably 
careful  men  conduct  their  business  in  a  reasonably  careful 
manner,  there  is  no  negligence.  The  evidence  in  this  case 
shows  that  Ostrand  had  no  reason  to  believe  that  there 
were  any  dangerous  rocks  on  the  bluff,  and  certainly  there 
was  no  evidence  tending  to  show  that  he  knew,  or  should 
have  known,  that  one  of  the  men  on  the  bluff  would  find  a 
large,  dangerous,  hidden  rock,  unsuitable  for  the  work  in 
hand,  and  roll  it  down  upon  plaintiff  without  orders  and 
without  warning.  If  there  was  in  fact  any  negligence,  it 
was  the  negligence  of  a  fellow  servant,  for  whose  acts  the 
defendants  are  not  liable. 

The  court  below  should  have  sustained  defendants' 
motion.  For  this  reason  the  cause  is  reversed,  and  ordered 
dismissed. 

FuLLEETON^  C.  J.,  and  Dunbae  and  Andees,  JJ.^ 
concur. 
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The    State    of    Washington,    Respondent,    v.    W.    A.  hag  aagl 

81     76' 

Lewis,  Appellant,  *  **i 

JURORS  —  CX)MPETENCY  —  WAIVEB  OF  ORIECTIO:«S. 

Under  Bal.  Code,  §  4736,  which  provides  that  the  verdict  of  a 
jury  shall  not  be  affected  by  reason  of  the  incompetency  of  a 
juror,  unless  the  juror  was  challenged  for  specific  cause  before 
verdict,  a  ground  of  objection  to  a  juror  will  be  deemed  waived 
when  the  specific  point  was  not  urged  as  the  basis  of  a  challenge. 

SAME  —  JUSTICE  OF  PEACE  AS  JUBOB  —  GBOUND  OF  CHALLENGE. 

The  provision  of  Bal.  Code,  §  4736,  that  judicial  officers  shall 
not  be  compelled  to  serve  as  jurors  is  merely  a  privilege  granted 
such  officers,  and  is  not  a  ground  of  challenge  for  cause. 

8AHE. 

The  fact  that  the  prosecuting  attorney  is  the  legal  adviser  of 
justices  of  the  peace,  and  that  a  juror  may  have  had  cases  before 
him  as  justice  in  which  the  prosecuting  attorney  was  engaged  for 
the  state,  would  be  too  remote  to  disqualify  a  justice  of  the  peace 
from  sitting  as  a  juror  in  a  criminal  case,  when  no  special  per- 
sonal relations  are  shown  to  exist  between  the  juror  and  the 
prosecuting  attorney. 

EMBEZZLEMENT  —  CLAIM  OF  LIEN  FOB  ATTOBNET'S  FEES — GOOD  FAITH 
—  QUESTION  FOB  JUBY. 

In  a  prosecution  of  an  attorney  for  the  embezzlement  of  funds 
belonging  to  a  client,  the  court  is  warranted  in  submitting  the 
cause  to  the  jury,  although  there  may  be  a  civil  action  pending 
between  the  attorney  and  his  client  involving  the  right  to  such 
funds  under  a  claim  of  lien,  when  there  is  evidence  tending  to 
show  that  the  claim  of  lien  was  not  asserted  in  good  faith. 

SAME  —  EVIDENCE. 

Under  an  information  charging  the  embezzlement  of  a  specific 
'sum  of  money,  proof  of  the  receipt  and  conversion  of  a  part  of 
the  fund  is  sufficient  to  sustain  a  conviction. 

CBIMINAL  LAW  —  INFOBMATION  —  BILL  OF  PABTICUT.ABS. 

The  denial  of  a  bill  of  particulars  upon  a  prosecution  for 
larceny  by  embezzlement  was  not  error,  when  the  information 
showed  that  the  defendant  received  certain  property  as  an  agent 
for  another,  which  he  fraudulently  converted  to  his  own  use,  and 
set  forth  a  description  of  the  specific  property  converted,  with  the 
time  and  manner  of  its  receipt. 
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SAME  —  PROSECUTION        FOB        EMBEZZLEMENT  —  ELECTION        BETWEEN 
CHARGES. 

In  a  prosecution  for  embezzlement,  a  motion  requiring  the 
state  to  elect  whether  It  relied  upon  the  fiduciary  relation  of 
attorney  and  client,  or  of  principal  and  agent  was  fully  met  by 
the  state's  announcement  that  it  elected  to  rely  upon  the  fidu- 
ciary relation  of  principal  and  agent,  and  not  that  of  attorney 
and  client. 

SAME  —  PLEA  OF  FORMER  ACQUITTAL  —  REPLY  UNNECESSARY. 

A  plea  of  former  acquittal  .does  not  stand  admitted  by  reason 
of  a  failure  to  reply  thereto,  in  the  absence  of  a  statute  requiring 
the  denial  of  such  a  plea. 

SAME  —  ALLEGATIONS  OF  PLEA. 

8emble,  that  under  Bal.  Code,  S  6900,  requiring  a  plea  of  for- 
mer acquittal  to  state  the  date  of  Judgment,  the  absence  of  such 
allegation  would  render  the  plea  bad. 

SAME INSTRUCTIONS. 

In  a  prosecution  for  embezzlement  in  which  the  state  relied 
upon  the  relation  of  agency  instead  of  that  of  attorney  and 
client,  the  use  of  the  descriptive  word  "attorney"  in  the  court's 
charge,  in  referring  to  the  defendant,  would  not  constitute  error, 
where  the  gist  of  the  instruction  dealt  with  the  relation  of 
agency. 

SAME  —  MEtrr  WITNESS  FACE  TO  FACE WAIVER. 

A  defendant's  constitutional  right  to  have  the  witnesses 
against  him  produced  in  court  may  be  waived;  and  an  agreement 
by  a  defendant,  in  order  to  avoid  a  continuance,  that  one  of  the 
state's  absent  witnesses  would  testify  to  certain  facts  would 
constitute  such  waiver. 

SAME EVIDENCE ADMISSIBILITY  OF  ACCOUNT  BOOKS. 

In  the  prosecution  of  an  attorney  for  the  embezzlement  of 
his  client's  money,  the  office  books  of  defendant's  firm,  containing 
accounts  with  their  general  clientage,  including  the  prosecuting 
witness,  were  properly  excluded,  where  they  contained  self-serv- 
ing entries  made  without  the  knowledge  of  the  prosecuting 
witness. 

Appeal  from  Siijwrior  Court,  Si)okane  County. — Hon. 
Frank  TT.  Kidkin,  Judge.    Affinneil. 
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r.  C  Oriffitts  and  W.  8.  Lewis,  for  appellant. 

Horace  Kimball,  Prosecuting  Attorney,  and  Miles 
Poindezter,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Hadlbt^  J. — ^Appellant  was,  by  information,  charged 
with  the  crime  of  larceny.  The  substance  of  the  chai^ 
is  that  on  the  12th  day  of  June,  1900,  the  appellant  was 
the  agent  and  attorney  of  one  Mary  Lambert,  and  was,  by 
virtue  of  being  such  agent  and  attorney,  intrusted  by  the 
clerk  of  the  superior  court  of  Spokane  county  with  the 
Bxaa  of  $225  of  bank  notes,  money  and  currency  of  the 
United  States,  of  the  value  of  $225,  the  same  being  the 
property  of  said  Maiy  Lambert;  that  by  virtue  of  being 
such  agent  and  attorney;  appellant  had  authority  to  receive 
said  money  and  did  so  receive  it  in  the  name  and  on 
account  of  the  said  Mary  Lambert,  and  that  he  thereafter 
unlawfully  converted  the  same  to  his  own  use.  Appellant 
entered  the  pleas  of  not  guilty  and  of  former  acquittal. 
A  trial  was  had  before  a  jury,  resulting  in  a  verdict  of 
guilty.  Motions  for  new  trial  and  in  arrest  of  judgment 
were  denied,  and  judgment  was  entered  upon  the  verdict 
of  the  jury,  whereby  appellant  was  sentenced  to  serve  a 
term  of  eight  years  and  six  months'  imprisonment  in  the 
state  penitentiary.  From  said  judgment  this  appeal  is 
prosecuted. 

It  is  assigned  as  error  that  the  court  denied  appellant's 
challenge  to  the  juror  Salisbury  on  the  ground  that  he  was 
at  the  time  a  judicial  officer  of  the  state  of  Washington, 
namely,  a  justice  of  the  peace.  The  examination  shows 
that  the  juror  is  by  occupation  a  farmer,  but  that  he  was 
then  filling  the  office  of  justice  of  the  peace  in  his  pre- 
cinct Appellant  had  passed  him  for  cause,  and  after 
examining  another,  the  point  was  urged  against  Mr.  Salis- 
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bury  that  as  a  justice  of  the  peace  he  was  subject  to  the 
occasional  advice  of  the  prosecuting  attorney.  It  was  not 
urged  at  the  time  that  the  mere  fact  that  he  was  a  justice 
of  the  peace  would  disqualify  him,  but  it  was  suggested 
that  it  was  a  privilege  which  he  could  claim.  It  is  now 
urged  here  that^  under  §  4786,  Bal.  Code,  the  juror  was 
actually  disqualified  on  the  groimd  that  he  was  a  judicial 
officer.  Even  if  appellant's  contention  as  to  the  force  of 
the  statute  should  prevail,  still,  since  the  specific  point 
was  not  urged  below,  we  think  it  was  waived,  and  the  sec- 
tion cited  expressly  provides  that  the  verdict  of  the  jury 
shall  not  be  affected  unless  the  juror  was  challenged  for 
the  specific  cause  before  the  finding  of  the  verdict.  But, 
in  any  event,  even  if  the  point  had  been  timely  raised  by 
specific  challenge,  we  think  the  statute  will  not  bear  the 
construction  urged  by  appellant.  The  statute  plainly 
makes  it  a  mere  privilege  of  the  persons  therein  specified 
to  claim  exemption  from  jury  service.  The  essential  pro- 
vision is  that  they  "shall  not  be  compelled  to  serve  as 
jurors."  The  mere  fact  that  the  section  directs  county 
commissioners  to  omit  the  names  of  such  persons  from 
jury  lists  prepared  by  them  does  not  work  an  actual  dis- 
qualification of  the  persons  coming  within  the  classifi- 
cations named,  if  they  have  happened  to  be  included  in 
the  list,  and  do  not  claim  the  privilege  of  exemption.  The 
further  ground  of  challenge,  that  the  prosecuting  attorney 
is  the  legal  adviser  of  county  officers,  including  justices  of 
the  peace,  and  that  the  juror  may  also  have  had  cases  before 
him  as  justice  of  the  peace  in  which  the  prosecuting  attor- 
ney happened  to  be  engaged  for  the  state,  is  too  remote  in 
itself  to  disqualify  the  juror.  Unless  the  examination 
disclosed  such  special  and  peculiar  personal  relations  as 
would  seem  to  make  it  imprudent  for  him  to  act,  it  should 
not  be  held  as  ground  of  challenge  for  cause.     No  such 
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relations  are  shown  in  this  record,  and  we  think  the  chal- 
lenge for  cause  was  in  all  particulars  properly  denied. 

It  is  assigned  that  the  court  erred  in  denying  appel- 
lant's motion  to  require  the  state  to  furnish  a  bill  of  par- 
ticulars, and  also  to  elect  whether  it  relied  upon  the  fidu- 
ciary relation  of  attorney  and  client,  or  that  of  principal 
and  agent,  since  it  was  alleged  in  the  information  that 
appellant  was  both  the  attorney  and  agent  of  the  said 
Mary  Lambert.  The  motion  for  bill  of  particulars  was 
denied,  and,  in  response  to  appellant's  motion,  the  state 
announced  that  it  elected  to  rely  upon  the  fiduciary  rela- 
tion of  principal  and  agent,  and  not  that  of  attorney  and 
client  We  think  the  election  which  was  made  by  the 
state  fully  met  the  requirements  of  appellant's  motion  to 
require  an  election.  And  as  to  the  motion  for  a  bill  of 
particulars,  we  think  the  information  sufiiciently  advised 
appellant  of  the  material  facts,  within  the  holding  of 
this  court  in  State  v.  Turner,  10  Wash.  94  (38  Pac.  864). 
The  essential  elements  of  the  information,  as  summarized 
in  the  above  case,  are  that  the  accused  shall  be  shown  to  be 
a  person  or  an  agent,  and  if  an  agent,  he  shall  have 
received  the  property  of  his  principal  by  virtue  of  the 
agency,  and  that  he  fraudulently  and  feloniously  con- 
verted it  to  his  own  use.  All  this  appears  in  the  informa- 
tion in  the  case  at  bar.  The  specific  property  received 
and  converted  is  described  and  the  time  and  manner  of  its 
receipt  are  also  described.  It  does  not  appear  that  more 
specific  information  could  have  been  furnished  by  a  bill 
of  particulars,  and  it  was,  therefore,  not  error  to  deny  it. 

It  is  assigned  that  the  court  erred  in  submitting  this 
cause  to  the  jury,  inasmuch  as  it  appeared  from  the  evi- 
dence that  a  civil  action  is  pending  between  the  appellant 
and  the  prosecuting  witness,  involving  a  dispute  over  the 
appellant's  right  to  possession  of  the  same  property,  the 
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alleged  oonversion  of  which  constitutes  the  basis  of  this 
prosecution.  It  is  contended  by  appellant  that  a  deter- 
mination of  the  legal  rights  of  the  respective  parties  in  the 
civil  suit  concerning  the  funds  in  controversy  must  be  had 
before  the  appellant  can  be  prosecuted  for  the  embezzle- 
ment thereof.  -  Appellant's  position  is  that  there  is  no 
provision  in  the  law  of  criminal  procedure  which  warrants 
a  plea  in  abatement  of  a  criminal  action  because  of  the 
pendency  of  a  prior  civil  action  involving  the  same  subject 
matter^  and  that  for  the  above  reason  appellant  was  rele- 
gated to  proof  of  the  fact  under  the  general  issue.  Evi- 
dence was  accordingly  introduced  with  the  view  of  estab- 
lishing the  fact  that  a  bona  fide  controversy  exists  in  rela- 
tion to  these  funds,  which  is  now  in  process  of  litigation^ 
and  which  is  yet  undetermined.  The  evidence  bearing 
upon  the  point  urged  here  by  appellant  shows  substantially 
that  the  prosecuting  witness,  Mary  Lambert,  some  years 
ago  recovered  a  judgment  in  the  superiot  court  of  Spo- 
kane county  against  Carrie  N.  Gillette.  The  attorneys 
who  procured  the  judgment  not  having  succeeded  in  col- 
lecting the  same,  she  employed  appellant  as  an  attorney 
for  an  agreed  fee  of  $10  to  examine  the  records,  and  inves- 
tigate the  probability  of  collecting  the  debt.  The  $10  fee 
was  paid,  and,  after  investigation,  a  written  agreement 
was  entered  into  between  Mrs.  Lambert  and  appellant 
whereby  appellant  undertook  the  enforcement  of  the  judg- 
ment for  an  agreed  fee  of  one-half  of  all  that  should  be 
recovered  thereon,  she  agreeing  to  pay  the  necessary  costs 
attending  the  enforcement  of  the  judgment.  In  pursu- 
ance of  said  agreement  execution  was  issued,  and  real 
estate  was  sold  thereunder  in  satisfaction  of  the  judg- 
ment. The  interest  of  appellant  was  transferred  to  W.  S. 
I^wis,  then  a  law  student  in  appellant's  office,  and  later 
his  law  partner  in  a  firm  known  as  "Lewis  &  Lewis.''" 
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The  sheriff's  conveyance  was  made  to  Mary  Lambert  and 
W.  S.  Lewis  jeintly.  Later  it  was  discovered  that  pending 
the  enforcement  of  the  judgment  the  judgment  debtor  had 
conveyed  a  portion  of  the  real  estate;  that  an  attempted 
satisfaction  of  the  judgment  had  been  made^  and  that  the 
purchaser  had  commenced  the  erection  of  valuable  im- 
provements upon  a  portion  of  the  land  so  sold.  Thereafter 
an  action  was  instituted  by  the  firm  of  Lewis  &  Lewis  to 
set  aside  the  purported  release,  to  quiet  title  and  for  pos- 
session of  the  lot  under  the  sheriff's  deed.  Appellant  con- 
tends that  a  new  agreement  was  then  made,  by  which 
Mrs.  Lambert  was  to  pay  one^half  and  W.  S.  Lewis  the 
other  half  of  the  reasonable  attorney's  fees  and  necessary 
costs  and  disbursements  of  this  new  litigation,  and  that 
the  former  written  agreement  related  only  to  the  issu- 
ance of  execution  and  the  sale  of  the  property  under  the 
judgment  previously  obtained  by  other  attorneys  as  afore- 
said. The  prosecuting  witness  contends  that  it  was  under- 
stood that  the  written  agreement  comprehended  all  the 
necessary  legal  services  to  effect  a  final  recovery  under 
the  judgment,  and  that  the  suit  to  quiet  title  was  a  part  of 
that  service.  The  evidence  shows  that  Mrs.  Lambert  did 
pay  one-half  of  at  least  a  portion  of  the  costs  and  dis- 
bursements, but  appellant  contends  that  she  did  not  pay  as 
much  as  was  paid  out  for  her  by  Lewis  &  Lewis  by  $64.15. 
The  litigation  included  the  costs  of  an  appeal  to  this 
court.  During  this  time  Mrs.  Lambert  and  one  Mrs. 
Muerling  were  conducting  a  lodging  house  as  co-partners. 
Dissension  arose  between  the  partners,  and  Mrs.  Muerling 
commenced  an  action  to  dissolve  the  partnership,  and  for 
the  appointment  of  a  receiver  of  the  finm  business  and 
property.  The  firm  of  Lewis  &  Lewis  were  employed  by 
Mrs.  Lambert  to  defend  that  action.  During  the  progress 
of  that  litigation,  on  stipulation  of  the  parties,  the  part- 
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nership  property  was  sold  for  $950,  and  the  proceeds 
deposited  in  the  office  of  the  clerk  of  the  superior  court  to 
await  final  adjudication  of  the  case.  On  such  final  adjudi- 
cation Mrs.  Lambert  was  awarded  $325  of  this  fund.  It 
was  agreed  by  successive  stipulations  between  the  respec- 
tive counsel  in  the  case  that  these  funds  should  be  with- 
drawn from  the  clerk's  office.  Appellant  drew  $100  of 
Mrs.  Lambert's  share  on  October  16,  1899,  and  on  June 
12, 1900,  he  drew  the  remaining  $225.  The  charge  in  this 
case  is  based  upon  the  alleged  embezzlement  of  the  last- 
named  amount.  It  is  appellant's  contention  that  his  law 
firm  had  a  claim  of  lien  upon  said  fund  for  services  as 
attorneys  in  the  case  of  M^erling  v.  Lambert  above  men- 
tioned, and  also  for  services  rendered  and  for  money 
expended  in  the  litigation  to  quiet  title  heretofore  men- 
tioned; that  prior  to  the  institution  of  this  prosecution 
a  suit  was  begun  to  establish  and  enforce  such  lien,  and 
that  pending  the  determination  of  that  oontroversy  fliis 
criminal  prosecution  cannot  be  waged.  It  was  ike  view 
of  the  trial  court  that,  while  appellant  is  entitled  to  a'li^i 
upon  the  funds  in  his  hands  for  attorney's  fees  for  services 
rendered,  yet  it  was  for  the  jury  in  this  case  to  determine 
under  the  evidence  whether  the  appellant  had  fraudulently 
converted  to  his  own  use  funds  which  he  did  not  in  good 
faith  claim  as  attorney's  fees.  Upon  that  subject  the  court 
instructed  the  jury  as  follows: 

'If  the  defendant  W.  A.  Lewis  in  good  faith  claimed 
a  lien  upon  the  moneys  of  Mary  Lambert  in  his  hands  for 
a  general  balance  due  him,  or  the  firm  of  which  he  was  a 
member,  as  attorneys'  fees  for  services  performed  by 
the  said  W.  A.  Lewis  or  the  firm  of  which  he  was  a  mem- 
ber for  the  said  Mary  Lambert^  the  mere  fact  that  the 
defendant  retained  the  whole  of  said  money  in  his  pos- 
session and  failed  or  refused  to  turn  the  same  over  to  the 
said  Mary  Lambert  until  the  amount  of  said  claim  for 
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attorneys'  fees  should  be  adjusted  and  paid  would  not  of 
itself  constitute  an  offense  under  the  law,  but  you  must 
further  find  from  the  testimony  that  the  defendant  fraud- 
ulently converted  to  his  own  use  moneys  belonging  to  the 
prosecuting  witness  Mary  Lambert,  which  he  did  not  in 
good  faith  claim  as  attorneys'  fees." 

A  claim  of  lien,  not  made  in  good  faith,  cannot  be  a 
good  defense.  A  claim  of  lien  confers  no  right  to  convert 
the  funds  to  one's  own  use,  but  merely  a  right  to  hold 
them  until  the  claim  is  settled;  and  it  would  be  possible 
for  one  to  assert  a  claim  of  lien  not  in  good  faith,  in  order 
that  he  might  retain  possession  of  the  funds,  and  tlius 
avoid  any  immediate  disclosure  of  an  actual  conversion 
thereof.  It  is  undisputed  that  appellant  withdrew  the 
the  last  of  these  funds  from  the  clerk's  office  on  the  12tli 
day  of  June,  1900.  The  complaint  in  the  action  to  enforce 
the  alleged  lien  was  verified  May  28,  1901,  nearly  one  year 
after  the  balance  of  the  funds  came  into  appellant's  pos- 
session. The  testimony  of  the  prosecuting  witness  is  that 
she  did  not  know  of  the  withdrawal  of  the  money  by  appel- 
lant at  the  time,  and  that  appellant  repeatedly  told  her 
the  money  lOiust  remain  in  the  clerk's  office  until  the  deter^ 
mination  of  her  motion  for  new  trial,  and  pending  her 
appeal  if  she  should  appeal  to  this  court ;  that  she  learned 
that  Mrs.  Muerling  had  received  her  money,  and,  upon 
asking  appellant  why  she  could  not  also  receive  hers,  he 
replied  that,  if  Mrs.  Muerling  had  withdrawn  her  money, 
she  must  have  given  a  bond,  but  that  Mrs.  Lambert  could 
not  withdraw  hers  without  dropping  all  further  proceed- 
ings in  the  case;  that  similar  statements  were  repeated, 
and  that  in  January,  1901,  she  told  appellant  she  would 
go  to  the  clerk's  office  and  inquire  about  getting  the  money 
herself ;  that  thereupon  appellant  replied,  "If  you  dare  to 
do  that,  Mrs.  Lambert,  I  will  fine  you  for  contempt  of 
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court'^ ;  that  forthwith,  after  said  conversation,  she  went 
to  the  clerk's  office  herself,  and  then  discovered  that  appel- 
lant had  long  been  in  possession  of  all  her  funds,  the  last 
having  been  withdrawn  more  than  six  months  prior  to  that 
time.  Some  months  after  that,  the  suit  to  enforce  the 
alleged  lien  was  begun.  Appellant,  it  is  true,  testified  that 
Mrs.  Lambert  was  advised  of  the  withdrawal  of  the  money. 
Mrs.  L&mbert  testifies  that  she  had  paid  appellant  and  his 
law  firm  in  full  for  all  services  in  the  Muerling  case  under 
an  express  agreement  as  to  the  amount  when  the  last  pay- 
ment was  made,  and  that  she  owed  nothing  for  services  in 
the  Gillette  litigation,  because  of  the  written  agreement 
whereby  appellant  was  to  perform  the  necessary  attorney's 
services  for  one-half  of  what  should  be  recovered  upon  the 
judgment.  Under  all  these  circumstances  we  think  it 
became  as  properly  the  province  of  the  jury  in  this  case 
to  determine  whether  the  claim  of  lien  was  asserted  in 
good  faith,  as  if  no  civil  suit  concerning  the  same  had 
been  instituted.  The  evidence  upon  the  subject  was  all 
before  the  jury,  and  the  question  of  good  faith  was  squarely 
submitted  to  them.  In  State  v.  Maines,  26  Wash.  160  (66 
Pac.  431)  an  agent  was  to  receive  as  commissions  a  cer- 
tain percentage  on  the  amount  of  sales  made.  This  court 
held  that  all  the  ononey  belonged  to  the  principal  until 
there  was  an  accounting,  and  by  consent  of  the  principal 
the  agent  was  permitted  to  retain  a  given  amount.  It  was 
urged  in  that  case  that,  because  of  his  right  to  commis- 
sions, the  agent  became  a  joint  owner  with  his  principal 
of  the  funds  in  his  hands,  and  that  embezzlement  could 
not  be  predicated  upon  a  holding  of  joint  funds.  We  held 
against  the  contention  that  it  was  a  joint  ownership,  and 
followed  what  we  recognized  as  strong  authorities,  which 
are  cited  in  the  opinion.  There  was  no  dispute  as  to  the 
agent's  right  to  commissions,  but  his  failure  to  account  to 
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his  principal  at  the  time  required  by  his  contract  with  him 
was  submitted  to  the  jury  as  a  fact  from  which  they  were 
to  determine  the  question  of  good  faith,  and  whether  there 
was  an  actual  conversion  or  not.  In  the  case  at  bar  there  is 
no  claim  of  joint  owneri^ip.  The  funds  are  conceded  to 
belong  to  the  prosecuting  witness,  but  appellant  claims  a 
right  of  lien  against  them.  In  the  Maines  Case  the  agent's 
right  to  a  portion  of  the  funds  on  an  accounting  was  not 
disputed,  and  yet  the  jury  found  that  the  funds  were  not 
retained  in  good  faith  and  that  there  was  a  conversion. 
In  this  case  appellant's  right  to  any  portion  of  the  funds 
upon  an  accounting  is  disputed,  and  we  think  the  ques- 
tion of  conversion,  under  the  evidence,  was  as  properly  for 
the  jury  as  it  was  in  the  Maines  Case,  While  appellant 
asserted  a  right  of  lien,  yet  it  was  for  the  jury  to  say 
whether  it  was  asserted  in  good  faith  or  not.  It  may  be 
remarked  here  that  at  the  tinne  of  the  commencement  of 
the  civil  action  to  enforce  a  lien  appellant  deposited  in 
court  the  sum  of  $125  as  the  sum  which  he  claimed  was 
due  to  Mrs.  Lambert  in  excess  of  all  claims  for  lien.  He 
had  received  in  all  $325,  and  claimed  a  lien  for  $200. 
Thus  the  $126  which  he  admits  was  due  to  Mrs.  Lambert 
he  held  for  about  one  year  after  it  came  into  his  posses- 
sion. This  circumstance,  taken  together  with  the  testimony 
on  behalf  of  the  state  that  no  sum  whatever  was  due  him 
as  attorney's  fees,  we  think  left  it  peculiarly  for  the  jury 
to  determine  whether  there  was  an  actual  conversion  of 
the  funds  by  appellant  at  the  time  alleged  in  the  infor- 
mation, towit,  June  12,  1900. 

Error  is  assigned  upon  the  ground  that  the  state  did  not 

traverse  appellant's  plea  of  former  acquittal,  and  it  is  urged 
that  the  plea  therefore  stands  confessed.  It  has  been  held 
that,  when  the  plea  of  fonrner  acquittal  is  not  bad  upon  its 
face,   it  can  be  avoided  only  by  replication.     State  v. 
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Clenny,  1  Head  (Tenn.)  271;  Murphy  v.  State,  26  Neb. 
807  (41  N.  W.  792).  Again,  it  is  held  that  a  replication 
is  implied.  State  v,  Swepson,  81  N.  0.  671 ;  Vowells  v. 
Commonwealth,  83  Ky.  193.  In  State  v.  Howe,  27  Ore. 
138  (44  Pac.  672),  it  was  held  that  when  diere  is  no  statute 
requiring  a  reply  to  a  plea  of  former  acquittal,  no  reply  ia 
required.  We  think  the  above  rule  the  correct  one  in  this 
state,  since  our  criminal  procedure  is  governed  by  statute. 
Provision  is  made  by  statute  for  the  plea  of  former  acquit- 
tal, but  no  provision  is  made  for  a  reply  thereto.  The 
state  contends  that  the  plea  in  the  case  at  bar  is,  upon  its 
face,  insufficient,  for  the  reason  that  it  does  not  specify 
any  date  of  the  judgment  under  which  former  acquittal 
is  claimed.  Section  6900,  Bal.  Code,  seems  to  make  it  a 
requirement  of  such  a  plea  that  it  shall  state  sudi  a  date, 
and  it  has  been  held  in  California  that  under  a  statute 
requiring  a  statement  of  the  time  of  the  former  judgment 
in  a  plea  of  former  acquittal  the  absence  of  the  statutory 
requirements  rendered  the  plea  bad,  and  that  it  was  not 
necessary  for  the  jury  to  find  on  that  subject.  People  v. 
O'Leary,  77  Cal.  30  (18  Pac.  856). 

The  only  record  evidence  upon  this  subject  shows  a  mere 
dismissal  by  the  prosecuting  attorney  of  another  charge 
against  appellant,  which  appellant  claims  was  for  the  same 
oflFense  covered  by  the  information  in  the  case  at  bar.  The 
state  insists  that  the  offense  charged  in  the  first  informa- 
tion is  not  the  same  as  that  charged  here.  But,  even  con- 
ceding that  it  may  be  the  same^  the  order  of  dismissal 
was  not  a  bar  to  another  prosecution  for  the  same  offense, 
since  the  offense  charged  is  a  felony.  Section  6916,  Bal. 
Code.  Even  if  the  pleadings  had  properly  presented  the 
issue  of  former  acquittal,  there  was,  as  we  have  seen,  no 
competent  evidence  to  support  it,  and  therefore  nothing  to 
submit  to  the  jury  upon  that  subject. 
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Error  is  assigned  that  the  court,  in  effect,  instructed  the 
jnry  that  evidence  of  the  receipt  and  conversion  of  a  part 
of  the  fund  described  in  the  information  will  satisfy  the  ' 
requirements  of  the  information.  It  is  urged  that,  since 
the  charge  describes  an  integral  sum,  viz,.  '%e  sum  of 
two  hundred  and  twenty-five  dollars  of  bank  notes,  money, 
and  currency  of  the  United  States,"  the  proof  must  strictly 
show  the  conversion  of  that  sum. 

'^The  prosecution  is  not  held  to  strict  proof  as  to  the 
number,  quantity,  or  value  of  the  articles,  whether  the 
indictment  charges  the  embezzlement  of  money  or  of  other 
property."     7  Enc.  PI.  &  Pr.,  454. 

The  cases  cited  in  support  of  the  above  text  hold  that 
proof  of  either  a  smaller  or  larger  amount  than  that  speci- 
fied in  the  charge  will  sustain  a  conviction.  The  court. 
dierefore,  did  not  err  in  the  particular  named. 

It  is  assigned  that  the  court  erred  in  its  instruction 
wherein  the  word  "attorney"  was  used  in  describing  appel- 
lant, it  being  contended  that  the  state  had  elected  to  rely 
upon  the  relation  of  agency,  and  not  upon  that  of  attorney 
and  client  While  the  word  may  have  been  used  as  descrip- 
tive of  appellant,  yet  the  gist  of  the  instruction  was  that, 
if  they  found  that  W.  A.  Lewis  received  the  money,  and 
was  intrusted  therewith  on  account  of  Mrs.  Lambert,  he 
tiiereby  became  the  agent  of  the  owner.  W.  A.  Lewis  was 
a  person,  and,  as  such,  if  he  was  intrusted  with  money  on 
account  of  the  prosecuting  witness,  he  thereby  became  her 
agent.    There  was  no  material  error  in  the  instruction. 

Error  in  the  court^s  instructions  on  the  subject  of  attor- 
ney's liens  is  assigned.  The  instructions  come  within  the 
views  of  the  court  heretofore  expressed  in  the  discussion 
of  the  subject  of  good  faith  in  the  assertion  of  the  lien. 
We  will,  therefore,  not  pursue  that  discussion  further. 
Further  error  is  alleged  upon  the  refusal  of  the  court  to 
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give  certain  requested  instructions  upon  that  branch  of 
the  case,  but  we  think  the  law  of  the  subject  was  covered  by 
the  instructions  given,  and  that  no  error  was  committed  in 
the  refusal  to  give  those  requested. 

It  is  urged  as  error  that  the  agreed  testimony  of  James 
A.  Drain  was  admitted.  An  affidavit  for  continuance  on 
behalf  of  the  state  was  presented  before  the  beginning  of 
the  trial,  showing  the  absence  of  said  witness  from  the 
state,  and  also  showing  what  would  be  his  testimony  if 
present.  It  was  agreed  by  the  defendant  that,  subject  to 
objections  for  immateriality  and  incompetency,  the  affidavit 
might  be  considered  as  testimony  actually  given  by  the 
witness  at  the  trial.  The  testimony  was  material,  since 
it  related  to  the  payment  of  the  money  by  the  witness,  as 
clerk,  to  appellant  We  therefore  think  it  was  not  error 
to  admit  it.  A  defendant  may  wrfive  his  constitutional 
right  to  have  the  witnesses  produced  against  him.  Whar- 
ton, Criminal  Pleading  &  Practice  (9th  ed.),  §595; 
State  V.  Wagner,  78  Mo.  644  (47  Am.  Rep.  131) ;  Hatir 
cock  V.  StatCy  14  Tex.  App.  392.  Appellant  waived  that 
right  in  this  case  by  his  ante-trial  agreement.  The  testi- 
mony as  to  the  fact  of  payment  by  the  witness  to  appel- 
lant is  not,  however,  disputed.  The  only  additional  ele- 
ment in  the  testimony  is  that  he  paid  appellant  ''bank 
notes,  money,  and  currency  of  the  United  States,"  and  the 
time  of  the  payment  is  also  stated.  Thus  the  testimony 
described  the  property,  was  all  material  under  the  issues, 
and  was  properly  admitted  under  the  appellant's  waiver. 

It  is  urged  as  error  that  the  court  refused  admission  in 
evidence  of  some  large,  leather-bound  books  or  journals 
which  appear  to  have  been  the  office  books  of  the  appellant 
and  his  firm,  containing  accounts  with  their  general  clien- 
tage. Portions  of  the  books  were  also  specially  o£Pered, 
containing  accounts  with  Mrs.  Lambert.     We  think  these 
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were  all  properly  excluded.  They  contained  merely  the 
entries  of  appellant  and  his  law  firm,  made  without  knowl- 
edge of  the  prosecuting  witness,  and  amounted  to  no  imore 
than  unsworn  statements,  which  were  objectionable  on  the 
ground  of  being  self-serving  in  their  nature. 

Error  upon  the  personal  conduct  of  both  the  court  and 
the  prosecuting  attorney  during  the  progress  of  the  trial  is 
assigned;  but  we  do  not  find  in  the  record  anything  of 
that  nature  which  we  believe  amoimted  to  reversible  error, 
or  which  calls  for  our  criticism  here. 

The  principal  errors  have  been  discussed.  Many  ques- 
tions involved  in  other  errors  assigned  have  been  more  or 
less  discussed  in  this  opinion,  and  we  do  not  believe  any 
good  purpose  will  be  served  by  a  further  discussion  of  the 
matters  urged. 

It  is  insisted  that  an  excessive  sentence  was  imposed  by 
the  trial  court,  and  that  it  erred  in  that  behalf.  The  sen- 
tence is,  however,  for  a  period  within  the  limitation  of 
the  statute,  and  we  shall  not  disturb  the  judgment  on  that 
ground  from  anything  that  appears  in  the  record. 

The  judgment  is  affirmed. 

Fui-LEBTON,  C.  J.,  and  Mount^  Dunbab  and  Andebs^ 
JJ.,  concur. 


(No.  4409.     Decided  February  18.  1903.] 

The  State  of  Washington^  Respondent,  v.  Geoboe  Bai- 
ley, Appellant. 

BAPE  —  StJFFICIENCT  OF  EVIDENCE. 

A  verdict  of  guilty  in  a  prosecution  for  rape  will  not  be  dis- 
turbed, although  the  testimony  of  the  prosecuting  witness  may 
have  been  contradictory  in  some  particulars,  where  it  appears 
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that  she  was  a  child  of  twelve  years  of  age,  apparently  confused 
and  embarrassed  by  her  position  as  witness  and  by  the  nature  of 
the  examinatioUp  and  where  her  statements  as  to  the  commis- 
sion of  the  crime  are  supported  by  corroborative  testimony. 

SAME  —  IMPOTENCT. 

Where  the  only  evidence  as  to  the  impotency  of  a  defendant 
charged  with  rape  is  his  own  testimony,  a  verdict  of  guilty  will 
not  be  disturbed,  when  there  is  evidence  tending  to  establish  the 
material  facts  showing  guilt. 

SAME  —  EXCLUSION  OF  TESTIMONY. 

Testimony  of  a  witness  as  to  statements  made  to  him  by  a 
defendant  charged  with  rape  concerning  the  latter's  impotency 
was  properly  excluded,  where  the  question  was  general  and  in- 
definite as  to  time. 

WITNESSES  —  CAPACITY  OF  CHILD  TO  TESTIFY  —  DISCRETION  OF  COTTBT. 

The  capacity  of  a  witness  of  tender  years  to  understand  the 
nature  of  an  oath  is  a  question  for  the  discretion  of  the  trial 
Judge,  and  will  be  disturbed  on  appeal  only  in  cases  where  the 
record  shows  manifest  abuse  of  discretion. 

SAME  —  CBOSS-EXAMINATION. 

Where  a  witness  had  not  been  examined  in  chief  as  to  com- 
plaints made  by  the  prosecutrix  at  police  headquarters  as  to 
pains  or  injuries  sustained  by  her  as  the  result  of  an  alleged 
rape,  cross-examination  on  the  subject  was  not  proper. 

TRIAL  —  MISCONDUCT  OF  PB08ECUTINO  ATTORNEY. 

Misconduct  of  counsel  cannot  be  urged  on  appeal,  unless  the 
trial  court  was  asked  to  correct  it,  and  to  properly  instruct  the 
Jury  concerning  same,  followed  by  exception  in  case  of  the  court's 
refusal. 

SAME  —  INSTRUCTIONS  —  CHARGE  AS  TO  LESSER  OFFENSES. 

Where  there  is  no  evidence  tending  to  support  lesser  offenses 
than  that  charged  in  the  information,  it  is  not  error  for  the  court 
to  fail  to  instruct  the  Jury  that  they  may  return  a  verdict  of 
guilty  of  the  lesser  offenses. 

Appeal  from  Superior  Court,  King  County. — Hon.  Ar- 
THUK  E.  Griffin^  Judge.    Affirmed. 

Robert  Welch  (James  Hamilton  Lewis  and  AUz  8. 
Jeffs,  of  counsel),  for  appellant. 
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Walter  8.  Fulton,  Prosecuting  Attorney,  and  Vince  H. 
Faben,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Hadl£y^  J. — Appellant  was  tried  for  the  crime  of  rape, 
and  a  verdict  of  guilty  was  returned  by  the  jury.  A  motion 
for  new  trial  was  denied,  and  judgment  rendered  ujpon  the 
verdict,  knposing  a  sentence  of  twelve  years'  imprisonment 
in  the  penitentiary.  From  said  judgment  this  appeal  is 
prosecuted. 

It  is  first  assigned  as  error  that  the  verdict  is  unsup 
ported  by  the  testimony.  It  is  urged  that  the  testimony 
of  the  prosecuting  witness  is  contradictory  to  the  extent 
of  being  self-destructive.  While  her  testimony  may  have 
seemed  contradictory  in  some  particulars,,  yet  we  think 
upon  the  whole  record  it  is  reasonable  to  conclude  that  the 
apparent  inaccuracies  were  due  to  a  misunderstanding 
upon  her  part  as  to  portions  of  her  examination.  She  was 
but  a  child  of  twelve  years  of  age,  and  we  think  it  reason- 
ably  appears  from  the  record  that  she  may  have  been* 
embarrassed  to  the  extent  of  showing  some  apparent  con* 
fusion.  Other  corroborative  testimony  is  such,  however, 
that  we  think  her  testimony  can  by  no  means  be  said  to  be 
self-destructive.  The  appellant  is  a  man  of  mature  years, 
and  was  fifty  years  of  age  at  the  tkne  of  the  alleged  crime. 
The  evidence  shows,  without  contradiction,  that  the  two 
were  together  in  appellant's  sleeping  room  at  night ;  that 
both  were  disrobed,  and  had  been  together  occupying  the 
appellant's  bed.  The  officers  found  them  both  in  a  dis* 
robed  condition  when  they  entered  the  room,  and  appel- 
lant himself  admits  that  they  had  been  occupying  the  bed 
together.  The  child  testified,  and  in  this  she  is  corrobo- 
rated by  the  woman  who  kept  the  place,  that  she  went  to 
appellant's  lodging  house  in  search  of  her  sister,  who,  it 
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appears,  had  been  lodging  there  for  a  time.  Appellant 
knew  her  sister,  and  the  child  met  him  in  the  hall,  and  they 
talked  about  the  sister.  While  waiting  for  the  sister,  she 
entered  appellant's  room.  She  remarked  that  she  was  hun- 
gry, and  appellant  went  out  and  procured  some  food,  which 
he  brought  to  the  room,  and  which  she  ate  there.  Soon 
after  this,  appellant  left  the  room  for  a  short  time,  and 
during  his  absence  the  child  testifies  that  she  felt  ill  and 
"threw  up"  what  she  had  eaten.  Upon  appellant's  return 
she  told  him  of  her  illness,  and  he  then  gave  her  a  glass  of 
beer,  a  small  portion  of  which  she  drank.  There  is  no 
dispute  as  to  the  above-stated  facts.  The  child  further  tes- 
tified that  soon  after  appellant's  return  to  the  room  he 
locked  the  door,  disrobed  himself,  and  forcibly  disrobed 
her,  keeping  his  hand  over  her  imouth  meanwhile,  and 
thereafter  forcibly  accomplished  his  purpose,  which  she 
plainly  describes  in  her  testimony.  Appellant  denies  all 
this.  He  admits,  however,  that  they  were  occupying  the 
bed  together  when  the  officers  rapped  upon  the  room  door, 
but  denies  any  assault  upon  the  child's  person.  While 
parts  of  the  child's  testimony  may  have  seemed  contradic- 
tory upon  the  subject  of  the  accomplishment  of  the  actual 
assault,  yet  her  positive  testimony  upon  that  subject,  we 
believe,  was  given  in  the  light  of  a  fuller  understanding  of 
the  matter  about  which  she  was  then  interrogated,  the 
apparent  confusion  being  due,  perhaps,  to  her  extreme 
youth  and  to  her  embarrassment  under  her  surroundings. 
Her  testimony  upon  that  subject,  taken  together  with  the 
attendant  circumstances  already  detailed,  was  such  as  came 
within  the  peculiar  province  of  the  jury  to  weigh,  and  it 
cannot  be  said  as  a  matter  of  law  that  it  does  not  support 
the  verdict. 

It  is  further  urged  that  the  verdict  is  unsupported  by 
the  evidence  because  of  certain  testimony  concerning  the 
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alleged  Lmpotency  of  the  appellant.  The  evidence  upon  that 
matter  was  subject  to  being  weighed  by  the  jury  as  any 
other  evidence.  The  only  testimony  of  a  positive  nature 
upon  that  subject  was  that  of  the  appellant  himself.  The 
testimony  of  a  physician  introduced  by  appellant  upon  that 
matter  was  to  the  effect  that  he  could  not  say  that  appel- 
lant was  impotent  from  any  physical  appearances  which 
he  discovered  upon  a  personal  examination.  The  jury 
heard  the  testimony  of  appellant,  and  it  was  for  them  to 
pass  upon  its  truthfulness  when  considered  with  all  other 
facts  and  circumstances  in  evidence  before  them.  It  has 
been  held  by  this  court  that  a  verdict  will  not  be  disturbed 
if  there  is  evidence  tending  to  establish  the  material  facts 
necessary  to  show  the  guilt  of  the  accused.  State  v.  Kroevr 
eH,  13  Wash.  644  (43  Pac.  876) ;  State  v.  Murphy,  15 
Wash.  98  (45  Pac.  729) ;  State  v.  Maldonado,  21  Wash. 
653  (59  Pac.  489) ;  State  v.  Coates,  22  Wash.  601  (61 
Pac.  726).  There  was  evidence  in  the  case  at  bar  tending 
to  establish  the  material  facts  showing  the  guilt  of  the 
accused,  and,  unless  errors  are  shown  by  the  record,  the 
verdict  will  not  be  disturbed. 

It  is  assigned  as  error  that  the  court  denied  appellant's 
motion  to  strike  the  testimony  of  the  prosecuting  witness 
on  the  ground  that  she  did  not  understand  the  nature  of 
an  oath.  The  motion  was  not  made  until  after  the  witness 
had  testified  in  chief,  and  no  objection  upon  that  ground 
had  been  previously  made  to  her  testimony.  But,  even  if 
it  should  be  conceded  that  the  objection  is  entitled  to  the 
same  consideration  it  should  have  received  at  the  beginning 
of  her  testimony,  we  think  it  sufficiently  appears  from  the 
record  that  the  witness  fully  understood  the  nature  of  her 
obligation  in  the  premises.  The  capacity  of  a  witness  of 
tender  years  is  a  question  for  the  discretion  of  the  trial 
judge,  and  will  not  be  disturbed  except  in  cases  of  mani- 
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fest  abuse  of  dificretion.  16  Am.  k  Eng.  Enc.  Law  (2d 
ed.);  270.  No  sndi  abase  of  diacretion  appears  in  this 
leoord. 

It  is  assigned  that  the  eonrt  erred  in  sustaining  an  objec- 
tion to  a  question  asked  officer  Freeman.  The  witness  was 
present  at  the  office  of  the  captain  of  the  police  depart- 
ment when  the  prosecuting  witness  was  there  soon  after 
the  commission  of  the  allied  crime.  After  testifying  in 
diief  for  the  state,  he  was  asked  on  cross-examination  if 
the  little  girl  made  any  complaint  to  the  captain  of  the 
police  about  pains  or  injuries  at  the  time  above  mentioned. 
Objection  was  made  that  it  was  not  proper  cross-examina- 
tion as  to  any  matter  concerning  which  the  witness  had 
testified  in  chief,  and  that  it  was  matter  of  defense.  We 
think  it  was  not  error  to  sustain  the  objection  for  the  reason 
aboTe  stated. 

It  is  next  assigned  that  the  court  erred  in  sustaining  an 
objection  to  a  question  asked  the  witness  Stanford.  He 
was  asked  if  the  appellant  had  spoken  to  him  in  regard  to 
his  condition  as  to  potency.  The  question  was  so  general 
and  indefinite  as  to  time  that  the  witness  might  have  ans- 
wered concerning  such  conversations  with  appellant  occur- 
ring as  recently  as  after  the  commission  of  the  alleged 
crime,  or  even  during  the  progress  of  the  trial.  State- 
ments so  recently  made  might  well  be  objectionable  as  self- 
serving  declarations.  No  question  was  asked  the  witness 
directing  his  attention  to  a  time  prior  to  the  commission 
of  the  alleged  offense,  when  such  declarations  on  the  part 
of  appellant  might  be  said  to  be  free  from  the  element  of 
a  self-serving  purpose.  It  was  not  error  to  sustain  the 
objection. 

Misconduct  of  counsel  on  the  part  of  the  state  is  assigned 
as  error,  and  a  few  extracts  from  the  record  are  suggested 
as  the  basis  of  this  assignment     We,  however,  find  no 
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objection  made  to  the  alleged  misconduct  at  the  time  it 
occurred.  The  court  was  not  asked  to  correct  counsel,  and 
no  exception  appears  in  the  record  upon  that  subject.  Mis- 
conduct of  counsel  cannot  be  urged  here  unless  the  trial 
court  was  asked  to  correct  it  and  to  properly  instruct  the 
jury  concerning  the  same,  followed  by  exception  to  the 
court's  refusal  so  to  do.  State  v.  Regan,  8  Wash.  506  (36 
Pac  472.) 

It  is  urged  as  error  that  the  court  failed  to  instruct  the 
jury  that  they  could  return  a  verdict  of  assault  and  battery 
or  of  simple  assault.  ISTo  such  instruction  was  requested 
by  appellant)  but  he  insists  that  the  court  erred  in  not 
giving  it  of  its  own  motion.  The  court  instructed  the  jury 
tliat  they  could  return  a  verdict  of  guilty  of  rape  or  of 
assault  with  intent  to  commit  rape,  according  as  they 
should  determine  the  facts,  the  necessary  elements  of  each 
crime  being  first  described  in  the  instructions.  There  is 
no  evidence  in  the  record  which  supports  or  tends  to  sup- 
port common  assault  and  battery  or  simple  assault.  The 
Drosecuting  witness  testified  to  no  facts  except  those  whicn 
constitute  rape  or  assault  with  intent  to  commit  rape,  and 
the  appellant  denies  that  he  made  any  assault  upon  her 
person  of  any  kind.  It  cannot  be  said  that  a  verdict  of 
assault  and  battery  or  of  simple  assault  could  have  been 
sustained  by  any  evidence  in  this  record.  There  being  no 
evidence  tending  to  support  the  lesser  offenses  named,  it 
was  not  error  for  the  court  to  fail  to  instruct  the  jury  that 
they  could  return  a  verdict  of  guilty  for  the  lesser  offenses. 
This  rule  is  announced  in  the  following  cases :  People  9. 
Chavez,  103  Cal.  407  (37  Pac.  389)  ;  State  v.  Wood,  127 
Mo.  412  (27  S.  W.  1114).  See,  also,  10  Enc.  PI.  &  Pr., 
164. 

In  State  v.  Woods,  supra,  the  court  observed  as  follows : 
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"There  was  nothing  in  the    evidence    calling    for  an 

instruction  on  the  lower  grade  for  an  assault  to  kill     .     . 

;    and  under  such  circumstances  the  court  should  not 

invite  the  jury  to  find  for  a  lower  grade  than  is  made  by 

the  evidence." 

Odier  errors  are  assigned  upon  the  court's  refusal  to 
give  certain  requested  instructions,  but  we  think  those 
requested  instructions  which  it  was  proper  to  give  were 
sufficiently  covered  in  the  instructions  given  by  the  court. 
The  charge  of  the  court  appears  to  have  been  clear,  pointed, 
and  comprehensive  as  to  the  law  governing  the  essential 
elements  of  the  case.  We  think  no  error  was  committed 
either  in  the  refusal  to  give  or  in  the  giving  of  instructions, 
and  we  believe  a  further  detailed  discussion  thereof  is 
unnecessary. 

Finding  no  error,  the  judgment  is  affirmed. 

FuLLEBTON^  C.  J.,  and  Dunbab,  Mount  and  Andees, 
JJ.,  concur. 


[No.  4676.     Decided  February  18.  1003.] 

The  State  of  Washington^  on  the  Relation  of  Harry 
Fuller,  V.  Supeeiob  Cotjet  of  King  County,  George 
E,  Morris,  Judge, 

PBOHIBinON,  WBIT  OF  —  WHEN  UES  —  AMOUNT  IN  CONTBOYEBST. 

The  fact  that  the  superior  court  has  no  jurisdiction  to  try 
and  determine  an  appeal  from  a  justice  of  the  peace  Is  not  ground 
for  the  Issuance  of  a  writ  of  prohibition,  where  the  amount  in 
controversy  is  less  than  ^200,  since  the  judgment  of  the  superior 
court  Is  conclusiye  in  such  cases,  under  the  constitutional  pro- 
visions limiting  the  appellate  jurisdiction  of  the  supreme  court. 

Original  Application  for  Prohibition. 

James  A,  Snoddy,  for  relator. 
Lawrence  Sledge,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — This  is  an  application  for  a  writ  of  pro- 
hibition to  restrain  the  Hon.  George  E.  Morris,  one  of 
the  judges  of  the  superior  court  of  King  County,  from  tak- 
ing cognizance  of  a  certain  cause  wherein  one  J.  W.  Fiddes 
was  plaintiff  and  Harry  Fuller  defendant,  said  cause  hav- 
ing been  appealed  from  the  justice  of  the  peace's  court 
in  Seattle,  King  coimty. 

The  petition  alleges  the  judgment  in  the  justice's  court 
in  favor  of  petitioner  and  against  the  said  Fiddes,  and  a 
notice  of  appeal  from  the  judgment  to  the  superior  court 
of  King  county;  that  said  superior  court  has  no  juris- 
diction to  try  and  determine  said  cause  upon  said  appeal 
or  otherwise,  and  is  threatening  to  act  without  jurisdic- 
tion ;  that  no  bond  on  appeal  in  said  cause  has  ever  been 
given  or  filed  in  said  cause  in  the  manner  or  form  required 
by  law,  and  that  the  amoimt  involved  in  said  cause  is  less 
than  $100,  exclusive  of  costs,  interest,  and  attorney's  fees; 
that  there  is  no  adequate  remedy  at  law,  because  there  is 
no  appeal  from  the  judgment  in  such  case.  The  state- 
ment in  the  petition  that  the  amount  involved  is  less  than 
$100  renders  it  unnecessary  to  discuss  the  question  of  the 
legality  of  the  bond  or  any  other  question  of  practice,  as 
this  court  will  not  issue  a  writ  of  prohibition  to  the  superior 
court  in  an  action  at  law  where  the  amount  involved  is  less 
than  $200.  It  is  contended  by  the  relator.  Fuller,  that 
the  case  of  State  ex  rel.  Alladio  v.  Superior  Court  of  King 
County,  17  Wash.  54  (48  Pac.  733)  sustains  the  conten- 
tion that  the  writ  of  prohibition  will  issue  from  this  court 
to  a  superior  court  to  prevent  its  trying  a  case  which  is 
without  its  jurisdiction.  The  question  discussed  in  that 
case  was  the  legality  of  the  notice  of  appeal  and  its  proper 
service.    It  is  true  it  was  stated  in  that  case  that  this  court 
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had  previously  decided  that  it  had  authority  to  issue  the 
writ  in  such  case,  as  it  no  doubt  had  in  some  of  the  earlier 
cases.  But  those  cases  have  been  overruled  since  that  time 
by  this  court  in  many  instances.  In  State  ex  rel,  Mclrvtyre 
V,  Superior  Court  of  Spokane  County j  21  Wash.  108  (57 
Pac.  352),  this  question  was  squarely  presented  in  a  man- 
damus case  where  the  case  oiState  ex  rel.  Shannon  v.  Hun- 
ter, 3  Wash.  92  (27  Pac.  1076)  was  overruled  in  this  par- 
ticular, and  the  court,  in  concluding  its  argument  said : 

"It  is  true  that  the  constitution  (art.  4,  §  4)  provides 
that  the  supreme  court  shall  have  original  jurisdiction  in 
habeas  corpus,  quo  warranto  and  mandamus  as  to  all  state 
officers;  but  that  provision  must  be  construed  in  relation 
to  the  other  provision  just  mentioned,  whicL  was  intended 
as  a  limitation  upon  the  jurisdiction  of  the  supreme  court 
[The  provision  referred  to  was  the  constitutional  provision 
that  this  court  shall  not  have  appellate  jurisdiction  where 
the  amount  in  controversy  does  not  exceed  the  sum  of  $200, 
with  certain  exceptions.]  It  certainly  was  not  the  inten- 
tion of  the  framers  of  the  constitution,  and  would  not  be 
in  harmony  with  any  consistent  theory  of  adjudication,  to 
hold  that  a  litigant  could  obtain  the  opinion  of  this  court 
by  mandamus  upon  a  question  of  law,  where  he  would 
be  precluded  from  obtaining  it  upon  appeal;  .  .  . 
The  idea  of  the  constitution  evidently  is  that  cases  involv- 
ing small  amounts  can  safely  be  entrusted  to  the  final 
judgment  of  the  superior  court,  and  that  as  to  such  cases 
the  superior  court  is  the  court  of  final  determination." 

This  case  was  followed  by  State  ex  rel,  Oillette  v.  Supe- 
rior Court  of  Spokane  County,  22  Wash.  496  (61  Pac. 
158),  which  was  an  application  for  a  writ  of  review,  and 
the  court  in  that  case,  in  refusing  the  writ,  said : 

"The  constitution  provides  that,  except  in  certain  cases 
specifically  mentioned,  the  appellate  jurisdiction  of  this 
court  shall  not  extend  to  cases  where  the  original  amount 
in  controversy  or  the  value  of  the  property  does  not  exceed 
the  sum  of  $200,  and  we  have  frequently  decided  that  a 


STATE  EX  REL.  FULLER  v.  SUPERIOR  COURT.  99 


Feb.  1903.]  Opinion  of  the  Court. — Dunbab,  J. 

party  litigant  cannot  by  indirection  obtain  a  review  of  his 
cause  which  he  cannot  obtain  directly  by  appeal.  It  was 
evidently  the  intention  of  the  constitution  makers  that  the 
superior  court  should  have  exclusive  jurisdiction  in  actions 
where  the  original  amount  in  controversy  did  not  exceed 
$200." 

It  is  argued  by  the  petitioner  that  these  cases  are  not  in 
point,  for  the  reason  that  one  was  an  application  for  a  writ 
of  review,  and  the  other  for  a  writ  of  mandamus.  But  this 
argument  is  not  sound.  If  we  should  grant  the  writ  of 
prohibition  in  this  case,  it  would,  in  effect,  be  a  review  of 
the  judgment  of  the  superior  court  on  a  question  of  statu- 
tory law',  and  the  result  would  be  (what  we  said  in  the  case 
above  cited  should  not  be)  that  the  relator  would  obtain 
by  indirection  what  he  could  not  obtain  directly  by  appeal, 
viz.,  the  judgment  of  this  court  on  the  action  of  the  judge 
of  the  superior  court  in  a  cause  involving  less  than  $200. 
Prohibition  is  the  counterpart  of  manda.mus.  This  must 
necessarily  be  so  from  the  nature  of  the  remedies,  and  is 
so  especially  pronounced  by  the  statute.  §  5769,  Bal.  Code. 
It  frequently  occurs  that  one  superior  court  in  the  state 
w^ill  refuse  to  entertain  jurisdiction  of  a  particular  cause, 
while  another  superior  court  entertains  jurisdiction  of  a 
similar  cause.  Could  it  be  said  that  this  court,  in  passing 
upon  the  principles  involved,  which  are  identical  in  the 
two  cases,  would  hold  that  the  judgment  of  the  superior 
court  in  the  case  where  it  refused  to  entertain  jurisdiction 
and  try  the  cause  was  final  and  conclusive,  while  the  judg- 
ment of  the  court  which  was  entertaining  the  cause  and 
assuming  jurisdiction  should  be  reviewed  by  this  court? 
Such  a  conclusion  is  illogical,  and  would  result  in  confusion 
and  wrong.  The  two  cases  of  Mclniyre  v.  Superior  Court 
and  Gillette  v,  Superior  Court,  supra,  are  again  reviewed 
in  State  ex  reh  Wallace  i\  Superior  Court  of  King  County, 
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24  Wash.  605  (64  Pac.  778),  and  the  doctrine  again 
announced  that  the  judgment  of  the  superior  court  is  con- 
clusive in  controversies  where  the  amount  involved  is  less 
than  $200 ;  and  where  it  was  again  said  that  the  relator 
was  without  remedy  under  the  provisions  of  the  Constitu- 
tion, that  matters  not  involving  $200  are  submitted  to  the 
judgment  and  discretion  of  the  superior  court,  and  that 
a  party  cannot  by  indirection  obtain  a  review  by  this 
court  of  a  proposition  of  law,  a  review  of  which  he  could 
not  obtain  directly  by  appeal.  But,  in  addition  to  this, 
the  same  rule  was  announced  by  this  court  in  the  late 
case  of  State  ex  rel.  Carrau  v.  Superior  Court  of  King 
County,  30  Wash.  700  (71  Pac.  648),  a  prohibition  case. 
The  petition  will  be  denied. 

FuLXEETON,  C.  J.,  and  Mount    and    Hadley,    JJ., 
concur. 


[No.  4436.     Decided  February  20,  1908.] 

Standard  Gold  Mining  Company,  Respondent,  v.  W.  M. 

Byers,  Appellant, 

TITLE  TO   OFFICE  —  DETERMINATION   IN   REPLEVIN    SUIT  —  INJUNCTION. 

The  title  to  a  corporate  office  cannot  be  tried  In  an  action  of 
replevin  to  recover  the  personal  property  of  the  corporation  from 
an  officer  in  possession  of  the  office  and  performing  its  duties 
under  a  })ona  fide  claim  of  right;  hence  an  order  of  the  court 
granting  a  temporary  mandatory  injunction  directing  the  incum- 
bent to  turn  over  all  the  property  and  insignia  of  his  office  to 
a  third  party  pending  the  determination  of  such  action  was 
erroneous. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
George  W.  Belt,  Judge.    Reversed. 

Crow  &  Williams,  for  appellant. 
Stoll  &  Macdonald,  for  respondent. 
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MoTJNT^  J. — This  action  was  brought  by  the  respondent 
(plaintiff  below)  against  the  appellant  (defendant  below) 
for  the  possession  of  certain  books,  papers,  and  moneys 
belonging  to  the  respondent.  It  appears  that  the  property 
sued  for  came  into  possession  of  the  appellant  as  secre- 
tary and  treasurer  of  the  respondent  corporation.  It  is 
alleged  in  the  complaint  "that  on  the  6th  day  of  Novem- 
ber, 1901,  the  defendant's  term  of  office  as  such  secretary 
and  treasurer  terminated,  and  his  successor,  James  Daw- 
son, Esquire,  was  duly  elected  by  the  trustees  of  the  plain- 
tiff corporation,  and  thereupon  he  duly  qualified  as  such 
secretary  and  treasurer,  and  the  defendant  was  notified 
of  such  election  and  qualification."  The  complaint  also 
alleges  a  demand  upon  defendant  that  he  turn  over  to  said 
Dawson  the  money,  books,  papers,  vouchers  and  seal  of  said 
corporation,  and  a  refusal  of  defendant  so  to  do.  It  also 
alleges  that  the  plaintiff  corporation  is  unable  to  transact 
its  business  without  the  use  of  its  said  books,  papers,  etc. ; 
that  the  defendant  refuses  to  perform  the  duties  of  secre- 
tary and  treasurer  of  said  corporation,  and  refuses  the 
officers  of  said  corporation  access  to  the  books  and  papers 
thereof;  that  defendant  threatens  to  leave  the  state  of 
Washington ;  that  he  is  insolvent,  and  admits  having  in  his 
]X)6se5sion  $400  belonging  to  the  plaintiff;  and  prays  for 
a  mandatory  injunction  requiring  defendant  to  turn  over 
to  his  successor  in  office,  or  to  some  proper  officer  of  the 
corporation,  the  books,  papers,  vouchers,  money,  and  the 
seal  of  said  corporation,  for  judgment  for  $884.74,  the 
money  alleged  to  belong  to  the  corporatism,  and  for  $500 
damages.  Before  the  issues  were  made  up,  a  hearing  upon 
plaintiff's  application  for  a  mandatory  injunction  was  had 
upon  affidavits  filed  by  both  plaintiff  and  defendant.  At 
this  hearing  the  court  granted  a   temporary  mandatory 
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injunction,  requiring  defendant  to  deliver  to  one  James 
Lauzon,  president  of  the  said  corporation,  all  the  books, 
papers,  and  the  seal,  together  with  the  siim  of  $373.98, 
which  defendant  admitted  he  had  in  his  possession,  belong- 
ing to  the  plaintiff.  From  this  order  the  defendant 
appeals. 

It  conclusively  appears  from  the  affidavits  of  both  plain- 
tiff and  defendant  filed  upon  the  hearing  for  this  order 
of  injunction  that  the  real  purpose  of  the  action  is  to  deter- 
mine whether  the  appellant  or  James  Dawson  is  the  lawful 
secretary  and  treasurer  of  the  plaintiff  corporation.  The 
plaintiff  claims  that  Mr.  Dawson  is  the  legally  elected  and 
qualified  secretary  and  treasurer,  and  is  entitled  to  the 
possession  of  the  books,  papers,  moneys,  and  insignia  of 
office  as  such ;  while  defendant  denies  that  his  term  of  office 
has  expired,  denies  that  his  successor  has  ever  been  legally 
elected,  and  also  denies  that  he  is  threatening  to  leave  the 
state,  or  that  he  is  insolvent,  or  that  he  has  refused  to  per- 
form any  of  the  duties  of  his  office,  or  that  he  has  refused 
the  officers  and  stockholders  free  access  to  the  books  and 
papers  of  his  office.  He  further  states  that  no  stockholders' 
meeting  was  ever  legally  called  for  the  purpose  of  electing 
trustees  or  other  officers  to  succeed  himself  and  associates. 
The  effect  of  the  mandatory  order  of  injunction  appealed 
from  was  to  dispossess  the  appellant  of  his  office,  and  dis- 
possess him  of  the  property  belonging  thereto,  upon  the 
preliminary  hearing.  Certainly,  where  there  is  a  bona 
fide  claim  of  right  to  the  possession  of  an  office  and  the 
property  belonging  thereto,  the  court  will  not  dispossess 
one  in  possession  so  claiming  pending  a  determination  of 
that  question,  especially  where  the  one  in  possession  and 
claiming  the  right  to  act  as  such  officer  is  willing  to  and 
does  perform  all  the  duties  of  his  office.  In  the  case  of 
State  ex  rel,  Byers  v.  Superior  Court  of  Spokane  County, 
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28  Wash.  403  (68  Pac.  865),  which  was  a  branch  of  this 
same  case,  we  held  that,  under  the  provisions  of  the  Code ' 
(Ballinger),  §  5460,  the  court  would  have  no  authority  to 
take  the  property  of  the  corporation  from  the  possession 
of  one  officer  and  deliver  it  to  another,  not  authorized  by 
the  charter  and  by-laws  to  hold  it.  In  the  case  of  Kimball 
17.  Olmsted,  20  Wash.  629  (56  Pac.  377),  where  an  appoin- 
tive city  officer  had  been  removed  upon  recommendation 
of  the  mayor,  this  court  held  that  the  remedy  of  the  person 
claiming  was  by  an  information  in  the  nature  of  quo  war- 
ranto under  §  5780,  Bal.  Code;  and  in  State  ex  rel.  Mitch- 
ell V.  Horan,  22  Wash.  197  (60  Pac.  135),  it  was  held 
that  diese  provisions  were  applicable  to  private  corpora- 
tions. The  title  to  an  office  cannot  be  tried  in  an  action 
of  replevin  for  personalty  of  the  corporation.  This  being 
true,  when  it  appeared  to  the  court  that  the  only  object  of 
the  action  was  to  determine  the  rights  of  two  contending 
parties  to  the  office  of  secretary  and  treasurer,  the  appli- 
cation for  injunction  should  have  been  denied. 

The  cause  is  therefore  reversed,  and  the  order  of  injunc- 
tion vacated. 

FuLLERTON,  C.  J.,  and  Dunbab    and    Anders,    JJ., 
concur. 


[No.  4459.     Decided  February  20,  1903.] 

Annie  Vowell  et  aL,  Respondents,  v.  Issaquah  Coal 

Company,  Appellant. 

WTTNESSES  —  CROSS-EXAMINATION. 

In  an  action  for  the  death  of  a  coal  miner,  due  to  the  fact 
that  the  timbers  In  the  air-shaft  caught  fire  from  fires  outside 
the  mine,  it  was  not  error  to  allow  a  witness  to  be  asked  on 
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crosB-examlnatlon,  although  not  examined  In  chief  on  the  point, 
as  to  whether,  If  a  system  of  bells  had  been  provided  In  the 
mine,  deceased  could  have  been  notified  of  the  fire  In  time  to  have 
saved  his  life,  where  the  witness  had  testified  in  chief  that  he 
was  superintendent  of  the  mine  and  had  been  examined  as  an 
expert  upon  the  proper  handling  of  the  mine. 

TRIAL  —  MISCJONDUCT     OF     ATTOBNEY  —  INDULGENCE     IN     OOIXATBBAI. 
BEMABKS. 

The  fact  that  attorneys  In  the  course  of  a  heated  trial  in- 
dulged in  collateral  remarks,  not  pertinent  to  the  issues,  would 
not  be  ground  for  reversal,  in  the  absence  of  a  showing  that  the 
Jury  was  unduly  Influenced  thereby  to  the  prejudice  of  the  ad- 
verse party. 

JUBOBS  —  MISCONDUCT  —  C0NVEB8ATI0N   WITH   PABTT. 

The  refusal  of  the  court  to  discharge  a  Jury  during  trial  be- 
cause one  of  the  Jurors  and  one  of  the  plaintlfCs  had  Indulged  In 
a  conversation  together  during  an  Intermission  was  not  error, 
where  it  appeared  that  the  talk  had  by  them  was  not  upon  the 
subject  of  the  trial,  was  publicly  had  In  the  corridor  of  the  court 
house  before  many  people  and  in  the  presence  of  some  of  them, 
and  there  was  no  showing  indicating  intrigue  between  the  Juror 
and  the  party. 

EXCESSIVE  DAMAGES  —  DEATH  BY  WBONGFUL  ACT. 

A  verdict  of  |10,000  for  the  death  of  a  coal  miner  through  de- 
fendant's negligence  was  excessive,  where  the  deceased  was  a 
man  fifty-five  years  of  age,  with  an  expectancy  of  life  of  seven- 
teen years,  and  an  earning  capacity  of  |50  per  month,  which 
could  not  presumably  be  continued  without  intermission  until 
he  was  seventy-two  years  of  age,  especially  in  view  of  the  fact 
that  his  emplo3nment  had  never  been  constant  prior  to  the  time 
of  his  death. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  Meade  Emoey,  Judge.    Affirmed. 

Piles,  Donworth  &  Howe,  for  appellant. 

John  B.  Hart  and  William  Parmerlee,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar^  J. — This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  King  county  in  favor  of  plaintiffs  for 
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$10,000  recovered  in  an  action  for  damages  for  the  deatli 
of  C.  H.  Vowell,  the  husband  of  Annie  Vowell,  and  the 
father  of  George  and  John  Vowell.  The  deceased,  at 
the  time  of  his  death,  was  a  coal  miner,  working  in  the 
Issaqiiah  coal  mine,  which  was  owned  and  operated  by 
appellant.  His  death  was  caused  by  a  fire  in  the  mine. 
The  contention  of  the  respondents  is  that  the  timbers  of 
the  air  shaft  were  ignited  by  a  forest  fire  which  had  been 
burning  for  some  days  prior  to  the  accident;  that  at  the 
time  in  question,  which  was  in  the  month  of  August,  the 
forests  were  dry  and  combustible;  that  around  the 
entrance  of  the  air  shaft  timbermen  had  been  at  work  dur- 
ing the  previous  May  of  1900,  shaping  and  sawing  timber 
to  be  used  in  the  mine ;  that  these  men  left  a  great  quan- 
tity of  chips,  shavings,  and  other  debris  lying  around  the 
air  shaft  at  the  entrance  of  the  mine;  that  the  entrance 
was  not  protected  in  any  manner  whatsoever;  that  the 
defendant  had  full  knowledge  of  this  condition  of  affairs, 
and  no  watchman  was  placed  there,  nor  was  anything 
done  to  protect  the  mine  from  fire  in  that  regard;  and 
that  the  fire  had  been  burning  near  the  air  shaft  for  sev- 
eral days  previous  to  August  21,  the  date  of  the  death  of 
Vowell.  It  was  the  contention  of  the  appellant  that  cer- 
tain persons  constructing  a  county  road  set  a  fire  in  the 
forest,  which  fire  escaped  during  the  night,  and  the  sparks 

licrefrom  fell  into  the  air  shafts  and  set  the  timbers  on 
fire.  But  certain  it  is  that  the  mine  took  fire,  and  for 
the  want  of  proper  use  of  the  fan  the  life  of  Vowell  was 

lost.  Only  a  meager  portion  of  the  testimony  is  brought 
here,  and  it  is  difficult  to  intelligently  determine  all  the 
questions  raised  upon  such  state  of  facts. 

The  first  assignment  of  error  is  that  the  court  erred 
in  allowing  the  witness  Brooke  to  be  interrogated  on 
cross-examination  as  to  whether,  if  a  systom  of  bells  had 
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been  provided  in  the  mine,  the  deceased  could  have  been 
notified  of  the  fire,  and  his  life  have  been  saved ;  because 
there  was  no  such  issue  under  the  pleadings,  and  because 
the  witness  Brooke  had  not  been  interrogated  on  his  direct 
examination  in  regard  to  a  system  of  bells.  But  we  think 
the  court  did  not  commit  error  in  this  respect ;  that  it  was 
a  question  of  caution  on  the  part  of  the  mine  owners  that 
could  properly  be  examined  into  under  the  pleadings  and 
under  the  direct  examination  of  witness  Brooke. 

The  second  assignment  embraces  the  alleged  misconduct 
of  counsel  for  respondents  in  making  remarks  which  had 
a  tendency  to  inflame  the  minds  of  the  jurors  against  the 
appellant.  We  have  examined  the  record  with  reference 
to  this  assignment,  but  are  unable  to  conclude  therefrom 
that  any  prejudicial  error  was  committed.  It  was  a 
heated  controversy  and  many  collateral  remarks  were  made 
by  the  attorneys  'on  both  sides,  which  were  probably  not 
entirely  pertinent  to  the  issues,  and  it  may  be  the  case 
could  have  been  tried  more  properly  with  less  acrimonious 
discussion  and  fewer  interjected  remarks.  But  it  is  not 
given  to  all  attorneys  to  try  a  law  suit  with  equal  grace 
and  courtesy  and  consideration.  Differences  in  tempera- 
ment, education,  and  even  disposition  must  be  considered, 
and  allowance  made  therefor.  On  the  whole,  we  think 
the  jury  was  not  unduly  influenced,  if  influenced  at  all, 
by  the  conduct  complained  of. 

It  is  strenuously  insisted  that  the  court  erred  in  not 
granting  the  motion  of  appellant  for  the  discharge  of 
the  jury  at  a  certain  stage  of  the  proceedings,  because  of 
alleged  misconduct  of  one  of  the  plaintiffs  and  one  of  the 
jurors  in  engaging  in  conversation  during  the  recess  of  the 
court.  The  following  statement  was  made  during  the  trial 
by  counsel  for  appellant : 

"I  want  to  move  the  court  to  discharge  this  jiiry  from 
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further  consideration  of  this  cause  for  improper  conduct 
on  the  part  of  one  of  the  parties  plaintiff  and  improper 
conduct  on  the  part  of  one  of  the  jurors,  and  I  would  like 
to  call  witnesses  on  that  point." 

The  counsel  proceeded  to  state,  in  suhstance,  that  he  had 
seen  Charles  Johnson,  one  of  the  jurors,  talk  for  a  min- 
ute or  a  minute  and  a  half  with  George  Vowell,  one  of 
the  respondents ;  that,  after  a  seeming  obseiTation  by  him 
of  the  juror  and  said  respondent,  they  separated,  and 
that  they  were  afterwards  seen  talking  together  again.  It 
was  upon  this  state  of  facts  that  the  controversy  arose. 
There  did  not  seem  to  be  any  objection  on  the  part  of 
counsel  for  respondents  to  the  investigation  of  the  ques- 
tion. In  fact,  he  demanded  that  the  juror  and  the  said 
respondent  should  be  called  upon  the  stand  and  ques- 
tioned, and  what  was  said  ascertained.  After  a  good  deal 
of  discussion  between  the  court  and  the  respective  counsel, 
the  court  concluded  that  he  was  without  authority  to  dis- 
charge the  jury,  and  the  motion  was  denied,  and  the  cause 
proceeded.  A  large  number  of  cases  have  been  cited 
by  the  appellant  in  support  of  the  contention  that  the  court 
erred  in  denying  the  motion  to  discharge  the  jury,  many 
of  which  are  from  this  court.  But  without  especially 
reviewing  them,  we  think  none  of  them  are  in  point,  or 
go  so  far  as  to  hold  that  a  casual  remark  or  conversation 
between  a  juror  and  a  litigant,  before  the  jury  has  retired 
to  consider  of  its  verdict,  would  warrant  a  discharge  of  the 
jury.  This  conversation  occurred  in  the  public  corridor 
at  the  court  house  where  jurors,  witnesses,  litigants,  and 
spectators  were  mingling  indiscriminately,  and,  while  it 
is  absolutely  necessary  that  juries  should  be  kept  beyond 
the  influence  of  interested  parties,  or  even  above  the  rea- 
sonable suspicion  of  undue  influence,  it  does  not  seem  to 
us  that,  considering  the  circuimstances  of  the  case,   the 
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publicity  of  the  meeting,  the  fact  that  it  is  customary  for 
country  people  to  greet  each  other  when  they  meet  in 
public  places,  the  want  of  any  circumstance  showing 
intrigue  on  the  part  of  the  juror  and  the  respondent,  or 
any  attempt  to  escape  observation,  the  policy  of  the  law 
would  warrant  a  discharge  of  the  jury,  or  that  the  pre- 
sumption of  ah  attempt  to  use  undue  influence  would 
obtain.  It  is  insisted  by  counsel  for  appellant — and  it  is 
no  doubt  true — that,  where  an  attempt  has  been  made 
to  unduly  influence  a  juror,  the  presumption  would  be 
that  such  attempt  was  successful.  But  such  was  not  the 
case  here.  In  addition  to  this,  upon  motion  for  a  new 
trial,  aflidavits  were  filed  by  the  juror  Johnson,  who  is 
charged  with  misconduct,  by  respondent  George  Vowell, 
and  by  a  witness  to  the  conversation.  The  juror,  in  his 
affidavit,  testifies  that  he  knew  that  it  was  not  proper, 
right,  or  lawful  for  him  to  discuss  the  subject  of  the  law 
suit  with  anybody,  and  that  he  had  not  done  so  in  any 
particular;  that  the  conversation  to  which  counsel  had 
referred  was  upon  an  entirely  different  subject;  that  he 
had  simply  been  discussing  with  young  Vowell  a  mar- 
riage of  some  mutual  acquaintance  at  Falls  City,  and  that 
nothing  else  was  talked  about.  The  affidavits  of  Vowell 
and  the  witness  who  overheard  the  conversation  were  of 
similar  import.  So  that,  under  all  the  circumstances,  it 
seems  to  us  that  it  would  be  inconsistent  with  reason  to 
sustain  the  contention  that  error  had  been  committed  in 
this  respect. 

We  do  not  think  that  it  is  necessary  to  go  into  a  discus- 
sion of  the  other  errors  alleged  in  appellant's  brief.  The 
questions  presented  have  all  been  discussed  by  this  court 
so  often  that  a  reannouncement  of  the  law  governing  them 
would  be  the  purest  repetition.  The  court  certifies  that 
plaintiffs  produced  evidence  tending  to  prove  that  the  air 
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shaft  of  defendant's  mine  opened  into  a  forest;  that  the 
defendant  had  knowingly  and  negligently  permitted  large 
quantities  of  chips  and  forest  debris  to  accumulate  around 
the  mouth  of  the  air  shaft ;  that  it  was  the  summer  season^ 
and  that  the  chips  and  debris  had  become  very  inflamma- 
ble ;  that  this  condition  had  been  known  to  the  defendant ; 
that  forest  fires  had  been  of  frequent  occurrence  in  the 
vicinity  in  former  years;  that  forest  fires  surrounding 
the  shaft  had  existed  several  days  preceding  this  fire  in 
the  mine  which  resulted  in  Vowell's  death,  and  that  the 
day  preceding  the  fire  in  the  mine  there  was  fire  between 
the  air  shaft  and  the  company's  imine,  and  the  company's 
officers  knew  that  fact;  that  there  was  no  watchman  sta- 
tioned at  the  mouth  of  the  air  shaft,  or  in  that  vicinity ; 
that  the  air  shaft  was  the  sole  means  of  ventilating  the 
mine,  which  was  effected  by  a  powerful  fan  at  the  other 
entrance  of  the  mine  upon  the  opposite  side  of  the  moun- 
tain ;  that  the  fan,  in  its  usual  operation,  sucked  or  drew 
the  air  into  the  mine  through  the  air  shaft,  causing  a 
strong  current  of  air  to  flow  into  the  mine,  the  entrance 
to  which  at  the  air  shaft  was  strengthened  by  large  tim- 
bers and  lagging;  that  just  prior  to  decedent's  death  he, 
with  others,  was  engaged  in  mining  coal  inside  the  mine; 
that,  as  a  result  of  the  foregoing  alleged  facts,  the  fires 
burning  in  the  forests  were  communicated  to  the  timbers 
in  the  mouth  of  the  shaft,  and  were  drawn  by  the  air  cur- 
rent some  two  hundred  feet  into  the  mine,  creating  dense 
volume^  of  smoke,  which  passed  into  the  mine  workings, 
and  resulted  in  decedent's  death;  that,  had  the  fan  been 
reversed,  the  current  of  air  would  have  carried  out  the 
smoke,  and  averted  the  death  of  decedent,  and  that  due 
care  required  such  a  course. 

This  being  true,  and  the  testimony  on  the  subject  em- 
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braced  in  the  certificate  not  being  before  the  court,  and  no 
error  having  been  committed  by  the  court  in  giving 
or  refusing  instructions,  so  far  as  can  bo  determined  by 
this  court  upon  the  record  as  presented,  there  is  but  one 
subject  left  for  the  investigation  of  the  court,  and  that 
is  the  question  of  the  excessiveness  of  the  verdict,  it  being 
contended  by  the  appellant  that  the  verdict  was  excessive, 
and  plainly  the  result  of  prejudice  or  passion.  The  dece- 
dent, at  the  time  of  his  death,  was  a  man  fifty-five  years 
old,  and  was  receiving  for  his  services  $50  per  month.  His 
expectancy  of  life  was  proven  to  be  seventeen  years.  The 
verdict  was,  therefore,  within  $200  of  the  amount  which  he 
would  have  received  at  the  rate  of  wages  which  he  was 
earning  at  the  time  of  his  death,  if  he  had  lived  during 
the  time  of  his  expectancy,  and  received  full  wages  during 
all  that  time.  We  think,  under  the  circumstances,  that 
this  was  an  unreasonable  conclusion  reached  by  the  jury. 
The  jury  acted  upon  the  theory  that  the  expectancy 
proven  was  a  reality.  It  is  a  fact,  lamentable  as  it  may 
be,  that  the  earning  capacity  of  men  decreases  after  mid- 
dle life,  and  usually  decreases  very  rapidly.  This  iraan  had 
already  lost  one  eye.  He  was  at  the  time  of  life  when  his 
physical  vigor  was  on  the  wane.  No  other  means  of 
obtaining  a  livelihood  or  making  money  was  attributed  to 
him  than  as  a  worker  in  a  coal  mine.  The  verdict  of  the 
jury  makes  no  allowance,  not  only  for  a  decrease  in  his 
wage  earning  capacity,  but  for  accident,  illness,  or  break 
in  time  employed,  whether  voluntary  or  involuntary. 
We  do  not  think  that  the  jury  could  reasonably  have  con- 
cluded that  the  decedent  would,  without  intermission,  have 
continued  to  earn  the  sum  of  $50  a  month  until  he  was 
seventy-two  years  old,  to  say  nothing  of  the  expenses 
necessary  to  his  own  subsistence  during  that  time.  It 
would  be  a  matter  of  simple  impossibility  that  this  amount 
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of  money,  even  if  he  had  lived  during  the  term  of  his 
expectancy,  could  have  been  received  by  his  estate,  and 
the  testimony  of  his  wife  shows  that  his  employment 
theretofore  had  not  been  constant.  While  this  court  dis- 
Ukes  to  interfere  with  tlie  prerogative  of  the  jury  in  pass- 
ing upon  questions  of  fact,  when  a  verdict  rendered  shows 
conclusively  that  the  judgment  could  not  have  been  based 
upon  the  testimony  produced  it  becomes  its  duty  to  inter- 
fere. We  think,  under  all  the  testimony  as  shown  in  this 
case,  including  that  in  relation  to  the  earning  power  of 
the  deceased  as  presented  in  the  record,  a  verdict  of  $6,000 
would  have  been  as  great  a  one  as  could  be  sustained. 

Instead,  however,  of  reversing  the  cause  and  entailing 
upon  these  respondents  the  expense  of  a  new  trial,  the 
judgment  of  the  court  will  be  that,  if  the  respondents 
within  twenty  days  from  the  filing  of  this  opinion  remit 
from  the  judgment  obtained  the  amount  of  $4,000,  the 
judgment,  as  so  amended,  will  be  affirmed ;  otherwise  the 
judgment  will  be  reversed  and  a  new  trial  granted. 

FuLLEETON,  C.  J.,  and  Mount,  Hadley  and  Anders, 
JJ.,  concur. 


tNo.  4560.     Decided  February  20,  1903.] 

The  State  of  Washington,  Respondent,  v.  Charles  G. 

Haby,  Appellant. 

KMBEZZLEMENT  —  SUFFICIENCY      OF      INFORMATION  —  ALLEGATION      OP 
AGENCY. 

Under  Bal.  Code,  §  7119,  which  provides  that,  if  any  agent 
clerk,  officer,  eenrant,  or  person  to  whom  any  money  or  other 
property  shall  be  intrusted,  with  or  without  hire,  shall  fraudu- 
lently convert  the  same  to  his  own  use,  he  shall  be  guilty  of 
larceny,  an  information  sufficiently  charges  the  crime  of  larceny 
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by  embezzlement,  where  it  charges  that  defendant,  as  county 
auditor,  received  a  county  warrant,  the  property  of  •  another 
which  was  intrusted  to  him  by  virtue  of  his  oflace,  and  which 
he  afterwards  fraudulently  and  feloniously  converted  to  his  own 
use. 

SAME  —  SUBJECT  OF  LABCENY  —  UNDELIVEBED   COUNTY  WABRANT. 

A  warrant  drawn  by  a  county  auditor  and  placed  upon  the 
files  of  the  office,  pursuant  to  the  order  of  the  commissioners 
upon  an  approved  claim  against  the  county,  is  a  thing  of  value 
although  never  having  been  delivered  to  the  proper  owner. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
Stephen  J.  Chadwick,  Judge.     Affirmed. 

Thomas  Neill,  for  appellant. 

R.  J.  Neergaard,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  way  delivered  by 

Dunbar,  J. — The  information  upon  which  the  verdict 
in  this  case  was  rendered  is  as  follows: 

"Comes  now  R.  J.  Neergaard,  prosecuting  and  county 
attorney  for  the  county  of  Whibman,  state  of  Washington, 
the  superior  court  being  in  session  and  the  grand  jury 
of  said  county  not  being  in  session,  and  by  this,  his  infor- 
mation, accuses  Charles  G.  Raby  of  the  crime  of  larceny 
committed  as  follows,  towit:  That  the  said  Charles  G. 
Raby  in  the  county  of  Whitman,  in  the  state  of  Wash- 
ington, on  the  29th  day  of  November,  1901,  was  then  and 
there  duly  elected,  qualified  and  acting  county  auditor  of 
said  Whitman  county,  state  of  Washington,  and  had,  been 
said  county  officer  from  and  after  the  7th  day  of  Janu- 
ary, 1901 ;  that  on  the  18th  day  of  October,  1901,  in  said 
county  and  state,  he,  the  said  Charles  G.  Raby,  by  virtue 
of  his  said  position  and  office  of  county  auditor,  as  afore- 
said, did  receive  and  take  into  his  possession  and  have 
intrusted  to  him  a  certain  county  warrant  for  the  sum  and 
of  the  value  of  seventeen  hundred  and  fifty-three  dollars, 
which  said  county  warrant  was  issued  by  order  of  the 
board  of  county  commissioners  of  said  Whitman  county 


STATE  V.  RABY.  113 


Feb.  1903.]  Opinion  of  the  Court. — ^Dunbab,  J. 

by  the  said  Charles  G.  Raby,  county  auditor,  as  afore- 
said, on  the  said  18th  day  of  October,  1901,  wherein  and 
whereby  the  treasurer  of  said  Whitman  county  was 
directed  to  pay  to  the  American  Bridge  Company,  or 
order,  the  sum  of  $1,758,  out  of  the  road  and  bridge  fund 
of  said  Whitman  county,  Washington,  which  said  county 
warrant  so  intrusted  to  him,  the  said  Charles  G.  Raby  as 
county  auditor  aforesaid,  is  in  substance  and  effect  and 
in  the  words  and  figures  following,  towit : 

"  'No.  2049.         Colfax,  Washington,  Oct.  18,  1901. 
"  'To  the  Treasurer  of  Whitman  County,  Washington : 

"  TTou  are  directed  to  pay  to  American  Bridge  Co.,  or 
order,  seventeen  hundred  and  fifty-three  and  No-lOO 
dollars,  ($1,753.00)  out  of  the  Road  and  Bridge  Fund  of 
Whitman  county,  Washington,  for  balance  contract  price 
on  Palouse  Bridge.  If  not  paid  when  presented  for  pay- 
ment this  warrant  shall  bear  interest  thereafter  at  the  rate 
of  seven  per  cent  per  annum  until  called. 

"  'Issued  by  order  of  the  Board  of  County  Commis- 
sioners. "  'C.  G.  Raby, 

(Seai*.)  "  'County  Auditor. 

"  'By  F.  O.  Williams, 'Deputy.' 

"Indorsed  on  face: 
"  '654. 

"  '38753  Vouchers  Treasurer's  Report  Jan.  6,  1902. 
"  'Paid  Nov.  29,  1901,  Whitman  County, 

"  'W.  J.  Windus,  Treasurer.' 
"Cut  in  warrant  with  perforating  stamp: 
"  '$1753.' 

"Indorsed  on  back: 

"  'American  Bridge  Co.     American  Bridge  Co.'     By 
C.  6.  Raby,  County  Auditor.' 
"For  check: 

"  'Check  No.  9075  to  C.  G.  Raby,  Auditor.' 
The  same  then  and  there  being  the  property  of  the  said 
American  Bridge  Company,  a  foreign  corporation,  then 
and  there  duly  authorized  to  transact  business  in  this 
state:  and  afterward,  towit,  on  the  29th  day  of  Novem- 
ber, 1901,  in  the  said  Whitman  county,  state  of  Washing- 


8-31  WASH. 


114  STATE  V.  RA.BT. 


Opinion  of  the  €k>urt — ^Dcnbab,  J.  [31  Wasli. 

ton,  the  said  Charles  G.  Raby  did  then  and  there,  fraud- 
ulently and  feloniously  convert  the  said  county  warrant  to 
his  own  use,  and  so  did  then  and  there  in  manner  and  form 
aforesaid,  the  county  warrant,  the  property  of  the  said 
American  Bridge  Company,  from  the  said  American 
Bridge  Company  feloniously  steal,  take  and  carry  away; 
contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Washington.'* 

A  demurrer  was  interposed  to  the  information,  which 
was  overruled,  the  case  proceeded  to  trial;  the  jury 
returned  a  verdict  of  "Guilty  as  charged,"  and  the  defen- 
dant was  sentenced  to  eight  years  in  the  penitentiary. 
From  this  judgment  and  sentence  appeal  was  taken. 

It  is  assigned  that  the  court  erred  in  overruling  defen- 
dant's demurrer  to  the  information,  for  the  reason  that 
the  essential  element  of  the  crime  of  embezzlement  is 
the  existence  of  a  trust  or  some  fiduciary  relationship  or 
confidence  reposed;  that  the  statute  requires  such  rela- 
tionship to  be  that  of  principal  and  agent,  corporation 
and  ofiacer,  master  and  servant,  beneficiary  and  trustee, 
or  bailor  and  bailee,  and  that  hence,  unless  the  defendant 
was  the  agent,  clerk,  officer,  or  servant  of  the  American 
Bridge  Company,  or  was  intrusted  by  the  American 
Bridge  Company  with  the  warrant  described  in  the  infor- 
mation, there  can  be  no  conviction ;  and  that  the  informa- 
tion does  not  allege  any  of  these  facts.  This  argument  is 
not  available  to  the  appellant  since  the  decision  by  this 
court*  of  State  v.  Isensee,  12  Wash.  254  (40  Pac.  985), 
and  State  v.  Downing,  15  Wash.  413  (46  Pac.  646).  But, 
as  an  independent  proposition,  §  7119,  Bal.  Code,  provides 
that: 

"If  any  agent,  clerk,  officer,  servant,  or  person  to  whom 
any  money  or  other  property  shall  be  intrusted,  with  or 
without  hire,  shall  fraudulently  convert  to  his  own  use, 
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or  shall  take  and  secrete  the  same  with  intent  fraudulently 
to  convert  the  same  to  his  own  use,  or  shall  fail  to  account 
to  the  person  so  intrusting  it  to  him,  he  shall  be  deemed 
guilty  of  larceny,  and  on  conviction  thereof  shall  be 
imprisoned,"  etc. 

If  the  legislature  had  a  right  to  enact  such  a  law — and 
such  right  is  not,  and,  we  think,  cannot  be  questioned — 
it  would  seem  that  there  is  no  room  for  controversy.  The 
language  of  the  law  is  plain,  simple,  and  comprehensive, 
and  the  statement  of  facts  furnished  by  the  information 
is  equally  plain,  and  within  the  provisions  of  the  law.  By 
this  information  the  defendant  is  informed  that  at  the 
time  of  the  alleged  offense  he  was  an  officer  to  whom  prop- 
erty was  intrusted,  and  the  property  was  plainly  described. 
He  is  informed  that  he  fraudulently  and  feloniously  con- 
verted said  property  to  his  own  use.  If  these  allega- 
tions of  the  information  are  true,  the  statutory  crime  has 
been  committed,  and  no  amount  of  discussion  can  make 
the  proposition  plainer.  By  virtue  of  his  office,  defen- 
-dant  became  the  legal  custodian  and  bailee  of  the  warrant 
by  operation  of  law.  He  therefore  had  the  warrant  right- 
fully in  his  custody,  and  also,  by  operation  of  law,  held 
it  as  the  agent  of  the  owner.  When  he  assumed  the  duties 
of  the  office,  he  assumed  to  act  as  agent  for  the  owner, 
Tinder  provisions  of  the  law,  and  he  is  estopped  from 
•denying  such  agency.  If  he  is  agent  to  receive  the  money 
for  the  owner,  he  is  agent  to  deliver  it  to  him.  It  would 
<5ertainly  be  a  puerile  law  that  would  constitute  a  public 
officer  an  agent  to  receive  money  for  one  with  whom  the 
municipality  is  dealing,  and  allow  him  to  deny  the  agency 
for  the  purpose  of  escaping  pimishment  for  embezzling 
such  property.  The  objection  that  there  was  no  value  to 
the  warrant  until  it  was  delivered,  and  that  the  owner- 
:ship  was  not  properly  alleged,  is  equally  untenable.     The 
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warrant  was  duly  authorized,  legally  drawn  and  issued 
by  the  proper  officer  for  an  approved  claim  against  the 
county,  by  order  of  the  proper  authorities.  Its  proper 
place  was  in  the  auditor's  files,  and,  when  it  was  removed 
from  those  files  by  the  officer  and  cashed,  it  was  so  removed 
and  cashed  because  it  was  of  value,  notwithstanding  the 
fact  that  it  had  not  yet  been  delivered  to  the  proper 
owners.  On  this  proposition  see  State  v.  White,  66  Wis. 
343  (28  N.  W.  202). 

There  was  no  error  committed  by  the  court  in  the 
admission  of  testimony  or  in  instructions  given  or  refused. 
The  defense  was  a  purely  technical  one,  which  cannot 
obtain  under  the  provisions  of  our  Code,  and  under  the 
uniform  rulings  of  this  court 

The  judgment  is  affirmed. 

Anders,  Mount  and  Hadley,  JJ.,  concur. 
FuLLERTON,  C.  J.,  uot  sitting. 


[No.  4633.     Decided  February  21,  1803.] 

f37  ^90         CJ.  W.  Nelson  et  al..  Respondents,  v.  Nelson  Bennetv 

f37     91 

Company,  Appellant, 

BILLS    OF    EXCHANGE  —  WAIVES   OF    NECESSITY    FOB    WBITTEN    ACCEPT- 
ANCE—  FAILURE  OF  PSOOF. 

In  an  action  by  plaintiffs  upon  an  unaccepted  order  for  the 
payment  of  money,  which,  under  Laws  1899,  p.  362,  $  126  et  seq.^ 
would  not  bind  the  drawee  unless  accepted  in  writing,  it  was 
error  to  refuse  a  directed  verdict  in  defendant's  favor,  where  the 
allegations  of  the  complaint  as  to  an  agreement  obviating  the 
necessity  for  a  written  acceptance  were  wholly  unsupported  by 
evidence. 

COSTS  —  JUBY  FEE  IN  CIVIL  CASES  —  REPEAL  OF  STATT7TB. 

The  act  of  1857  providing  that  a  jury  fee  of  |12  shall  be 
taxed  as  costs  in  civil  actions  was  impliedly  repealed  by  the 
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general  act  on  the  subject  of  fees  and  costs,  found  in  Laws  1893, 
p.  421,  which  enumerates  the  fees  to  be  collected  by  clerks  of 
superior  courts,  expressly  stating  that  certain  fees  shall  be  col- 
lected in  causes  tried  by  a  jury,  but  nowhere  specifying  a  jury  fee 
among  them. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Mason  Irwin,  Judge.    Reversed. 

F.  L.  Morgan,  for  appellant. 
J.  C.  Cross,  for  respondents. 
W.  B.  Strattoriy  Attorney  General,  as  amicus  curiae. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  instituted  by  the  respon- 
dents as  a  copartnership,  against  the  appellant,  a  corpora- 
tion. The  atmended  complaint  alleges  that  a  certain  copart- 
nership, known  as  Mounce  &  Blue,  for  value  received, 
made  and  delivered  to  the  respondents  a  certain  writing, 
of  which  the  following  is  a  copy : 

"Aberdeen,  Wash.,  October  3rd,  1901. 
"For  value  received  we  hereby  sell  and  assign  to  Nel- 
son and  Brecht  five  hundred  and  fifty-two  59-100  dollars 
of  any  money  due  or  to  become  due  us  from  Nelson  Ben- 
nett Co.  on  account  of  our  contract  with  them  in  the  con- 
struction of  railroad  work.  And  we  hereby  request  the 
said  Nelson  Bennett  Co.  to  pay  to  Nelson  and  Brecht  the 
said  sum  of  $552.59  dollars  out  of  any  money  due  or  to 
become  due  us  on  account  aforesaid  and  to  charge  same 
to  our  account" 

It  is  further  alleged  that  said  writing  was  by  respon- 
dents presented  to  appellant,  and  payment  thereon 
demanded,  but  that  appellent  refused  to  pay  the  same  or 
any  part  thereof;  that  at  the  time  of  the  execution  of 
said  writing,  and  at  the  time  of  making  the  demand  afore- 
said, the  appellant  was  indebted  to  said  Mounce  &  Blue 
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in  a  sum  sufficient  to  pay  and  discharge  the  amount  spe- 
cified in  said  writing ;  that  appellant  was  indebted  to  said 
Mounce  &  Blue  on  account  of  work  and  labor  performed 
for,  and  imaterial  furnished  to,  appellant  by  said  Mounce 
&  Blue,  under  an  agreement  therefor  between  appellant 
and  said  firm,  whereby  the  proceeds  arising  from  said 
work,  labor,  and  material  should  be  paid  by  appellant  to 
said  firm,  or  their  order,  in  such  sum  or  sums  and  to  such 
person  or  persons  as  to  said  firm  might  seem  right  and 
proper,  the  appellant  to  charge  the  amoimt  of  such  orders 
to  said  firm  and  against  any  moneys  due  them  under  their 
contract  aforesaid.  Judgment  is  demanded  against  appel- 
lant for  the  amount  stated  in  said  writing.  Other  causes 
of  action  were  also  stated  in  the  amended  complaint,  but 
at  the  trial  the  court  granted  a  nonsuit  as  to  all  causes 
of  action  except  the  first,  and  in  this  appeal  only  matters 
connected  with  the  first  cause  of  action  are  to  be  reviewed. 
A  demurrer  to  the  amended  complaint  as  above  set  forth 
was  overruled.  Issue  was  joined,  and  a  trial  was  had 
before  a  jury,  resulting  in  a  verdict  in  favor  of  respondents 
for  the  sum  of  $552.59.  Judgment  was  entered  upon  the 
verdict  of  the  jury,  and  from  said  judgment  this  appeal 
is  taken. 

It  is  assigned  that  the  court  overruled  the  demurrer 
to  the  amended  complaint,  and  also  that  the  court  erred  in 
refusing  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant.  It  is  urged  by  appellant  that  the  writing  set 
forth  in  the  complaint  as  the  basis  of  the  action  is  an  order 
or  bill  of  exchange  within  the  meaning  of  the  act  relating 
to  negotiable  instruments,  as  described  in  §  126,  at  page 
362,  of  the  session  laws  of  Washington  for  1899,  and  that 
no  liability  of  appellant  could  arise  thereon  unless  the 
same  had  been  accepted  by  appellant  as  provided  by  §  127 
of  the  same  act.     Section  132  of  the  said  act  of  1899 
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(Laws  1899,  p.  363)  provides  that  the  acceptance  of  a  bill 
of  exchange  must  be  made  in  writing  whereby  the  drawee 
assents  to  ^  the  order  of  the  drawer.  The  complaint  does 
not  allege  an  acceptance  in  writing,  and,  unless  its  allega- 
tions are  sufficiently  broad  to  charge  appellant  with  liabil- 
ity upon  some  theory  other  than  that  of  a  strict  bill  of 
exchange  under  our  statute,  it  is  insufficient  against  demur- 
rer. It  is  alleged,  however,  that  there  was  an  agreement 
between  the  drawers  of  this  paper  and  the  appellant  by 
which  the  drawers  were  to  do  certain  work  for  appellant, 
and  the  appellant  was  to  pay  them  or  their  order  in  such 
sums  as  they  might  direct  within  any  amount  due  them. 
It  is  not  alleged  whether  the  agreement  was  oral  or  written, 
but  it  is  averred  that  the  terms  with  reference  to  the  pay- 
ment  on  orders  were  a  part  of  the  agreement  under  which 
the  work  was  done.  Because  of  the  averments  last  men- 
tioned, the  complaint  may  state  facts  with  reference  to  an 
agreed  course  of  dealing  which  are  sufficient  to  charge 
appellant  as  against  demurrer.  The  question  presented  by 
the  demurrer  is,  however,  a  close  one.  In  view  of  what 
we  shall  hereinafter  say,  we  may  assume  for  the  present, 
but  we  do  not  actually  decide,  that  the  complaint  states 
a  cause  of  action. 

It  will  be  remembered,  as  above  stated,  that  the  pleader 
skillfully  avoided  any  description  of  the  contract  men- 
tioned in  the  complaint  by  which  it  could  be  determined 
from  the  face  of  the  complaint  whether  the  contract  was 
oral  or  written,  but  it  was  alleged  that,  as  a  part  of  the 
contract  for  doiilg  the  work,  appellant  agreed  to  make 
payments  upon  the  orders  of  Mounce  &  Blue.  However, 
after  the  evidence  was  introduced  at  the  trial,  and  at  the 
time  the  request  was  made  for  an  instruction  that  the  jury 
should  return  a  verdict  for  appellant,  it  had  appeared 
that  the  contract  between  appellant  and  Mounce  &  Blue 
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was  in  writing.  Nothing  is  said  in  the  written  contract 
about  payment  by  appellant  upon  orders.  The  contract 
provides  only  for  direct  payment  to  Mounce  &  Blue  at 
prices  therein  specified.  There  was  evidence  introduced, 
over  appellant's  objection,  to  the  effect  that  some  subse- 
quent verbal  understanding  may  have  been  had  upon  the 
subject  of  payment  upon  orders,  but  that  evidence,  we 
think,  was  improperly  admitted,  and  cannot  be  held  to 
support  the  allegation  of  the  complaint  that  it  was  all  a 
part  of  one  agreement,  when  it  appeared  that  the  agree- 
ment was  in  writing  and  that  the  writing  contained  no 
such  provisions.  Granting,  therefore,  that  the  complaint 
states  a  cause  of  action,  its  allegations  were  not  sustained 
by  the  proof  in  the  particular  mentioned,  and  recovery  can- 
not be  had  upon  the  theory  that  there  was  a  general  agree- 
ment by  appellant  to  accept  and  pay  orders  issued  by 
Mounce  &  Blue.  If  the  written  instrument  described  in 
the  complaint  is  an  order  only,  then  it  comes  within  the 
provisions  of  our  statute  relating  to  negotiable  instruments, 
and  recovery  cannot  be  had  in  this  action,  for  the  reason 
that  it  was  never  accepted  in  writing  by  appellant  as 
required  by  the  statute.  Bespondents'  counsel  seems  to 
concede  that  the  instrument  is  an  order,  and  we  think  it 
must  be  so  regarded.  The  fact  that  the  word  "assign" 
is  used  does  not  change  the  character  of  the  instrument 
from  an  order  to  an  ordinary  assignment.  Every  bill  of 
exchange  may  be  said  to  be  an  assignment  pro  tanto  of  a 
designated  fund.  We  therefore  think  the  court  erred 
in  its  refusal  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant. 

It  is  assigned  as  error  that  a  jury  fee  of  $12  was  taxed 
against  appellant  as  part  of  the  costs.  Appellant's  counsel 
leaves  this  matter  with  the  simple  statement  that  such  costs 
are  unauthorized  in  law,  and  does  not  even  cite  the  law 
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under  which  the  lower  court  holds  that  such  costs  should 
be  paid.  Respondents*  counsel,  however,  is  kind  enough 
to  refer  us  to  the  statute  upon  which  the  superior  court 
bases  its  ruling,  and  the  attorney  general  has  kindly  filed 
a  brief  upon  this  subject  as  amicus  curiae  of  the  trial 
court  and  also  of  this  court,  since  the  question  presented  is 
one  of  general  public  interest.  We  are  referred  to  an  act 
entitled,  "An  act  to  establish  the  aimount,  and  provide  for 
the  payment  of  costs  in  certain  cases,"  approved  January 
28,  1857.  Section  7  (Laws  1857,  p.  20)  of  that  act  pro- 
vides that  in  civil  actions  the  party  in  whose  favor  a  ver- 
dict shall  be  returned  shall,  before  the  same  is  recorded, 
pay  to  the  clerk  the  sum  of  $12,  which  may  be  taxed 
against  the  opposite  party  as  part  of  the  costs.  We  believe, 
however,  that  this  statute  has  been  repealed.  There  have 
since  been  passed  several  general  acts  regulating  fees  and 
costs,  but  without  discussing  them  severally,  we  refer 
to  the  general  act  of  1893  upon  this  subject,  found  in  the 
Session  Laws  of  1893,  at  page  421  et  seq.  That  act  names 
the  fees  that  shall  be  collected  by  clerks  of  the  superior 
courts.  No  so-called  jury  fee  is  specified  in  the  act,  but 
specific  fees  to  be  collected  are  enumerated,  and  in  subdi- 
visions 3  and  4  of  §  2  of  the  act  it  is  specifically  stated 
that  certain  fees  shall  be  collected  by  the  clerk  in  causes 
tried  by  a  jury.  The  act  contains  a  general  repealing 
clause.  It  purports  to  be  a  general  act  upon  the  subject 
of  fees  and  costs.  It  is  the  latest  expression  of  the  legisla- 
tive will  upon  the  subject.  And  we  think  the  provisions 
above  mentioned  for  fees  to  be  collected  in  jury  causes 
were  intended  by  the  legislature  to  supersede  all  former 
laws  upon  the  subject.  We  believe  its  provisions  must  be 
held,  at  least  impliedly,  to  repeal  the  former  law.  We 
therefore  think  it  was  error  to  tax  the  jury  fee  of  $12. 
For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
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cause  remanded  with  instructions  to  the  lower  court  to 
enter  judgment  dismissing  the  action. 

FuLLEBTON^  C.  J.,  and  Mount,  Duwbab  and  Ain>£BS, 
JJ.,  concur. 


'*_  447J 
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/**    356/ 

The    State    of    Washington,    Respondent,    v.    J.    E. 

Croney,  Appellant. 

CRIMINAL  LAW — PBOSECUTION  BY  INFORMATION. 

Bal.  Code,  S  6813,  which  provides  that  "the  grand  Jury  shall 
inquire  into  the  cases  of  parties  in  custody  or  under  bail,  charged 
with  commission  of  offenses  against  the  laws  of  this  state,  and 
duly  returned  by  a  committing  magistrate,  or  upon  a  complaint 
sworn  to  before  an  officer  authorized  to  administer  oaths  and 
presented  by  the  prosecuting  attorney,  or  under  the  instructions 
of  the  court, '  is  Inapplicable  in  cases  where  one  is  in  custody 
under  an  information  filed  by  the  prosecuting  attorney. 

SAME  —  JUBY  —  INOOMFLETE  PANEL  —  BIGHTS   OF  ACCUSED. 

The  statutory  provision  respecting  the  number  of  jurors  nec- 
essary to  be  provided  for  in  the  venire  to  fill  incomplete  panels 
is  one  in  the  interest  of  the  state,  and  does  not  give  the  accused 
a  vested  right  in  the  number  to  be  summoned. 

SAME  —  QUALIFICATIONS  OF  JI7BOB  —  PBEJXTDICE. 

In  the  examination  of  a  juror  it  is  not  proper  to  ask  him  if 
he  has  a  prejudice  against  a  man  who  stands  charged  with  a 
crime  (Fullebton,  C.  J.,  dissents). 

SAME  —  ground  of  CHALLENGE  —  BIAS. 

Where  a  juror  says  that  he  has  a  feeling  against  crime  and 
to  some  extent  an  opinion  against  one  charged  therewith,  but 
would  try  the  case  upon  the  evidence  and  under  the  instructions 
of  the  court,  regardless  of  any  other  consideration,  he  cannot 
be  challenged  on  the  ground  of  bias. 

SAME. 

The  fact  that  a  juror  testified  on  his  examination  that  he 
could  not  give  the  defense  of  insanity  caused  by  the  excessive 
use  of  intoxicating  liquors  the  same  weight  as  any  other  defense 
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would  not  be  ground  of  challenge,  where  his  later  examination 
showed  that,  when  he  understood  from  the  court  that  Insanity 
from  intoxication  was  a  defense  under  the  law,  he  was  willing 
to  recognize  such  defense  and  give  the  defendant  the  benefit  of 
the  evidence  thereon. 

SAME  —  IMPRESSION  FOBMED  FROM   NEWSPAPER  ACCOUNTS. 

The  impression  formed  as  to  defendant's  guilt  from  reading 
a  newspaper  account  of  a  crime,  although  requiring  evidence  to 
remove,  is  not  such  an  opinion  as  would  disqualify  a  Juror  from 
passing  upon  the  guilt  or  innocence  of  the  defendant,  when  he 
further  testifies  that  such  impression  or  opinion  would  not  in- 
fluence him  in  arriving  at  a  just  verdict  based  upon  the  testi- 
mony at  the  trial  and  the  instructions  of  the  court. 

SAME  —  FEELING  AGAINST  INSANITY  AS  A  DEFENSE. 

Although  a  juror  has  testified  that  he  could  not  impartially 
and  fairly  try  a  case  where  the  defense  was  insanity  caused  by 
the  excessive  use  of  intoxicating  liquors,  yet  he  is  not  subject 
to  challenge,  where,  after  explanation  by  the  court  that  insanity, 
from  whatever  cause,  is  a  good  and  valid  defense  to  every  charge 
of  crime,  he  answers  that  he  could  give  the  defendant  the  benefit 
of  every  reasonable  doubt  upon  the  question  of  Insanity. 

SAME. 

Where  a  juror  answered  that  he  could  not  give  insanity 
caused  by  the  excessive  use  of  liquors  the  same  weight  as  any 
other  legal  defense,  but,  after  the  distinction  between  drunken- 
ness and  insanity  caused  by  drunkenness  had  been  explained  to 
him,  answered  that  he  would  undoubtedly  give  the  defendant  the 
benefit  of  such  defense,  he  was  not  subject  to  challenge  on  the 
ground  of  bias. 

Appeal  from  Superior  Court,  Stevens  County. — Hon. 
Frank  H.  Rudkin^  Judge.    Affirmed. 

C.  A.  Mantz  and  J,  A.  Kellogg^  for  appellant. 

J,  E.  M.  Bailey,  Prosecuting  Attorney,  and  P.  F. 
Quinn,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

DuNBAK^  J. — The  appellant  was  charged,  upon  informa- 
tion of  the  prosecuting  attorney,  with  the  crime  of  murder 
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in  the  first  degree  for  the  killing  of  one  Jerry  Lyons,  on 
the  12th  day  of  February,  1902.  The  killing  was  admit- 
ted, and  as  a  defense  the  appellant  claimed  that,  at  the 
time  of  the  killing,  he  was  insane  from  the  excessive  and 
long-continued  use  of  intoxicating  liquors,  and  by  inherit- 
ance from  his  father,  who  had  been  addicted  to  the  exces- 
sive use  of  intoxicating  liquors,  and  who  had  been  insane 
before  the  birth  of  the  defendant;  also  that  the  killing 
was  done  by  defendant  in  self-defense,  it  appearing  to  him 
at  the  time  of  the  killing  that  it  was  necessary  to  take  the 
life  of  deceased  in  order  to  protect  his  own.  The  jury 
found  the  defendant  guilty  of  murder  in  the  second  degree, 
and  the  court  thereupon  pronounced  sentence  of  seventeen 
years  in  the  penitentiary. 

It  is  assigned,  first,  that  the  court  erred  in  its  refusal 
to  grant  defendant's  motion  to  quash  the  information  and 
discharge  the  defendant,  for  the  reason  that  at  the  time 
a  grand  jury  was  in  session  the  defendant  was  confined  in 
the  county  jail,  and  that  the  grand  jury  made  no  investi- 
gation concerning  the  alleged  crime  with  which  the  defen- 
dant was  charged,  or  at  all ;  and  that  the  grand  jury  did 
not  return  a  true  bill  against  the  defendant,  charging  him 
with  the  crime  of  murder  in  the  first  degree,  or  with  any 
crime.  We  think  the  appellant  «misinterprets  §  6813,  Bal- 
Code,  which  provides  that  "the  grand  jury  shall  inquire 
into  the  cases  of  parties  in  custody  or  under  bail,  charged 
with  commission  of  offenses  against  the  laws  of  this  state, 
and  duly  returned  by  a  committing  magistrate,  or  upon  a 
complaint  sworn  to  before  an  officer  authorized  to  admin- 
ister oaths  and  presented  by  the  prosecuting  attorney,  or 
under  the  instructions  of  the  court '^  THis  case  does  not 
fall  within  the  provisions  of  such  section.  Our  statute 
provides  that  a  prosecution  may  be  either  by  information 
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or  indictment,  and  the  provision  referred  to  above  does  not 
apply  to  a  case  where  an  information  has  been  filed. 

The  second  assignment — ^that  the  court  erred  in  its 
refusal  to  grant  defendant's  motion  to  quash  and  set 
aside  the  panel  of  petit  jurors — is  equally  without  merit. 
The  defendant  had  no  vested  right  in  the  nimaber  of  jurors 
provided  for  in  the  venire  to  fill  incomplete  panels.  The 
provision  in  relation  to  the  nunxber  is  an  economic  pro- 
vision in  the  interest  of  the  state,  with  which  the  defen- 
dant is  not  concerned.  ilTor  are  we  inclined  to  sustain 
the  third  assignment — that  the  court  erred  in  refusing 
to  grant  defendant's  motion  for  a  continuance  on  the 
ground  of  the  absence  of  material  evidence  on  the  part 
of  the  defendant  This  is  a  matter  which  was  submitted 
to  the  discretion  of  the  court,  and  an  investigation  of  the 
record  does  not  convince  us  that  such  discretion  was 
abused. 

It  is  stoutly  maintained  that  the  court  erred  in  its 
refusal  to  sustain  defendant's  challenges  for  cause  to 
numerous  jurors  to  whom  defendant  excepted.  The  first 
of  these  was  the  juror  Nettleton.  The  first  pertinent  ans- 
wers in  the  examination  were  as  follows : 

"Q.  Mr.  Nettleton,  have  you  any  feeling  or  prejudice 
against  a  man  who  stands  charged  with  a  crime  ?  A.  Yes, 
sir.  Q.  You  have?  A.  Yes,  sir.  Q.  Is  that  opinion  or 
prejudice  such  as  would  preclude  you  from,  or  would  hin- 
der you  in  any  way  from,  bringing  in  a  verdict  according 
to  the  law  and  evidence  ?  A.  No,  sir.  Q.  Is  that  opinion 
a  fixed  opinion  against  a  person  charged  with  an  offense  ? 
A.  To  a  certain  extent  Q.  Then  you  could  not,  Mr.  Net- 
tleton — could  not,  if  you  were  chosen  as  a  juror — go  into 
the  case  unbiased  in  every  way?  A.  I  think  I  could. 
Q.  But  still  you  do  have  a  prejudice  against  a  person  who 
stands  charged  with  an  offense?  A.  Yes,  sir.  Q.  Even 
before  he  is  proven  guilty?     A.  Yes,  si^.     Q.  And  you 
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would  go  into  the  trial  of  this  case,  if  chosen  as  a 
juror,  with  that  prejudice  against  the  defendant,  would 
you?  A.  I  think  I  would.  Q.  Then  you  could  go  into 
the  trial  of  this  case  presuming  the  defendant  innocent  of 
any  crime?  A.  Yes,  sir;  I  could.  Q.  You  would? 
A.  Yes.  Q.  Then  that  prejudice  which  you  have  spoken 
of  against  the  defendant  would  not  in  any  way  affect  your 
feeling  towards  him  in  the  trial  of  this  case,  if  you  were 
chosen  ?  A.  Not  to  any  extent.  Q.  But  it  would  to  some 
extent?  A.  Yes.  The  Court:  Will  you  try  this  case 
upon  the  evidence  wholly,  and  under  lie  instructions  of 
the  court,  regardless  of  any  other  consideration  ?  A.  Yes, 
sir." 

Whereupon  the  challenge  was  denied.  We  do  not  think 
that  the  answers  elicited  from  the  juror  show  that  he  was 
disqualified  to  act  as  a  juror  in  the  case.  In  the  first  place, 
it  is  not  proper  to  ask  a  juror  if  he  has  a  feeling  or  preju- 
dice against  a  man  who  stands  charged  with  a  crLme. 
ITo  man,  if  he  understands  such  a  question,  will  answer 
that  he  has  a  prejudice,  because  a  prejudice  is  something 
that  is  not  founded  on  information  or  reason.  It  was 
plainly  not  the  intention  of  the  juror  to  proclaim  himself 
such  a  man.  He  evidently  meant  to  say  that  he  had  a  feel- 
ing against  crime,  and,  when  he  said  that  he  would  try 
the  case  upon  the  evidence  wholly,  and  under  the  instruc- 
tions of  the  court,  regardless  of  any  other  consideration, 
if  he  is  to  be  believed,  he  would  be  a  fair  juror.  A  further 
examination  of  this  juror  was  as  follows: 

"Q.  Mr.  Nettleton,  have  you  any  feeling  or  prejudice 
against  a  defense,  interposed  to  the  charge  of  murder,  of 
insanity?  A.  I  think  not.  Q.  Well,  do  you  know  you 
tave  not?  A.  Yes.  Q.  If  the  defense  should  be  insan- 
ity caused  by  the  excessive  use  of  intoxicating  liquors, 
could  you  give  that  evidence  the  same  weight  as  any  other 
-defense  known  to  the  law  ?    A.  I  could  not.    Q.  You  could 


STATE  V.  CRONEY.  127 


Feb.  1903.]  Opinion  of  the  Court. — Duxbab,  J. 

not?     A.  No,   sir.     Q.  And  you  would  not?     A.  No, 
sir." 

(Another  challenge  was  interposed  for  cause.) 

"The  Court:  If  the  court  should  instruct  you  that  the 
defense  of  insanity,  whatever  might  be  the  cause  of  that 
insanity,  was  a  defense  to  this  crime,  would  you  consider 
that — would  you  give  the  defendant  the  benefit  of  it  ?  A. 
I  would.  Q.  The  mere  fact  that  his  insanity  was  caused 
by  the  excessive  use  of  intoxicating  liquors  would  not 
prejudice  you  against  him,  providing  the  insanity  was 
shown — ^would  you  consider  it  the  same  as  any  other 
defense  interposed  upon  the  trial,  and  give  the  defendant 
the  benefit  of  it,  provided  it  ^as  shown  by  the  testimony. 
A.  I  would.'' 

It  is  evident  that  the  witness  did  not  understand  the 
difference  between  insanity  and  intoxication,  and  that, 
when  he  linderstood  from  the  court  that  insanity  from 
intoxication  was  a  defense  under  the  law  to  a  charge  of 
crime,  he  was  willing  to  recognize  the  defense  and  abide 
by  the  law.  , 

The  juror  Ogden  testified  that  he  had  read  an  account 
of  the  killing  in  a  newspaper ;  that  he  formed  an  opinion 
from  such  reading;  and  that  it  would  take  evidence  to 
remove  that  opinion;  and,  when  asked  the  direct  ques- 
tion if  it  would  take  evidence  to  remove  such  opinion, 
replied  that  it  would.  But  to  the  next  question:  "Then 
you  could  not  go  into  this  jury  box,  sworn  as  a  juror,  with 
your  mind  perfectly  free,  neither  in  favor  of  one  side  or 
the  other,  if  you  were  chosen  as  a  juror  ?"  the  answer  was : 
"Yes,  sir;  I  think  I  could."  Q.  "You  could  go  into 
the  jury  box  with  your  mind  perfectly  free  from  bias  ?" 
A.  "Yes,  sir."  Q.  "Then  the  opinion  you  have  would 
not  in  any  manner  influence  you  in  arriving  at  a  just  ver- 
dict in  this  case?''  A.  "I  don't  think  it  would."  The 
whole  testimony  of  the  juror  shows  that  he  did  not  intend 
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to  state  that  he  had  any  fixed  opinion  in  regard  to  what 
he  had  read  of  the  matter,  but  that  it  was  simply  an 
impression  from  such  reading,  without  any  knowledge  of 
whether  what  he  had  read  was  the  fact  or  not  The  amount 
of  credit  given  to  newspaper  accounts  differs  very  largely 
with  the  individuals  who  read  them,  and  yet  it  can 
scarcely  be  denied  that  some  impression  is  imade  on  the 
mind  of  every  reader  who  gives  time  enough  to  an  article 
to  read  it  at  all.  But  such  an  impression  as  this  is  not  such 
an  opinion  as  would  disqualify  a  juror  from  passing  upon 
the  guilt  or  innocence  of  a  defendant  based  upon  the  testi- 
mony adduced  at  the  trial,  under  proper  instructions  by 
the  court. 

The  juror  Lynch  gave  the  following  answers  to  ques- 
tions touching  his  qualifications : 

"Q.  Now,  Mr.  Lynch,  feeling  as  you  do  with  refer- 
ence to  the  defense  of  insanity,  if  you  stood  charged  with 
this  offense  here,  and  your  defense  should  be  insanity 
caused  by  the  use  of  intoxicating  liquors,  would  you  feel 
satisfied  with  a  man  sitting  upon  your  jury  entertaining 
the  same  ideas  which  you  now  entertain?  A.  No,  sir. 
Q.  Do  you  feel  as  though  you  could  fairly  and  impartially 
try  this  case,  so  far  as  the  defendant  is  concerned,  if  that 
should  be  the  defense  ?  A.  No,  I  do  not  think  so.  Q.  You 
feel  as  though  you  would  try  and  do  your  duty  under  the 
instructions  of  the  court,  but  your  opinions  would  influ- 
ence you  for  all  that  in  the  matter?  A.  I  believe  they 
would.  Q.  Then  you  do  not  feel  that  you  could  give  that 
defense  the  same  weight  as  you  would  give  the  defense  of 
self-defense  under  the  instructions  of  the  court?  A.  No, 
sir." 

Then  the  challenge  was  interposed,  and  the  following 
query  made  by  the  court: 

"Q.  Mr.  Lynch,  insanity  is  a  good  and  valid  defense 
to  every  charge  of  crime,  and  if,  after  hearing  all  the 
testimony  in  this  case,  it  appeared  to  you  that  the  defen- 
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dant  was  insane,  or  you  had  a  reasonable  doubt  as  to  his 
being  insane,  regardless  of  the  cause  of  that  insanity, 
would  you  give  him  the  benefit  of  that  doubt  under  the 
instructions  of  the  court  ?  A.  Why,  certainly.  Q.  Would 
you  treat  it  to  that  extent  under  the  instructions  of  the 
court  just  the  same  as  any  other  defense?  A.  Cer- 
tainly. Q.  Have  you  any  doubt  as  to  your  ability  to  do 
that  ?  A.  No,  sir ;  I  have  not  the  least  bit  of  doubt.  Q. 
You  have  no  doubt  but  what  you  can  give  the  defendant 
the  benefit  of  every  reasonable  doubt  upon  the  question  of 
insanity,  or  any  other  question  in  this  case  ?  A.  Yes,  sir. 
Q.  And  will  you  do  so  ?    A.  Yes,  sir." 

Before  the  test  of  incompetency  can  be  applied  to  a* 
question  propounded  to  a  juror,  it  must  appear  that  the 
juror  answers  with  understanding.  A  simple-minded, 
though  ordinarily  intelligent,  juror  may  be  led  to  make 
many  remarks  which  seem  to  disqualify  him,  and  would 
disqualify  him  if  he  imderstood  the  full  scope  of  the 
questions.  But  it  is  evident  from  the  testimony  of  the 
juror  in  this  case  that  he  was  answering  the  questions  in 
regard  to  the  defense  of  insanity  before  he  had  been  made 
aware  that  insanity  under  the  law  was  a  good  defense  to 
every  charge  of  crime.  And  it  appears  evident  that,  when 
he  answered  enlightened  by  such  information,  the  answer 
to  the  previous  question  was  explained,  and  the  witness 
at  least  thought  that  he  was  qualified  to  do  justice  to  the 
defendant.  While  we  have  said  in  State  v.  Murphy,  9 
Wash.  204  (37  Pac.  420),  and  State  v.  Wilcox,  11  Wash. 
216  (39  Pac.  S68\j  that  a  juror  who  has  expressed  him- 
self as  entertaining  a  certain  view  on  a  question  cannot  be 
heard  to  say  that  he  can  lay  aside  that  view  and  render 
justice  to  a  defendant  for  the  simple  reason  that  he  is 
not  able  to  tell  whether  or  not  he  can  disabuse  his  mind, 
yet  the  questions  propounded  and  answered  in  those  cases 
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were  answered  with  a  full  understanding  of  the  subject 
discussed. 

What  has  been  said  with  reference  to  the  jurors  before 
mentioned  will  apply  to  the  juror  Townsend,  with  whom 
the  following  colloquy  occurred: 

"Q.  Have  you  any  feeling  or  opinion  or  prejudice  in 
favor  or  against  a  defense  if  it  should  be  insanity  on  a 
charge  of  this  kind  ?  A.  I  don't  think  I  have.  Q.  If  it 
should  appear  that  insanity  had  been  caused  by  the  exces- 
sive use  of  intoxicating  liquors,  could  you  give  that  defense 
the  same  weight,  under  the  instructions  of  the  court,  as 
any  other  legal  defense?  A.  Don't  think  I  could,  Q. 
Even  if  the  court  should  instruct  you —  A.  Do  I  under- 
stand you  if  it  was  caused  by  liquor  ?  Q.  Yes,  sir.  A.  I 
don't  think  I  could." 

(Challenge  interposed.) 

"The  Court:  You  understand  there  is  a  distinction 
between  drunkenness  and  insanity  caused  by  the  use  of 
intoxicating  liquors?  A.  Yes,  sir.  Q.  And  if  it  should 
appear  that  this  defendant  was  insane  from  any  cause,  or 
you  entertained  a  reasonable  doubt  of  his  insanity  from 
any  cause,  you  would  give  him  the  benefit  of  .that  doubt 
and  find  him  not  guilty  ?  A.  I  think  I  should ;  certainly. 
Q.  That  is,  insanity  as  distinguished  from  drunkenness? 
A.  Yes,  sir." 

It  is  evident  the  first  questions  propounded  the  witness 
were  answered  without  an  understanding  of  the  difference 
between  drunkenness  and  insanity,  and  he  simply  meant 
to  express  the  ordinary  thought  that  drunkenness  is  no 
excuse  for  crime.  But  when  he  finally  understood — 
as  he  should  have  understood  before  he  was  called  upon  to 
answer  any  questions  at  all  on  the  subject — the  distinction 
between  drunkenness  and  insanity  caused  by  drunkenness, 
the  juror  unhesitatingly  asserted  that  he  would  give  the 
defendant  the  benefit  of  such  defense ;  making  a  seeming 
contradiction  of  his  prior  testimony,  when  there  was  no 
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contradiction  in  fact 

We  think,  after  reading  the  entire  examination  of  all 
of  these  jurors,  that,  under  the  rule  announced  by  this 
court  in  State  v.  Farris,  26  Wash.  206  (66  Pac.  412), 
they  were  not  disqualified. 

We  do  not  think  there  was  any  reversible  error  in  the 
instruction  of  the  court  as  to  reasonable  doubt,  or  in  the 
refusal  of  the  court  to  give  instructions  asked,  as  the  law 
on  the  subject  had  been  correctly  given.  Nor  was  there 
any  error  in  the  alleged  irregularities  concerning  the 
bailiff,  or  in  any  other  particular. 

The  judgment  is  affirmed. 

Mount  and  Hadxey^  JJ.,  concur. 

FxTLLEETON^  C.  J.  (disscntiug) — I  cannot  agree  with 
the  majority  that  the  jurors  Ogden,  Thompson,  and  Lynch 
were  qualified.  The  two  first  named  were,  I  think,  dis- 
qualified under  the  rule  in  State  v.  Murphy,  9  Wash.  204 
(37  Pac.  420),  and  State  v.  Wilcox,  11  Wash.  215  (39 
Pac.  368),  and  that  juror  Lynch  was  disqualified  because 
prejudiced  against  one  of  the  defenses  interposed.  True, 
the  latter  said,  in  answer  to  questions  put  to  him  by  the 
judge,  that  he  could  give  the  defendant  the  benefit  of  the 
defense  of  insanity  caused  by  drunkenness,  or  the  benefit 
of  a  reasonable  doubt  on  the  question ;  yet  it  is  well  known 
that  one  having  a  prejudice  against  a  particular  defense 
is  much  harder  to  convince  of  its  existence  than  is  one 
whose  mind  is  free  to  act.  Neither  can  I  agree  that  it  is 
improper  to  ask  a  person  called  as  a  juror  whether  or  not 
he  has  a  prejudice  against  a  man  who  stands  charged  with 
crime.  Such  a  prejudice  does  exist,  and,  when  strong 
enough  to  affect  the  juror's  decision,  is  a  disqualification. 
By  the  Code  a  proposed  juror  is  made  a  competent  wit- 
ness as  to  his  own  qualifications,  and  I  see  no  reason  why 
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he  may  not  be  examined  on  any  subject  that  a£Fects  his 
qualifications.  But  if  it  were  not  a  question  going  to  the 
competency  of  the  juror,  I  still  think  it  permissible.  In 
this  state  a  certain  number  of  challenges  are  allowed  each 
party,  which  can  be  exercised  without  assigning  a  reason 
therefor.  If  this  right  is  to  remain  of  value,  then  the 
parties  must  have  the  privilege  of  examining  jurors  some- 
what more  widely  than  the  statutory  right  to  challenge  for 
cause  will  warrant.  As  preliminary  io  this  right  of  per- 
emptory challenge,  I  think  such  questions  as  this  are  not 
only  permissiblcj  but  proper.  In  my  opinion,  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted. 


[No.  4552.     Decided  February  24»  1903.] 

The  State  of  Washington  on  the  Relation  of  B.  F. 
Heuston  v.  C.  W.  Maynaed,  as  State  Treasurer. 

SCHOOL    LANDS — PROCEEDS    OF    SALE  —  STATUTE    AUTHOBIZINO    INVA- 
SION  OF  PRINCIPAL  —  CONFLICT  WITH  ENABLING  ACT. 

The  act  of  March  7,  1895  (Laws  1895,  p.  55)  providinfir 
for  the  creation  of  a  state  normal  school  fund  into  which  shall 
he  paid  all  proceeds  from  the  sales  of  lands  granted. to  the  state 
of  Washington  by  the  United  States  for  normal  schools,  and  au- 
thorizing the  payment  of  the  cost  of  erection  of  normal  school 
buildings  from  such  fund  is  void,  because  in  conflict  with  the 
provisions  of  the  enabling  act  for  the  admission  of  this  state 
into  the  Union,  wherein  it  Is  provided  (§11)  "that  all  lands 
herein  granted  for  educational  purposes  shall  be  disposed  of  only 
at  public  sale,  .  .  .  the  proceeds  to  constitute  a  permanent 
school  fund,  the  interest  of  which  only  shall  be  expended  in  the 
support  of  said  schools." 

Original  Application  for  Mandarmis. 

B.  F.  Heuston,  for  relator. 

W.  B.  Stratton,  Attorney  General,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is^an  original  application  for  a  writ 
of  mandate  to  compel  the  state  treasurer  to  pay  the  inter- 
est upon  a  warrant  issued  by  the  state  through  its  proper 
of&cers  upon  the  state  normal  school  fund,  in  consideration 
of  work  done  and  expenses  incurred  in  the  erection  of  a 
state  normal  school  building  for  the  Washington  State 
^Normal  School  at  New  Whatcom.  The  warrant  was 
drawn  pursuant  to  an  act  of  the  legislature,  approved 
March  7,  1895.  Laws  1895,  p.  55.  The  fund  upon  which 
it  was  drawn  was  created  by  the  first  section  of  the  act, 
which  is  as  follows: 

"Section  1.  There  is  hereby  created  a  fund  to  be 
known  as  the  'state  normal  school  fund,'  into  which  fund 
shall  be  paid  all  proceeds  from  the  sales  of  lands  granted 
to  the  state  of  Washington  by  the  United  States  for  state 
nonnal  schools,  and  thft  no  appropriation  for  the  erection 
of  state  normal  school  buildings  shall  be  made  from  any 
other  fund,  except  the  fund  derived  from  the  sale  of  lands 
granted  by  the  United  States  to  the  state  of  Washington 
for  state  noi^ial  schools." 

Sections  2  and  3  of  the  act  appropriate  from  said 
funds  for  the  purpose  of  erecting  and  equipping  a  state 
normal  school  at  Cheney,  $60,000,  and  for  another  at 
Whatcom,  $40,000.  Section  4  authorizes  the  issuance  of 
bonds  to  the  amount  of  $100,000,  "payable  out  of  the 
fund  provided  for  in  section  one  of  this  act,  and  not 
otherwise,  and  no  primary  or  secondary  application  for 
the  payment  of  said  bonds,  except  out  of  the  aforesaid 
fund,  is  intended  to  be  created  bv  this  act.  Said  bonds 
shall  not  be  sold  for  less  than  par."  The  state  was  never 
able  to  sell  these  bonds,  and  none  were  ever  issued.  Sec- 
tion 5  of  the  act  is  as  follows: 

"Sec.  5.    Until  the  sale  of  said  bonds,  the  work  of  erect- 
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ing  said  normal  school  buildings  shall  proceed  and  be  paid 
for  by  warrants  drawn  upon  the  fund  created  by  this  act 
which  shall  draw  interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  annually,  and  whenever  there  shall  not  be 
sufficient  moneys  in  said  fund  to  pay  all  outstanding  war- 
rants, it  shall  be  the  duty  of  the  treasurer  to  reserve  a  suffi- 
cient amount  to  pay  the  interest  on  all  outstanding  war- 
rants before  paying  the  principal  of  any  senior  outstand- 
ing warrants.  Whenever  there  shall  not  be  sufficient  mon- 
eys in  said  fund  to  pay  the  interest  on  all  outstanding 
warrants  drawn  against  it,  the  interest  shall  be  paid  on 
warrants  in  the  order  in  which  they  are  drawn,  and  all 
unpaid  interest  on  junior  warrants  shall  draw  interest  at 
the  rate  of  seven  per  cent,  annually.  Interest  on  warrants 
drawn  under  the  provisions  of  this  act  shall  be  computed 
from  the  first  day  of  the  month  succeeding  the  date  of  the 
warrant." 

Warrants  were  issued  under  this  act  between  July  13, 
1895,  and  April  30,  1897,  to  the  amount  of  $100,000. 
Warrants  numbered  1  to  4,  inclusive,  for  $50  each,  were 
issued  on  July  13,  1895 ;  No.  5,  for  $900,  on  August  6, 
1895,  and  No.  6,  the  warrant  in  this  action,  for  $54.90, 
was  issued  on  August  19,  1895.  There  has  come  into  the 
state  normal  school  fund  from  the  sale  of  lands  granted  to 
the  state  for  normal  schools  since  1895  the  sum  of  $7,000, 
which  is  sufficient  to  pay  the  interest  on  warrants  1  to  6  in- 
elusive,  although  not  su?fficient  to  pay  the  interest  on  all  the 
warrants  issued  upon  said  fund.  No  part  of  this  money 
has  been  paid  out  as  interest  or  principal  on  any  of  the 
warrants,  or  otherwise,  or  invested  as  a  permanent  fund; 
nor  has  any  part  of  this  money  been  received  as  interest 
or  income  from  said  land  grant  or  the  proceeds  thereof. 
The  treasurer  refuses  to  pay  the  interest  upon  relator's 
warrant  for  two  principal  reasons:  (1)  That  the  pro- 
ceeds arising  from  the  sale  of  normal  school  lands  consti- 
tute a  permaneiit  fund,  the  interest  or  income  only  of 
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which  may  be  appropriated  in  support  of  said  normal 
schools^  and  that  the  act  of  1895,  supra,  is  in  contravention 
of  the  enabling  act,  because  it  undertakes  to  appropriate 
the  proceeds  themselves;  (2)  that  no  appropriation  has 
been  made  for  the  payment  of  interest  upon  the  warrants 
in  question,  or  any  of  the  warrants  issued  by  authority  of 
said  act 

A  determination  of  the  first  question  involves  the  con- 
fitruction  of  the  act  of  Congress  admitting  the  state  into 
the  Union,  approved  February  22,  1889,  and  commonly 
known  as  the  ^^Enabling  Act/'  The  provisions  of  that  act 
relative  to  the  question  imder  consideration  are  as  f oUows : 

''Sec.  10.  That  upon  the  admission  of  each  of  said 
btates  into  the  Union,  sections  numbered  16  and  36  in 
every  township  of  said  proposed  states,  and  where  such 
sections,  or  any  part  thereof,  have  been  sold  or  otherwise 
disposed  of  by  or  under  the  authority  of  any  act  of  Con- 
gress, other  lands  equivalent  thereto,  in  legal  subdivisions 
of  not  less  than  one  quarter  section,  and  as  contiguous  as 
may  be  to  the  section  in  lieu  of  which  the  same  is  taken, 
are  hereby  granted  to  said  states  for  the  support  of  com- 
mon schools,  such  indemnity  lands  to  be  selected  within 
said  states  in  such  manner  as  the  legislature  may  provide, 
with  the  approval  of  the  secretary  of  the  interior:  Pro- 
vided, That  the  16th  and  36th  sections  embraced  in  per- 
manent reservations  for  national  purposes  shall  not,  at  any 
time,  be  subject  to  the  grants  nor  to  the  indemnity  pro- 
visions of  this  act,  nor  shall  any  lands  embraced  in  Indian, 
military,  or  other  reservations  of  any  character,  be  sub- 
ject to  the  grants  or  to  the  indemnity  provisions  of  this 
act  until  the  reservation  shall  have  been  extinguished  and 
such  lands  be  restored  to,  and  became  a  part  of,  the  public 
domain. 

"Sec.  11.  That  all  lands  herein  granted  for  educational 
purposes  shall  be  disposed  of  only  at  public  sale,  and  at 
a  price  not  less  than  $10  per  acre,  the  proceeds  to  consti- 
tute a  permanent  school  fund,  the  interest  of  which  only 


186     STATE  EX  REL.  HBUSTON  v.  MATNARD. 

Opinion  of  the  Court. — Mount,  J.  [31  Wash. 

shall  be  expended  in  the  support  of  said  schools.  But 
said  lands  may,  under  such  regulations  as  the  legislatures 
shall  prescribe,  be  leased  for  periods  of  not  more  than 
five  years,  in  quantities  not  exceeding  one  section  to  any 
one  person  or  company;  and  such  land  shall  not  be  sub- 
ject to  pre-emption,  homestead  entry,  or  any  other  entry 
under  the  land  laws  of  the  United  States,  whether  sur- 
veyed or  unsurveyed,  but  shall  be  reserved  for  school  pur- 
poses only." 

Section  12  grants  fifty  sections  of  unappropriated  pub- 
lic lands  for  the  purpose  of  erecting  public  buildings  at 
the  capital  of  each  state  for  legislative,  executive,  and  judi- 
cial purposes;  and  §  13  provides  that  five  per  centum  of 
the  proceeds  of  sales  of  public  lands  within  the  states,  sold 
subsequent  to  the  admission  of  the  states,  shall  be  paid  to 
the  states  as  a  permanent  fund  for  the  support  of  the  com- 
mon  schools. 

"Sec.  14.  That  the  lands  granted  to  the  territories  of 
Dakota  and  Montana  by  the  act  of  February  18,  1881, 
entitled  *An  act  to  grant  lands  to  Dakota,  Montana,  Ari- 
zona, Idaho  and  Wyoming  for  university  purposes,'  are 
hereby  vested  in  the  states  of  South  Dakota,  North  Dakota 
and  Montana,  respectively,  if  such  states  are  admitted  into 
the  Union,  as  provided  in  this  act,  to  the  extent  of  the  full 
quantity  of  seventy-two  sections  to  each  of  said  states, 
and  any  portion  of  said  land  that  may  not  have  been 
selected  by  either  of  said  territories  of  Dakota  and  Mon- 
tana may  be  selected  by  the  respective  states  aforesaid; 
but  said  act  of  February  18,  1881,  shall  be  so  amended 
as  to  provide  that  none  of  said  lands  shall  be  sold  for 
less  than  $10  per  acre,  and  the  proceeds  shall  constitute  a 
permanent  fund  to  be  safely  invested  and  held  by  said 
states  severally,  and  the  income  thereof  be  used  exclu- 
sively for  university  purposes.  And  such  quantity  of  the 
lands  authorized  by  the  fourth  section  of  the  act  of  July 
17,  1854,  to  be  reserved  for  university  purposes  in  the  ter- 
ritory of  Washington,  as,  together  with  the  lands  confiivmed 
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to  the  vendees  of  the  territory  by  the  act  of  March  14, 
1864,  will  make  the  full  quantity  of  seventy-two  entire 
sections,  are  hereby  granted  in  the  like  manner  to  the 
state  of  Washington  for  the  purpose  of  a  university  in 
said  state.  Kone  of  the  lands  granted  in  this  section  shall 
be  sold  at  less  that  $10  per  acre;  but  said  lands  may  be 
leased  in  the  same  manner  as  provided  in  section  11  of  this 
act.  The  schools,  colleges  and  universities  provided  for  in 
this  act  shall  forever  remain  under  the  exclusive  control 
of  the  said  states,  respectively,  and  no  part  of  the  pro- 
ceeds arising  from  the  sale  or  disposal  of  any  lands  herein 
granted  for  educational  purposes  shall  be  for  the  support 
of  any  sectarian  or  denominational  school,  college  or  uni- 
versity. The  section  of  land  granted  by  the  act  of  June 
16,  1880,  to  the  territory  of  Dakota  for  an  asylum  for  the 
insane  shall,  upon  the  admission  of  said  state  of  South 
Dakota  into  the  Union,  become  the  property  of  said 
state." 

"Sec.  16.  That  90,000  acres  of  land,  to  be  selected  and 
located  as  provided  in  section  10  of  this  act,  are  hereby 
granted  to  each  of  said  states,  except  to  the  state  of  South 
Dakota,  to  which  120,000  acres  are  granted,  for  the  use 
and  support  of  agricultural  colleges  in  said  states,  as  pro- 
vided in  the  acts  of  Congress  making  donations  of  lands 
for  such  purpose. 

"Sec.  17.  That  in  lieu  of  the  grant  of  land  for  purposes 
of  internal  improvements  made  to  new  states  by  the  eighth 
section  of  the  act  of  September  4,  1841,  which  act  is 
hereby  repealed  as  to  the  states  provided  for  by  this  act, 
and  in  lieu  of  any  claim  or  demand  by  the  said  states,  or 
either  of  them,  under  the  act  of  September  28,  1850,  and 
section  2479  of  the  revised  statutes,  making  a  grant  of 
swamp  and  overflowed  lands  to  certain  states,  which  grant 
it  is  hereby  declared  is  not  extended  to  the  states  provided 
for  in  this  act,  and  in  lieu  of  any  grant  of  saline  lands 
to  said  states,  the  following  grants  of  land  are  hereby 
made,  towit :  To  the  state  of  South  Dakota :  For  the  school 
of  mines,  40,000  acres;  for  the  reform  school,  40,000 
acres ;    for  the  deaf  and  dumb  asylum,  40,000  acres ;  for 
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the  agricultural  college,  40,000  acres;  for  the  university, 
40,000  acres ;  for  state  normal  schools,  80,000  acres ;  for 
public  buildings  at  the  capital  of  said  state,  50,000  acres ; 
and  for  such  other  educational  and  charitable  purposes  as 
the  legislature  of  said  state  may  determine,  170,000  acres ; 
in  all  500,000  acres.  To  the  state  of  North  Dakota  a  like 
quantity  of  land  as  is  in  this  section  granted  to  the  state 
of  South  Dakota ;  and  to  be  for  like  purposes,  and  in  like 
proportion  as  far  as  practicable.  To  the  state  of  Mon- 
tana :  For  the  establishment  and  maintenance  of  a  school 
of  mines,  100,000  acres ;  for  state  normal  schools,  100,000 
acres;  for  agricultural  colleges,  in  addition  to  the  grant 
hereinbefore  made  for  that  purpose,  50,000  acres ;  for  the 
establishment  of  a  state  reform  school,  50,000  acres;  for 
the  establishment  of  a  deaf  and  dumb  asylum,  50,000 
acres ;  for  public  buildings  at  the  capital  of  the  state,  in 
addition  to  the  grant  hereinbefore  made  for  that  purpose, 
160,000  acres.  To  the  state  of  Washington :  For  the  estab- 
lishment and  maintenance  of  a  scientific  school,  100,000 
acres ;  for  state  normal  schools,  100,000  acres ;  for  public 
buildings  at  the  state  capital,  in  addition  to  the  grant  here- 
inbefore made  for  that  purpose,  100,000  acres;  for  state 
charitable,  educational,  penal  and  reformatory  institu- 
tions, 200,000  acres.  That  the  states  provided  for  in  this 
act  shall  not  be  entitled  to  any  further  or  other  grants  of 
land  for  any  purpose  than  as  expressly  provided  in  this 
act.  And  the  lands  granted  by  this  section  shall  be  held, 
appropriated  and  disposed  of  exclusively  for  the  purposes 
herein  mentioned,  in  such  manner  as  the  legislatures  of  the 
respective  states  may  severally  provide." 

It  will  be  observed  that  §  10  grants  to  each  of  the 
states  named  in  the  act  sections  16  and  36  in  every  town- 
ship ''for  the  support  of  common  schools'^ ;  that  §  14 
grants  to  the  state  of  Washington  for  the  purposes  of  a 
university,  seventy-two  sections  of  land  "in  like  manner" ; 
that  is,  "the  proceeds  shall  constitute  a  permanent  fund 
to  be  safely  invested  and  held  by  said  states  severally,  and 
the  income  thereof  be    used    exclusively  for  university 
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purposes" ;  that  §  16  grants  to  the  state  of  Washington  90,- 
000  acres  of  land  for  the  use  of  the  agricultural  college, 
"as  provided  in  the  act  of  congress  making  donations  of 
land  for  such  purposes ;  that  §  17,  in  lieu  of  the  grants 
of  land  made  by  §  8  of  the  act  of  September  4,  1841, 
and  by  the  act  of  September  28,  1850,  and  §  2479  of 
the  Hevised  Statutes  and  in  lieu  of  any  grant  of 
saline  lands,  grants  to  this  state,  for  the  establishment  and 
maintenance  of  a  scientific  school,  100,000  acres ;  for  state 
normal  schools,  100,000  acres ;  for  public  buildings  at  the 
state  capital  in  addition  to  the  grant  hereinbefore  made, 
100,000  acres;  for  state,  charitable,  educational,  penal, 
and  reformatory  institutions,  200,000  acres.  "And  the 
lands  granted  by  this  section  shall  be  held,  appropriated 
and  disposed  of  exclusively  for  the  purposes  herein  men- 
tioned, in  such  manner  as  the  legislatures  of  the  respective 
states  may  severally  provide." 

It  is  contended  by  the  relator  that  the  last  sentence  of 
§  17  contains  the  only  limitation  upon  the  legislature  with 
reference  to  the  disposition  of  the  lands  granted  for  state 
normal  schools,  and  that  the  limitation  contained  in  §  11 
has  reference  only  to  sections  16  and  36  granted  by  §  10 
of  the  enabling  act  for  the  support  of  common  schools; 
and  a  very  plausible  argument  is  made  to  sustain  this  con- 
tention. But  this  argument  necessarily  eliminates  §  11 
of  this  act  as  an  independent  section  of  the  act,  and  also 
limits  the  general  words  therein  used,  namely,  "aZZ  lands 
herein  granted  for  educational  purposes,"  to  mean  all  lands 
in  §  10  granted  for  common-school  purposes.  If  congress 
intended  §  11  to  be  only  a  limitation  to  §  10,  and  not  apply 
to  the  whole  act,  it  was  verv  unfortunate  in  the  use  of 
words  to  express  that  intention,  even  if  the  making  of  §  11 
an  independent  section  was  an  inadvertence.  But,  taking 
the  section  as  we  find  it,  an  independent  section,  in  con- 
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nection  with  the  general  words  used,  it  seems  conclusive 
to  our  iTuinds  that  congress  intended  to  make  it  refer,  not 
only  to  the  preceding  section,  but  to  the  whole  act,  and 
that  the  words  "herein"  and  "educational  purposes"  were 
used  advisedly,  and  refer  to  all  lands  granted  for  such 
purposes  in  the  whole  act.  It  is  true  that,  with  this  con- 
struction placed  upon  §  11,  the  provision  found  in  §  14, 
as  follows,  "None  of  the  lands  granted  in  this  section  shall 
be  sold  at  less  than  $10  per  acre,  but  said  lands  may  be 
leased  in  the  same  manner  as  provided  in  §  11  of  this  act," 
was  not  necessary.  But  this  provision  was  evidently  in- 
serted to  avoid  the  possibility  of  a  construction  that  uni- 
versity lands  might  be  sold,  under  provisions  of  the  act  of 
1864,  at  less  than  $10  per  acre.  The  clause  in  §  17,  as 
follows,  "And  the  lands  granted  by  this  section  shall  be 
held,  appropriated  and  disposed  of  excliisiTely  for  the 
purposes  herein  mentioned,  in  such  manner  as  the  legisla- 
tures of  the  respective  states  may  severally  provide"  refers 
to  the  manner  of  holding  and  of  appropriating  and  of 
disposing  of  the  lands,  and  must  be  construed  with  refer- 
ence to  the  limitations  contained  in  §  11  as  to  lands  granted 
for  educational  purposes.  The  manner  of  the  disposition 
or  the  sale  of  such  lands,  and  the  manner  of  the  hold- 
ing or  the  investment  of  the  proceeds,  and  the  appropria- 
tion of  the  interest  or  income,  is  subject  to  the  limitations 
contained  in  §  11  of  the  act.  The  states  of  North  Dakota, 
South  Dakota,  and  Montana  have  all  placed  the  above 
construction  upon  the  grant  of  lands  for  normal  schools  by 
adopting  constitutional  provisions  declaring  the  proceeds 
of  such  lands  a  permanent  fund.  See  Consitiution,  North 
Dakota,  art.  9,  §  159 ;  Constitution,  South  Dakota,  art.  8, 
§  7;  Constitution,  Montana,  art.  11,  §  12.  We  think  this 
construction  accords  with  the  general  policy  of  the  federal 
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government  towards  educational  institutions  named  in  the 
enabling  act.  It  does  no  violence  to  any  of  the  provisions 
of  the  act,  and  conduces  to  the  penmanency  of  the  normal 
schoi)ls.  If  we  are  correct  in  this  construction  of  the  en- 
abling act,  it  follows  that  the  act  of  the  legislature  of  1895 
is  void,  in  so  far  as  it  attempts  to  appropriate  the  proceeds 
of  the  lands  granted  for  normal  schools  instead  of  the  inter- 
est and  income  thereof,  and  that  the  treasurer  cannot  be 
compelled  to  pay  out  any  part  of  the  funds  derived  from 
the  sale  of  the  lands  for  either  principal  or  interest  on  the 
warrant  in  question.  Eomaine  v.  State,  7  Wash.  215  (34 
Pac.  924). 

This  conclusion  may  work  a  hardship  upon  the  holders 
of  warrants  issued  under  the  act  of  1895,  who  have  in  good 
faith  given  to  the  state  value  therefor;  but  the  state  in 
justice  ought  to,  and  no  doubt  will,  make  provision  for  the 
payment  of  the  warrants  thus  issued. 

Entertaining  these  views,  it  is  unnecessary  to  discuss 
other  questions  presented. 

The  writ  is  therefore  denied. 

FuLLEHTON^  C.  J.,  and  Hadley  and  Dunbab,  JJ.,  con- 
cur. 


£No.  4317.     Decided  February  26,  1903.]  I'sPul' 

City  of  Seattle,  Respondent,  v.  R.   W.   Babto,  Apt  s\  ui 

pellant.  l-^«^ 

MUNICIPAL    CORPORATIONS  —  ORDINANCES  —  SINGLENESS    OF   OBJECT. 

An  ordinance  regulating  and  licensing  the  carrying  on  of 
business  by  auctioneers,  second-hand  dealers,  bill  posters,  hotel 
runners,  pawn  brokers  and  persons  engaged  in  the  temporary  sale 
of  goods  cannot  be  regarded  as  enumerating  more  than  one  object 
of  legislation,  as  it  has  as  its  general  purpose  the  protection  of 


> 


142  SEATTLE  V.  BARTO. 

Opinion  of  the  Court. — Fuixebton,  C.  J.      [31  Wash. 

the  public  against  certain  occupations  deemed  inimical  to  the 
public  good  if  allowed  to  be  conducted  without  restrictions. 

SAME  —  SUFFICIENCY  OF  TITLE. 

Where  the  title  of  an  ordinance  states  that  it  is  "an  ordinance 
to  license  and  regulate  certain  trades  and  occupations  In  the 
city/'  It  sufficiently  expresses  the  object  of  the  ordinance  without 
enumerating  in  the  title  the  several  occupations  mentioned  in  the 
body  of  the  act. 

SAME  —  PAWNBBOKEBS  —  LICENSE    FEES  —  EXCESSIVENESS. 

A  license  fee  of  |100  per  annum  upon  the  business  of  pawn- 
broking  cannot,  as  a  matter  of  law  be  said  to  be  arbitrary  and  ex- 
•cessive,  and  therefore  a  tax  on  business,  but,  such  business  being 
a  proper  subject  of  police  regulation,  it  is  within  the  province 
of  the  municipality  to  make  the  business  bear  the  cost  of  sur- 
veillance, the  fairness  of  which  the  courts  will  not  inquire  into 
on  any  mere  difference  of  opinion  between  the  municipal  author- 
ities and  those  engaged  in  the  regulated  business,  in  the  absence 
of  any  proof  on  the  question  of  the  excessiveness  of  the  charge. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Arthur  E.  Griffin,  Judge.     Affirmed. 

Tucker  &  Hylandj  for  appellant. 
Ellw  De  Bniler,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  C.  J. — The  appellant  was  convicted  of  the 
offense  of  engaging  in  the  business  of  a  pawnbroker  in  the 
city  of  Seattle  without  first  having  procured  a  license 
therefor,  as  required  by  an  ordinance  of  the  city,  and  from 
the  judgment  of  conviction  appeals.  The  question  pre- 
sented by  the  record  is  the  validity  of  the  ordinance  under 
which  the  conviction  was  had.  The  several  objections 
made  we  shall  notice  in  order. 

It  is  said  first  that  the  ordinance  contains  more  than  one 
object.  The  charter  of  the  city  of  Seattle  (Freeholders' 
1896,  art.  4,  §10)  contains  the  following  provision: 
"^'Every  legislative  act  of  this  city  shall  be  by  ordinance. 
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Every  ordinance  shall  be  clearly  entitled  and  shall  contain 
but  one  object,  which  shall  be  clearly  expressed  in  its  title." 
The  ordinance  in  question  is  entitled  as  follows :  "An  or- 
dinance to  license  and  regulate  certain  trades  and  occupa- 
tions in  the  city  of  Seattle,  providing  penalties  for  the 
violation  thereof,  and  repealing  all  ordinances  inconsistent 
therewith."  The  body  of  the  ordinance  contains  provisions 
relating  to  the  licensing  and  regulation  of  various  trades 
and  occupations,  among  which  are  auctioneers,  second 
hand  dealers,  billposters,  hotel  runners,  persons  engaged 
in  the  tempory  sale  of  goods,  and  the  business  engaged  in 
by  the  appellant,  that  of  a  pawnbroker.  The  contention 
is  that  these  several  trades  and  occupations  are  so  far  dis- 
tinct as  to  require  that  legislation  governing  and  regulating 
them  be  by  several  and  distinct  ordinancea,  and  that  they 
cannot  be  joined  in  one  ordinance,  no  matter  how  specific 
the  title  of  that  ordinance  imay  be  made.  But  it  was  not 
intended  by  the  requirement  contained  in  the  charter  that 
the  city  council  should  not  pass  an  ordinance  having  a 
general  object,  and  bring  within  its  terms  all  matters  per- 
taining to  that  object,  whether  it  embrace  a  number  of 
persons  or  a  variety  of  trades  and  occupations.  The  term 
"object"  was  not  used  in  the  sense  of  "number"  or  "var- 
iety," nor  was  it  intended  to  require  a  distinct  legislative 
act  for  each  particular  matter  legislated  upon.  It  was 
intended  to  prevent  the  imion  in  one  act  of  diverse,  incon- 
gruous, and  disconnected  matters,  having  no  relation  to  or 
connection  with  each  other,  but  was  not  intended  to  prevent 
the  law-making  power  from  enacting  under  a  general  title 
provisions  affecting  a  variety  of  matters,  so  long  as  there 
is  a  natural  connection  between  the  several  matters  and  the 
object  named  in  the  title.  As  was  said  by  this  court  in 
Marston  v.  Humes,  3  Wash.  267   (28  Pac.  520),  when 
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speaking  of  the  use  of  the  words  "subject"  and  "object"  as 
used  in  constitutions  with  reference  to  legislative  enact- 
ments : 

"There  are  two  ways  in  which  the  words  thus  used  can 
be  interpreted.  One  is  to  hold  that  the  word  ^subject'  is 
not  capable  of  further  reduction ;  the  other  is  to  hold  that 
it  means  a  single  subject  in  a  more  enlarged  sense,  in 
which  imay  be  included  a  large  number  of  sub-subjects. 
To  hold  that  the  constitution  makers  intended  the  first 
interpretation  would,  be  to  convict  them  of  intention  to 
so  tie  the  hands  of  the  legislature  as  to  make  legislation 
extremely  difficult,  if  not  impossible ;  while  the  other  con- 
struction will  substantially  subser\'e  the  object  which  they 
had  in  view  and  at  the  same  time  leave  the  legislature  free 
to  legislate  in  a  reasonable  manner.  I  am  of  the  opinion 
that  the  legislature  must  be  the  judge  of  the  scope  which 
they  will  give  to  the  word  ^subject,'  and  that  so  long  as 
the  title  embraces  but  one  subject  it  is  not  inimical  to 
such  constitutional  provision,  even  although  the  subject  as 
thus  used  contains  any  number  of  sub-subjects.  As  I  have 
suggested,  any  other  rule  would  make  legislation  practi- 
cally impossible.  I  do  not  suppose  it  will  be  contended 
that  a  title  would  be  void  which  provided  that  the  enact- 
ment was  to  be  upon  the  subject  of  pleading.  It  will  be 
admitted  by  almost  every  one  that  that  was  a  single  sub- 
ject, yet  if  we  construe  the  word  in  its  more  narrow  sense 
it  contains  imany  subjects,  and  the  title  would  be  clearly 
bad,  and  the  legislature  would  be  driven  to  enact  separate 
laws  upon  the  subject  of  complaints,  answers,  replies,  etc, 
etc.  If  we  hold  ^pleading^  to  be  a  sufficient  identification 
and  unification  of  the  subject,  it  is  because  we  say  the  legis- 
lature has  seen  fit  to  make  that  a  single  subject.  Again,  it 
would  hardly  be  contended  that  it  is  not  competent  under 
the  provision  in  question  for  the  legislature  to  enact  as  a 
single  law  a  code  of  civil  procedure,  and  that  an  act  en- 
titled 'An  act  to  provide  a  code  of  civil  procedure'  would 
be  invalid,  yet  under  this  subject  innumerable  subheads 
and  subjects  can  easily  be  carved  out.  Such  title  is  good 
because  the  legislature  has  seen  fit  to  take  a  comprehensive 
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subject  which  can  properly  cover  all  of  such  subjects.  If 
the  legislature  can  thus  by  a  name  sufficiently  comprehen- 
sive embrace  all  of  the  subjects  properly  relating  to  civil 
procedure,  it  must  follow  that  by  adopting  a  subject  suffi- 
ciently general  it  can  embrace  in  one  act  all  the  statute  law 
of  the  state.  In  other  words  the  legislature  may  adopt  just 
as  comprehensive  a  title  as  it  sees  fit,  and  if  such  title  when 
taken  by  itself  relates  to  a  unified  subject  or  object,  it  is 
good,  however  much  such  unified  subject  is  capable  of 
division/' 

So  Mr.  Cooley,  in  his  work  upon  Constitutional  Limi- 
tations, uses  this  language: 

"The  generality  of  a  title  is  therefore  no  objection  to  it, 
so  long  as  it  is  not  made  a  cover  to  legislation  incongruous 
in  itself,  and  which  by  no  fair  intendment  can  be  consid- 
ered as  having  a  necessary  or  proper  connection.  The 
legislature  must  determine  for  itself  how  broad  and  com- 
prehensive shall  be  the  object  of  a  statute,  and  how  mucli 
particularity  shall  be  employed  in  the  title  in  defining  it." 
Cooley,  Constitutional  Limitations  (6th  ed.),  p.  172. 

Under  the  rules  here  announced,  the  ordinance  in  ques- 
tion contains  nothing  not  germane  to  its  title.  Its  purpose 
was  to  regulate  certain  trades  and  occupations  deemed 
inimical  to  the  public  good  if  allowed  to  be  conducted  with- 
out restrictions.  It  had,  therefore,  a  general  purpose, 
namely,  the  protection  of  the  public,  and  but  one  object 
within  the  meaning  of  the  charter  provision. 

The  next  objection  is  that  the  title  of  the  ordinance  does 
not  sufficiently  express  its  object.  This  seems  to  be  based 
upon  the  fact  that  the  several  occupations  mentioned  in 
the  body  of  the  act,  and  for  which  licenses  are  required, 
are  not  enumerated  in  the  title  but  are  covered,  if  covered 
at  all  by  the  general  designation  of  "certain  trades  and 
occupations."  But  a  title,  to  be  sufficient,  need  not  be  an 
index  to  the  provisions  of  the  ordinance.     It  is  sufficient 
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if  it  gives  such  notice  of  its  object  as  to  reasonably  lead  to 
an  inquiry  into  its  body.  "The  purpose  of  the^title  is 
only  to  call  attention  to  the  subjectTtnatter  of  the  act,  and 
the  act  itself  must  be  looked  to  for  a  full  description  of  the 
powers  conferred."  Lancey  v.  King  County,  15  Wash.  9 
(45  Pac.  645,  34  L.  R.  A.  817).  The  title  of  the  act  in  ques- 
tion is  thus  specific.  It  calls  attention  to  the  fact  that  there 
are  trades  and  occupations  which  cannot  be  pursued  in  the 
city  of  Seattle  without  a  license,  and  one  examining  the 
title  would  not  be  justified  in  passing  it  by  on  the  supposi- 
tion that  it  contained  nothing  affecting  the  business  of  a 
pawnbroker. 

Lastly,  it  is  said  that  the  fee  exacted  by  the  ordinance 
for  the  privilege  of  engaging  in  the  business  of  pawnbrok- 
ing  is  so  excessive  as  to  amount  to  a  tax  upon  the  business, 
and,  being  a  tax,  is  in  violation  of  §  5  of  art.  7  of  the 
state  constitution.  But  we  think  the  constitutional  question 
here  suggested  is  not  before  us.  The  amount  of  the  li- 
cense fee  fixed  by  the  ordinance  for  the  business  of  pawn- 
broking  is  one  hundred  dollars  per  annum.  There  is  noth- 
ing in  the  record  to  show  what  the  actual  costs  are,  or 
what  a  reasonable  charge  would  be,  for  enforcing  the  regu- 
lations prescribed,  and  we  are  asked  to  say,  as  a  matter  of 
law,  that  the  amount  fixed  is  so  far  in  excess  of  any  sum 
that  could  be  legitimately  charged  for  regulating  the  busi- 
ness as  to  enter  the  domain  of  taxation.  We  do  not  feel 
that  we  are  authorized  to  do  this  in  the  case  before  us. 
It  is  not  doubted  that  the  business  of  pawnbroking  is  a 
proper  subject  of  police  regulation,  nor  is  it  doubted  that 
it  is  within  the  province  of  the  municipal  authorities  to 
make  the  business  bear  the  costs  of  such  regulation.  As 
these  costs  must  be  prescribed  in  advance,  they  must  of 
necessity  be  based  upon  estimates  which  it  is  the  right 
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and  duty  of  the  municipal  authorities  to  make.  The  courts 
cannot,  therefore,  on  any  mere  difference  of  opinion  as  to 
the  amount  necessary  to  meet  these  costs,  say  that  they  are 
excessive.  They  must  be  shown  to  be  so  by  evidence,  or 
else  they  must  be  so  exorbitant  and  arbitrary  as  to  leave 
no  room  for  two  opinions  on  the  matter — so  exorbitant  and 
arbitrary  as  to  show  that  they  could  not  have  been  based 
upon  any  possible  estimate  of  the  probable  cost.  The 
amount  of  the  fee  in  question  here  is  not  subject  to  these 
objections.  It  cannot  be  said  that  it  will  exceed  even  the 
actual  cost  of  surveillance,  much  less  can  it  be  said  it  is 
excessive  or  arbitrary. 

Finding  no  error  in  the  record,  the  judgment  will  stand 
affirmed. 

Mount  and  Dunbae,  J  J.,  concur. 


1  31    147 
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Emma  P.  Plumley,  Appellant,  v.  Jeannette  Simpson^ 

Respondent. 

TSOKL STAT   OF   PB0CE3SDIN0S    UNTIL  PAYMENT    OF   COSTS    IN    OTHEB 

ACTION  —  FOWEB   OF    COUBT. 

An  order  of  the  court  staying  proceedings  in  an  action,  until 
a  judgment  against  plaintiff  for  costs  In  a  prior  action  between 
the  same  parties  involYlng.  the  same  subject-matter  was  paid,  is 
a  '^alid  exercise  of  the  court's  powers. 

same RECORD  IN  OTHEB  CAUSE  —  JUDICIAL  NOTICE. 

The  fact  that  such  prior  Judgment  was  void  for  want  of  Juris- 
diction would  not  be  a  matter  of  which  the  trial  or  appellate 
court  could  take  Judicial  notice  on  the  motion  for  stay  of  pro- 
ceedings, nor  could  such  record  in  the  prior  cause  be  made 
available,  unless  introduced  in  evidence  in  the  lower  court  and 
incorporated  in  the  record  on  appeal. 


148  PLUMLEY  V.  SIMPSON. 


Opinion  Per  Curiam.  [31  Wash. 


Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallman,  Judge.    Aifirmed. 

Lyman  E.  Knapp  and  /.  D,  McCutcheon,  for  appellant. 
Roberts  &  Leehey  and  /.  W.  La7vgley,  for  respondent. 

Per  Curiam. — On  February  6,  1902,  tlie  appellant, 
being  then  the  holder  of  a  certificate  of  delinquency  of  cer- 
tain taxes  assessed  against  lands  belonging  to  the  respond- 
ent, applied  to  the  superior  court  for  a  judgment  of  fore- 
closure. A  summons  in  the  usual  form  was  issued  and 
served,  after  which  the  defendant  appeared  and  moved  the 
court  to  stay  the  proceedings  until  a  judgment  for  costs, 
which  the  respondent  had  obtained  against  the  appellant 
in  another  proceeding  brought  by  the  appellant  to  foreclose 
the  same  certificate,  was  paid  and  satisfied;  showing  by 
affidavit  accompanying  the  motion,  the  facts  upon  which 
the  motion  was  based.  The  affidavit  was  not  controverted, 
and  the  trial  court,  after  notice  and  hearing,  granted  the 
stay  moved  for.  The  appellant  thereafter  in  open  court 
gave  notice  of  her  refusal  to  pay  the  judgment  entered  in 
the  former  proceeding,  whereupon  the  court  entered  a 
judgment  dismissing  the  pending  proceeding.  This  appeal 
is  from  the  judgment  of  dismissal. 

In  Schwede  v,  Hemrich,  29  Wash.  124  (69  Pac.  643), 
we  held  that  the  trial  court  had  power  to  require,  as  a  con- 
dition precedent  to  the  maintenance  of  an  action,  that  the 
plaintiff  pay  the  costs  awarded  the  defendant  in  another 
action  between  the  same  parties,  for  the  same  cause  of 
action,  in  which  a  compulsory  nonsuit  had  been  entered. 
It  seems  to  be  conceded  by  the  appellant  that  the  principle 
of  that  case  applies  to  this  action,  but  she  contends  that 
the  judgment  which  the  trial  court  required  her  to  pay  as 
a  condition  precedent  to  the  maintenance  of  the  present 
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action  is  void  for  want  of  jurisdiction.  To  show  this  fact, 
she  has  caused  the  clerk  to  certify  into  this  court  the  en- 
tire record  of  the  cause,  and  asks  us  to  consider  it  in  pass- 
ing upon  the  objection  made.  But  this  record  is  not  be- 
fore us.  A  trial  court  cannot  notice  judicially  the  record 
of  another  cause,  even  though  it  be  between  the  same 
parties  and  in  the  same  court,  and  what  the  trial  court  can- 
not notice  judicially,  this  court  cannot  notice.  Bartelt  v. 
Seehom,  25  Wash.  261  (65  Pac.  185).  To  have  made 
the  record  available,  it  should  have  been  introduced  as 
evidence  in-the  trial  court  and  brought  here  by  a  statement 
of  facts,  or  bill  of  exceptions,  over  the  certificate  of  the 
trial  judge. 

Turning  to  the  record  properly  before  us,  viz.,  the  mo- 
tion and  affidavit,  we  see  nothing  that  indicates  a  want 
of  jurisdiction  in  the  court  rendering  the  judgment. 
Stripped  of  their  verbiage,  the  motion  and  affidavit  recite 
the  fact  that  an  action  upon  this  same  cause  of  action  by 
the  same  plaintiff  against  tlie  same  defendant  was  begun 
in  the  superior  court  having  jurisdiction  of  the  subject- 
matter,  that  the  action  was  dis^nissed  by  plaintiff,  and 
that  costs  were  adjudged  against  the  plaintiff  and  in  favor 
of  the  defendant  for  the  sum  of  fifteen  dollars.  This 
shows  a  valid,  not  a  void,  judgment,  and,  as  the  court 
cannot  know  judicially  what  the  actual  proceedings  w^ere, 
it  cannot  find  the  judgment  void. 

The  judgment  appealed  from  is  affirmed. 


[No.  4450.     Decided  February  25,  1903.] 

The  State  of  Washington,  Appellant,  v.  City  of  Seat- 
tle, Respondent. 

INTOXICATING    LIQUORS  —  REVENUE    FROM    LICENSING  —  DISPOSITION  — 
STATUTES  —  REPEAL  BY  IMPLICATION. 

Bal.  Code,  §  2934,  which  provides,  among  other  things,  that 
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cities  and  towns  shall  pay  into  the  state  treasury  ten  per  cent, 
of  the  amount  collected  by  them  as  license  fees  for  the  sale  of 
intoxicating  liquors  has  not  been  superseded  or  impliedly  re- 
pealed  by  subsequent  general  legislation  vesting  municipalities 
with  the  license  and  control  of  the  sale  of  intoxicating  liquors, 
for  the  reason  that  the  later  enactments  make  no  provision  for 
the  disposition  of  the  funds  arising  from  such  licenses  and  hence, 
although  doing  away  with  some  of  the  provisions  of  S  2934,  can- 
not be  regarded  as  a  substitute  therefor  in  toto. 

Appeal  from  Superior  Court,  King  County.-r-Hon. 
William  R.  Bell,  Judge.    Reversed. 

W.  B,  Stratton,  Attorney  General,  for  the  State. 

Mitchell  Gilliam  and  William  Parmerlee,  for  respon- 
dent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  C.  J. — This  action  was  brought  by  the 
state  of  Washington  against  the  city  of  Seattle  to  recover 
ten  per  centum  of  the  amount  collected  by  that  city 
between  January  1,  1902,  and  the  commencement  of  the 
action  as  license  fees  for  the  sale  of  intoxicating  liquors. 
A  general  domurrer  was  interposed  to  the  complaint, 
which  the  trial  court  sustained.  Judgment  of  dismissal 
and  for  costs  against  the  state  followed,  from  which  judg- 
ment the  state  appeals. 

But  one  question  is  suggested  by  the  record:  Has  that 
part  of  the  second  section  of  the  act  of  February  2,  1888 
(§  2934,  Ballinger's  Code)  which  requires  cities  and 
towns  to  pay  into  the  state  treasury  ten  per  centum  of 
the  amount  collected  by  them  as  license  fees  for  the  sale  of 
intoxicating  liquors,  been  superseded  by  subsequent  legis- 
lation ?  The  question  was  decided  affirmatively  by  the  court 
below  on  the  authority  of  the  opinion  of  this  court  ren- 
dered in  the  case  of  Seattle  v.  Clark,  28  Wash.  717  (69 
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Pac.  407),  where  it  is  said  that  the  entire  section  in 
question  was  superseded.  The  case  itself,  however,  did 
not  present  so  broad  a  question.  The  act  of  1888,  vesting 
in  cities  and  towns  the  power  to  control  the  sale  of  intoxi- 
cating liquors  within  their  respective  boundaries,  under- 
took to  define  in  a  measure  the  limits  of  the  power;  that 
is  to  say,  it  placed  it  within  the  power  of  the  city  or  town 
to  prohibit  altogether  the  sale  of  intoxicating  liquors 
within  its  boundaries,  it  fixed  a  minimum  and  a  maximum 
amount  that  could  be  charged  as  a  license  fee  in  case  licens- 
ing should  be  resorted  to,  it  required  that  the  sum  charged 
as  a  license  fee  should  be  collected  annually  in  advance, 
it  required  that  ten  per  centUim  of  the  license  fee  col- 
lected be  paid  to  the  state,  and  contained  other  provisions 
affecting  the  power  of  the  mimicipalities  with  relation 
thereto.  The  general  act  relating  to  the  organization  and 
government  of  cities  and  towns,  while  it  vested  in  the 
municipal  authorities  of  the  several  classes  of  cities  and 
towns  organized  thereunder  the  power  to  license  the  sale 
of  intoxicating  liquors  within  their  respective  limits,  did 
not  contain  many  of  the  limitations  prescribed  by  statute 
of  1888,  nor  did  it  prescribe  what  disposition  should  be 
made  of  the  funds.  The  question  in  the  Clark  Case  was 
whether  certain  of  these  particular  restrictions  relating 
to  the  amount  that  could  be  charged  as  a  license  fee  were 
applicable  to  a  city  organized  under  the  General  Statutes, 
whose  grant  of  power  contained  no  such  restrictions.  We 
held  that  they  did  not  so  apply,  and  in  doing  so  used  the 
language  above  referred  to.  It  will  be  noticed,  however, 
that  the  question  of  the  disposition  of  the  funds  collected 
as  license  fees  was  not  involved  in  that  case,  nor  was  it 
discussed,  or  even  mentioned,  in  the  opinion.  What  was 
said,   therefore,  which  may  seem  to   affect  the   present 
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question,  was  said  inadvertently,  and  the  case  is  not  deci- 
sive of  the  proposition  that  the  state  is  not  entitled  to  ten 
per  centum  of  the  license  fees  collected  by  cities  and 
towns  for  the  sale  of  intoxicating  liquors  therein. 

It  is  insisted,  however,  that  as  an  independent  question 
the  statute  of  1888  is  repealed  by  the  Greneral  Statutes 
above  referred  to,  under  the  rule  cited  in  the  case  of  Seat- 
tle i\  Clark,  supra,  namely,  that 

"Every  statute  must  be  considered  according  to  what 
appears  to  have  been  the  intention  of  the  legislature,  and 
even  though  two  statutes  relating  to  the  same  subject  be 
not,  in  terms,  repugnant  or  inconsistent,  if  the  later  statute 
is  clearly  intended  to  prescribe  the  only  rule  which  should 
govern  the  case  provided  for  it  will  be  construed  as  repeal- 
ing the  original  act  The  rule  does  not  strictly  rest  upon 
the  ground  of  repeal  by  implication,  but  upon  the  princi- 
ple that  when  the  legislature  makes  a  revision  of  a  par- 
ticular statute,  and  fraimes  a  new  statute  upon  the  subject- 
matter,  and  from  the  framework  of  the  act  it  is  apparent 
that  the  legislature  designed  a  complete  scheme  for  this 
matter,  it  is  a  legislative  declaration  that  whatever  is 
embraced  in  the  new  law  shall  prevail,  and  whatever  is 
excluded  is  discarded.  It  is  decisive  evidence  of  an  inten- 
tion to  prescribe  the  provisions  contained  in  the  later  act, 
as  the  only  ones  on  that  subject  which  shall  be  obligatory." 

This  court  has,  in  common  with  many  other  courts, 
applied  the  rule  to  statutes  where  it  was  clearly  apparent 
that  the  one  was  intended  as  a  substitute  for  the  other, 
although  there  was  no  special  repeal  of  that  other,  and  the 
two  statutes  were  not  entirely  repugnant.  The  most  nota- 
ble instances  of  this  from  this  court  are  foxmd,  perhaps, 
in  the  cases  of  State  v.  Carbon  Hill  Coal  Co.,  4  Wash. 
422  (30  Pac.  728),  and  Mansfield  v.  First  National  Bank, 
5  Wash.  665  (32  Pac.  789,  999).  But  the  rule  and  the 
cases  cited  are  not  applicable  to  the  question  now  before 
us.    Here  there  was  no  new  enactment  covering  the  matter 
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of  the  disposition  of  the  funds  collected  by  cities  and  towns 
as  license  fees  for  the  sale  of  intoxicating  liquors.  Thif< 
subject  is  not  mentioned  at  all  in  the  new  legislation,  and 
if  it  were  necessary  to  find  from  the  new  statute  what  dis- 
position was  intended  to  be  made  of  such  funds,  it  would 
have  to  be  gathered  by  implication  from  the  statute  as  a 
whole,  not  from  any  particular  provision  therein.  This 
is  pot  sufficient  to  work  a  repeal  of  a  direct  and  positive 
statute  prescribing  what  disposition  shall  be  made  of  such 
fund,  and  we  cannot  hold  that  any  such  repeal  was  effected 
or  intended.  We  conclude,  therefore,  that  the  complaint 
states  a  cause  of  action. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  the 
demurrer,  and  require  the  respondent  to  answ^er  to  the 
merits. 

DuNBAB  and  Mount^  JJ.,  concur. 


31  "  163 
35    375 

31    153 

[No.  4619.     Decided  February  26.  1903.]  42    272 

d42    376 

Henby  Young  et  al.,  Respotidents,  v.  City  of  Tacoma, 

Appellant. 

MUNICIPAL    OORFOBATIONS  —  STREET    IMPROVEMENTS  —  INVALIDITY    OF 
ASSESSMENT  —  REASSESSMENT. 

Under  Laws  1893,  p.  226,  which  authorizes  the  making  of  a 
reassessment  tor  the  cost  of  public  improvements  wnen  an  assess- 
ment has  been  "set  aside,  annulled,  or  declared  void  by  any 
court,  either  directly  or  by  virtue  of  any  decision  of  such  court," 
a  city  would  have  Jurisdiction  to  order  a  reassessment  where  a 
portion  of  an  assessment  had  been  invalidated  at  the  suit  of  a 
part  of  the  property  holders  affected  thereby. 

SAME  —  COST  OF  FUTURE  REPAIRS  —  INCLUSION  IN  ASSESSMENT. 

An  assessment  for  the  construction  of  a  street  improvement 
cannot,  under  the  city  charter  of  Tacoma,  inciude  an  assessment 
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for  future  repairs  to  be  made  to  the  work  so  constructed  {Mo 
AUiater  v.  Tacoma,  9  Wash.  272,  followed). 

SAME  —  CONTRACT  TO   KEEP  IN   BEFAIB  —  QUESTION   FOB  JUBY. 

A  contract  requiring  a  street  contractor  to  give  a  bond  to  the 
city  conditioned  that  he  would  at  hia  own  expense  keep  the  work 
done  by  him  in  thorough  repair  from  injury  by  traffic,  decompo- 
sition and  decay  for  the  term  of  five  years  from  the  completion 
of  the  contract  cannot  be  determined  as  a  matter  of  law  to  be 
a  provision  for  future  repairs,  but  raises  a  question  of  fact 
to  be  determined  from  evidence  showing  the  quality  of  material 
employed  and  the  eftect  of  climatic  conditions. 

SAME  —  DEDUCTION   FBOM   ASSESSMENT  OF   ADDED   COST  OF  BEPAIBS. 

The  mere  fact  that  the  expense  of  future  repairs  may  have 
been  included  in  the  original  assessment  for  a  street  Improve- 
ment would  not  Invalidate  proceedings  for  a  reassessment,  but 
the  added  cost  occasioned  in  view  of  the  possibility  of  future 
repairs  sh6uld  be  determined  and  deducted  from  the  total  amount, 
and  reassessment  made  to  cover  the  balance. 

SAME— OBJECTIONS  TO  ASSESSMENT  NOT  RAISED  BEFORE  CITY  COUNCIL. 

Objections  to  the  inclusion  in  a  street  assessment  of  items  for 
the  expense  of  inspection  and  engineering  on  the  Improvement 
and  of  paving  between  the  street  railway  tracks  cannot  be  urged 
in  the  superior  court,  when  they  were  not  specially  raised  before 
the  city  council. 

SAME— COST    OF    STREET  CROSSINGS  —  ASSESSMENT  AGAINST  ABUTTING 
OWNERS. 

Where  a  city  is  given  general  power  over  street  Improvements, 
without  any  charter  or  statutory  restriction  as  to  the  method  of 
paying  the  cost  of  street  Intersections,  such  cost  may  properly 
be  assessed  upon  the  property  abutting  on  the  street. 

SAME  —  REASSESSMENT  —  INTEREST. 

In  making  a  reassessment  for  a  street  improvement,  interest 
from  date  fixed  for  delinquency  of  the  original  assessment  is 
properly  included  therein  (Letoia  v,  Seattle,  28  Wash.  639,  fol- 
lowed.) 

SAME  —  LIMITATIONS  —  EXTENSION  BY  LATER  STATUTE. 

Where  the  limitation  provided  for  the  commencement  of  ac- 
tions affecting  street  assessments  was  extended  after  the  accrual 
of  a  cause  of  action  thereon,  but  before  the  expiration  of  the 
limitation  in  force  at  the  time  of  such  accrual,  actions  on  such 
street  assessment  would  not  be  barred  until  the  lapse  of  the  ex- 
tended period  of  limitation. 
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Appeal  from  Superior  Court,  Pierce   County. — Hon. 
Wn-LJAM  O.  Chapman,  Judge.     Reversed. 

William  P.  Reynolds  and  Emmett  N.  Parker,  for  appel- 
lant , 

A.  R.  Titlow,  E.  M.  Hay  den  and  James  Oarvey,  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  appeal  is  from  a  judgment  of  the 
superior  court  setting  aside  and  declaring  void  a  reassess- 
ment made  by  the  city  of  Tacoma  in  certain  reassessment 
proceedings  for  street  improvements  made  upon  a  por- 
tion of  Pacific  avenue,  in  said  city.  The  original  pro- 
ceedings for  the  improvement  were  begun  in  1893,  and 
provided  for  paving  the  street  with  bituminous  rock  upon 
a  concrete  foundation,  and  with  granite  curb  stones  on 
both  sides  of  the  street.  Such  proceedings  were  had  that 
in  August,  1893,  a  contract  was  entered  into  between  the 
city  of  Tacoma  and  the  Tacoma  Bituminous  Paving  Com- 
pany, by  which  the  said  company  undertook  to  construct 
eaid  work  according  to  the  plans  and  specifications  pre- 
pared therefor.  The  contract  price  was  $69,950.  An 
assessment  district  was  created,  and  the  entire  cost  of  the 
improvement  was  assessed  to  the  abutting  property  within 
the  district  The  assessment  was  confirmed  in  1894. 
Thereafter,  in  1898,  the  city  instituted  reassessment  pro- 
ceedings. The  respondents  entered  objections  to  the  reas- 
sessment before  the  city  council,  and  from  an  order  of 
the  city  council  denying  their  objections,  and  confirming 
the  reassessment  roll,  they  appealed  to  the  superior  court. 
That  court  entered  judgment  to  the  effect  that  the  entire 
reassessment  is  void,  and  the  city  has  appealed  to  this 
court. 
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It  is  assigned  that  the  court  erred  in  making  its  sev- 
enteenth finding  of  fact,  which  is  to  the  effect  that  the  city 
attempted  to  collect  said  assessment  under  and  by  virtue 
of  said  original  assessment,  and  thereafter  abandoned  said 
original  assessment^  and  attempted  to  make  a  new  assess- 
ment upon  said  property.  The  court  simply  finds  that  the 
assessment  was  "abandoned"  by  appellant,  and  it  is  not 
found  that  the  original  assessment  had  been  declared  void 
by  some  court  of  record.  The  statute  authorizing  reassess- 
ments (Session  Laws  1893,  p.  226)  provides  that  when 
an  assessment  has  been  "set  aside,  annulled  or  declared 
void  by  any  court,  either  directly  or  by  virtue  of  any  deci- 
sion of  such  court,"  the  city  may  make  a  new  assessment. 
Respondents  urge  that  there  was  never  any  such  decision 
by  a  court,  and,  further,  that  there  was  a  decision  declar- 
ing the  assessment  to  be  valid.  The  record  of  another 
cause  was  introduced  in  evidence,  from  which  it  appears 
that  certain  property  holders  assailed  the  original  assess- 
ment and  asked  to  have  it  annulled  as  to  their  property. 
The  court  entered  findings  of  facts  and  conclusions  of  law 
in  that  case,  which  were  filed  January  7,  1897.  The  con- 
clusions of  law  entered  upon  the  findings  are  that,  as  to 
certain  plaintiffs  in  that  action  who  signed  a  certain 
remonstrance,  the  assessment  was  valid,  but  as  to  others 
who  did  not  sign  such  remonstrance  it  was  void.  The 
record  does  not  disclose  that  any  judgment  was  ever 
entered  upon  said  findings  and  conclusions,  and  the  case 
rests  upon  the  mere  decision  of  the  court  as  embodied  in 
the  findings  and  conclusions.  It  will  be  noted  that  the 
decision  of  the  court  declares  a  portion  of  the  assessment 
valid  and  a  portion  void,  but  we  cannot  agree  with  respon- 
dents that  the  record  of  that  case  shows  an  affirmative  hold- 
ing that  the  original  assessment  was  valid.  The  validity 
of  the  assessment  as  to  any  portion  of  the  property  is 
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dependent  upon  its  validity  as  to  all  the  pix)perty  affected. 
There  is  such  in  interdependent  relation  between  all  the 
property  in  an  assessment  district  as  makes  it  necessary 
that  the  assessment  shall  be  valid  as  to  all  the  property 
properly  within  the  district;  and,  if  not  so,  the  whole 
assessment  becomes  void.  It  would  be  a  harsh  rule  that 
would  require  certain  property  holders  to  pay  an  assess- 
ment while  others  equally  benefited  are  permitted  to 
escape  that  burden.  The  special  fund  to  be  created 
depends  upon  such  provisions  as  shall  secure  the  payment 
of  the  whole  in  order  to  meet  the  obligations  incurred  on 
the  faith  thereof.  There  was  no  actual  judgment  annul- 
ling the  original  assessment  or  any  portion  of  it,  but 
there  was  a  decision  of  a  competent  court,  remlarly 
entered  in  the  cause  instituted  foV  that  purpose,  holding 
a  portion  of  the  assessment  void;  and,  if  that  decision 
is  to  be  given  any  force  at  all  in  the  premises,  for  the  rea- 
sons already  stated  it  must  be  held  that  its  effect  was  to 
declare  void  the  whole  assessment.  It  will  be  observed 
that  the  statute  does  not  require  that  an  actual  judgment 
shall  be  entered  setting  aside  the  original  assessment, 
but  if  the  assessment  is  declared  void,  "either  directly  or 
indirectly,  by  virtue  of  any  decision  of  such  court,"  it 
is  sufficient  to  authorize  the  reassesswient.  We  think  the 
decision  mentioned  was  sufficient  to  confer  jurisdiction 
for  reassessment  proceedings  under  Ihe  statute  and  under 
the  holdings  of  this  court  in  the  following  cases:  State 
ex  rel  Hemen  v,  Ballard,  16  Wash.  418  (47  Pac.  970) ; 
Tumwater  v.  Fix,  18  Wash.  153  (51  Pac.  353)  ;  PoH 
Angeles  v.  Lauridsen,  26  Wash.  153  (66  Pac.  403). 

Since  we  entertain  the  views  above  expressed,  it  is 
unnecessary  to  discuss  other  points  urged  by  appellant 
under  this  assignment  of  error. 

It  is  assigned  that  the  court  erred  in  its  twenty-fifth 
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finding  of  fact  That  finding  is  to  the  effect  that  the 
contract  for  the  improvement  of  the  street  required  the 
contractor  to  give  a  bond  to  the  city  in  an  amount  equal 
to  the  contract  price,  conditioned,  among  other  things, 
that  he  would  at  his  own  expense  keep  the  work  done  by 
him  in  thorough  repair  from  injury  by  traffic,  decompo- 
sition, and  decay  for  the  term  of  five  years  from  the  com- 
pletion of  the  contract.  It  is  further  found  by  the  court 
that  the  inclusion  of  the  provision  requiring  the  contrac- 
tor to  keep  the  work  in  repair  added  substantially  to  the 
contract  price,  but  that  it  is  impossible  from  the  evidence 
to  determine  the  amount  of  the  additional  cost  by  reason 
of  such  provision.  Respondents  contend  that  by  reason  of 
the  foregoing  there  is  an  attempt  here  to  assess  at  this  time 
for  repairs  to  the  street,  and  it  is  insisted  that  this  cannot 
be  done  under  the  holding  of  this  court  in  McAllister  v. 
Tacoma,  9  Wash.  272  (37  Pac.  447,  668).  In  that  case 
it  was  made  a  condition  of  the  bids  that  a  bond  should 
be  given  guarantying  the  pavement  for  five  years,  and  it 
was  held  that  this  requirement  had  the  effect  of  making 
the  abutting  property  owners  pay  for  repairs  for  a  period 
of  five  years,  which  could  not  be  done,  for  the  reason  that 
nothing  in  the  charter  authorized  such  an  assessment  for 
repairs.  Appellant  insists  that  this  court  must  have  over- 
looked a  charter  provision  which,  it  urges,  does  authorize 
such  an  assessment.  The  language  of  the  charter  (Free- 
holders' 1890,  §  52,  subd.  13)  to  which  we  are  referred 
is  that  the  city  has  power  "to  determine  what  work  shall 
be  done  or  improvements  made."  Appellant  contends  that 
the  above  language  is  so  broad  and  comprehensive  that  it 
should  be  held  to  include  repairs,  when  the  city  has  deter- 
mined to  include  them  in  an  assessment,  and  that  this 
court  was  in  error  when  it  said,  in  the  case  cited,  "There 
is  nothing  in  the  charter   on   the    subject   of   repairs   to 
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streets."    We  think  the  construction  urged  by  appellant  is 
too  sweeping,  and  we  believe  that  the  words  used  in  the 
charter  refer  rather  to   the  kind   and  character  of   the 
improvement  in  its  original  construction,  and  that,  in  the 
absence  of  words  specifying  repairs,  the  language  used 
should  not  be  held  to  include  them.   We  therefore  adhere 
to  the  holding  in  McAllister  v.  Tacoma,  supra,  that  an 
assessment  for  the  construction  of  a  street  improvement 
under  the  city  charter  cannot  include  an  assessment  for 
future  repairs  to  be  made  to  the  work  so  constructed. 
Appellant,  however,  urges  that  the  repair  requirement  in 
.  this  case  was  in  substance  nothing  more  than  a  required 
guaranty  of  the  quality  of  the  work,  since  it  called  only 
for  repairs  necessary  to  keep  the  work  from  injury  by 
"traflSc,  decomposition,  and  decay."     It  is  claimed  that 
since  there  is  no  requirement  for  general  repairs  necessi- 
tated by  other  causes  than  those  specified,  the  provision 
related  only  to  the  inherent  quality  of  the  work  and  mate- 
rial, and  amoimted  only  to  a  guaranty  that  the  quality  of 
the  work  and  material  required  by  the  contract  would  be 
properly  observed  in  its  original  construction.      If  the 
repairs  contemplated  by  this  contract  and  bond  include 
anything  not  arising  as  an  incident  to  defective  work  and 
material  in  the  original  construction,  then,  doubtless,  an 
additional  burden  is  imposed  upon  the  property  by  way 
of  added  expenses  for  repairs  not  occasioned  by  mere 
defective  work  and  material,  and  such  additional  expense 
for  repairs  in  the  future  cannot  be  enforced  against  abut- 
Hng  property  within  the  rule  announced  by  this  court. 
Whether  necessary  repairs  arising  from  "traffic,  decompo- 
sition, and  decay,"  within  a  })eriod  of  five  years  are  due 
wholly  to  defects  in  original  construction  must  depend  in 
some  measure  upon  the  nature  of  the  improvement  and  its 
environment  as  to  the  amount  of  traffic  and  climatic  condi- 
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tions.  If  made  of  wood,  it  is  not  improbable  that  traffic 
upon  a  much  traveled  street  may  make  such  repairs  neces- 
sary within  the  period  named,  even  though  the  best 
materials  were  used  in  the  first  instance;  and  it  is  also 
possible  that  good  material  of  that  class  may  decom- 
pose and  decay  to  the  extent  of  requiring  repairs. 
Whether  the  best  recognized  material  of  the  class  used 
in  the  case  at  bar,  when  properly  constructed  and  placed, 
will  withstand  all  traffic  and  all  ordinary  action  of  the 
elements  for  a  period  of  five  years,  it  seems  to  us  is  a 
matter  of  so  much  uncertainty  that  it  would  be  impossible 
to  undertake  to  determine,  as  a  matter  of  law,  from  the 
language  of  the  contract  and  bond  in  question  that  it 
extends  no  further  than  a  mere  guaranty  against  defective 
construction  and  material.  That  is  a  matter  that  can  onlv 
be  determined  from  evidence.  Appellant  cites  a  num- 
ber of  cases  from  other  jurisditcions,  some  of  which  have 
been  decided  since  McAllister  v,  Tacoma,  supra,  which 
hold  that  similar  contracts  to  the  one  now  under  considera- 
tion are  not  contracts  for  repairs,  but  amount  only  to 
a  guaranty  of  proper  original  construction,  and  that  no 
additional  expense  is  necessarily  entailed  upon  abutting 
property  by  reason  thereof.  While  some  of  those  cases  are 
well  considered,  and  may  be  regarded  as  strong  authority, 
yet  we  do  not  deem  it  necessary  to  review  them  here.  The 
courts  are  by  no  means  harmonious  upon  this  subject, 
but,  as  we  have  seen,  it  is  not  a  new  question  in  this  court 
since  the  decision  in  McAllister  v.  Tacoma,  supra.  The 
view  there  announced  is  also  in  harmony  with  that  of  the 
following  cases:  Portland  t\  Bituminous,  etc,  Co.,  33 
Ore.  307  (52  Pac.  28,  44  L.  R  A.  527,  72  Am.  St.  Rep. 
713)  ;  Kansas  City  v.  Hanson,  8  Kan.  App.  290  (55  Pac. 
513)  ;  Alameda  Macadamizing  Co.  v.  Pringh,  130  Cal. 
226   (62  Pac.  394,  52  L.  R  A.  264,  80  Am.  St.  Rep. 


YOUNG  V.  TACOMA.  161 


Feb.  1903.]  Opinion  of  the  Court. — Hadley,  J. 

124) ;  People  ex  rel.  Hall  v.  Maker,  9  N.  Y.  Supp.  94 ; 
Verdin  v.  St.  Louis,  131  Mo.  26  (33  S.  W.  480) ;  Fehler 
V.  Gosnell  99  Ky.  880  (35  S.  W.  1125). 

But  while  we  think  the  expense  of  future  repairs  can- 
not be  added  to  the  assessment,  yet  the  mere  fact  that  they 
may  have  been  so  added  should  not  be  held  to  invalidate 
the  whole  assessment  in  this  proceeding  to  reassess.    This 
is  a  proceeding  to  determine  the  amount  that  shall  now  be 
assesbed  against  the  property,  and,  if  any  sum  was  improp- 
erly included  in  the  cost  price,  it  should  be  deducted  from 
the  total  amount,  and  a  proper  reapportionment  of  the 
balance  should  be  assessed.     This  rule  was  purstied  in 
Fehler  v.  Oosnell,  supra,  where  a  similar  condition  was 
presented,  and  we  think  it  the  just  method.    What,  then, 
was  the  additional  cost  by  reason  of  this  provision  in  the 
contract  and  bond?     The  trial  court  found  that  the  cost 
was  materially  increased,  but  that  the  amount  could  not 
be  determined  from  the  evidence.     There  was,  however, 
evidence  bearing  upon  that  subject,  and,  while  it  may 
not  have  been  of  the  most  convincing  character,  yet  it 
seems  to  us,  if  the  court  could  find  from  tbe  evidence  that 
the  cost  was  materially  increased,  it  could,  based  upon 
evidence  in  this  record,  have  determined  the  amount  of 
such  increase.    It  often  happens  that  courts  are  not  satis- 
fied in  their  own  minds  as  to  what  may  be  the  exact  truth ; 
but,  realizing  that  they  must  depend  upon  the  frailties 
and  imperfections  of  human  testimony,  it  becomes  their 
province  to  make  some  findings  as  to  material  facts  when 
there  is  any  evidence  upon  the  subject    It  therefore  seems 
to  devolve  upon  us  to  make  a  finding  upon  this  subject. 
The  witness  Brown  was  an  officer  of  the  paving  company, 
and  as  such  may  be  said  to  be  interested.     He  testified, 
over  objection,  that  no  added  cost  was  considered  by  his 
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company  on  account  of  the  repair  requirement  when  the 
bids  were  submitted.  His  testimony  showed,  however, 
that  during  the  five  year  period  his  company  repaired  the 
street  at  least  three  times,  the  expense  of  which  was  borne 
by  the  company.  It  would  seem  to  be  almost  without  the 
rule  of  ordinary  business  experience  that  his  company 
should  have  been  in  no  way  influenced  in  the  amount  of  its 
bid  by  this  prospective  and  probable  expense.  The  only 
remaining  witnesses  upon  this  subject  were  Mr.  Rydstrom 
and  Mr.  Huson.  They  placed  the  aimount  ordinarily 
added  to  a  bid  by  reason  of  such  a  repair  requirement 
at  from  ten  per  cent  to  twenty  per  cent  It  is  true  they 
did  not  know  what  sum  was  actually  added  in  this  case, 
but  they  testified  as  experts  familiar  with  ordinary  meth- 
ods in  such  cases.  Their  testimony  is  in  the  record  with* 
out  objection,  with  no  motion  to  strike  it,  and  it  is  the 
only  direct  testimony  touching  any  definite  amount  The 
trial  court  foimd  that  th,e  cost  was  increased,  which  we 
are  unwilling  to  disturb  under  the  evidence ;  and  we  think 
that  a  further  finding  must  be  made  as  to  the  amount 
of  such  increase,  based  upon  the  testimony  of  the  wit- 
nesses named.  In  view  of  their  qualifying  expressions 
as  to  circumstances  that  would  increase  the  amoimt  over 
ten  per  cent.,  we  think  the  amount  should  be  fixed  at  the 
minimum  sum  named  by  them.  We  therefore  find  that 
the  cost  was  increased  ten  per  cent  by  reason  of  the  repair 
requirement,  and  that  amount  should  be  deducted  from  the 
total  assessment. 

It  is  urged  by  respondents  that  items  for  the  expense 
of  inspection  and  engineering,  which  were  included  in 
the  cost  price,  cannot  be  included  in  the  reassessment,  and 
the  same  contention  is  made  as  to  the  cost  of  that  portion 
of  the  pavement  lying  between  the  street  railway  tracks 
and  for  the  space  of  two  feet  outside  of  the  rails.     The 
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latter  contention  is  based  upon  the  claim  that  by  an  ordin- 
ance of  the  city  the  street  railway  company,  as  a  condition 
of  its  franchise,  was  required  to  pave  the  space  above 
named.  Appellant  insists  that  the  ordinance  in  existence 
at  the  time  this  work  was  done  did  not  contain  such  a 
requirement.  But,  in  any  event,  this  objection  was  not 
raised  before  the  city  council;  and  the  same  is  true  of 
the  objection  now  urged  concerning  engineering  expenses. 
Kespondents  contend  that  certain  general  objections  are 
broad  enough  to  cover  these  points,  but  we  think  not.  We 
find  no  language  in  the  objections  that  can  be  said  to  have 
directed  the  attention  of  the  council  to  these  subjects. 
The  city  council  is  the  initiatory  tribunal  for  the  hearing 
of  objections,  and  the  objections  should  be  so  specifically 
made  there  that  there  can  be  no  doubt  as  to  what  that 
body  actually  considered  and  determined.  Within  the 
rule  announced  by  this  court  in  Anme  Wright  Seminary 
V.  Tacoma,  23  Wash.  109  (62  Pac.  444),  and  McNamee 
17.  Tacoma,  24  Wash.  591  (64  Pac.  791),  and  other  deci- 
sions of  this  court  there  cited,  we  think  these  objections 
should  have  been  specifically  made  in  the  record  before  the 
city  council,  and  that  they  cannot  be  raised  for  the  first 
time  in  the  superior  court,  an  appellate  tribunal  in  this 
instance;  and  for  the  same  reason  they  cannot  be  urged 
in  this  court. 

Kespondents  also  contend  that  the  cost  of  street  inter- 
sections was  improperly  included  in  the  assessment.  The 
charter  grants  the  following  powers :  "To  determine  what 
v^ork  shall  be  done  or  improvements  made  at  the  expense 
in  whole  or  in  part  of  the  owners  of  the  adjoining  con- 
tiguous or  proximate  property,  or  others  specially  bene- 
fited thereby.^'  The  power  thus  conferred  is  general. 
When  the  charter  or  statutory  authority  specifies  no  par- 
ticular method  of  paying  the  cost  of  street  intersections,  it 
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is  held  that  the  assessing  power  may  assess  the  cost  upon 
the  property  abutting  the  streets.  Creighton  v.  Scott,  14 
Ohio  St  438 ;  Cunningham  v.  Peoria,  167  111.  499  (41  N. 
E.  1014)  ;  Conde  v.  Schenectady,  164  N.  Y.  258  (58  N. 
E.  130) ;  Burroughs,  Taxation,  p.  475.  We  therefore 
think  the  city  in  this  instance  had  the  power  to  assess  the 
cost  of  street  intersections  as  it  did. 

Respondents  contend  that  interest  was  improperly 
included  by  the  city  council  in  the  reassessment.  This 
question  was  determined  by  the  decision  in  Lewis  v.  Seat- 
tle, 28  Wash.  639  (69  Pac.  393),  and  by  other  cases  there 
cited.  Interest  from  the  date  fixed  for  delinquency  of  the 
original  assessment  was  properly  included  in  the  reassess- 
ment. 

The  statute  of  limitations  is  also  urged.  The  original 
assessment  was  confirmed  in  1894.  The  limitation  at  that 
time,  as  construed  by  this  court  in  Spokane  v.  Stevens, 
12  Wash.  667  (42  Pac.  123),  was  two  years.  In  1895  a 
ten-year  limitation  act  was  passed,  which  went  into  effect 
prior  to  the  expiration  of  two  years  from  the  confirmation 
of  the  first  assessment.  The  statute  was  therefore  extended, 
and  this  proceeding  is  not  barred.  State  ex  rel,  Hemen  v. 
Ballard,  supra;  Bowman  v.  Colfax,  17  Wash.  344  (49 
Pac.  551). 

This  disposes  of  all  the  questions  raised  which  we  deem 
it  essential  to  discuss.  For  reasons  stated,  the  judgment 
is  reversed,  and  the  cause  remanded  with  instructions  to 
the  court  below  to  enter  judgment  modifying  the  reassess- 
iment  made  by  the  city  in  the  following  particular  only, 
viz. :  An  amount  equal  to  ten  per  cent  of  the  original 
cost  of  the  improvement  shall  be  deducted  from  the  total 
reassessment,  and  the  remainder  shall  be  apportioned  upon 
all  the  property  described  in  the  reassessment  roll  in  the 
same  relative  ratio  as  now  set  forth  in  the  roll,  with  inter- 


HAGGARD  v.  SANGUN.  165 

Feb.  1903.]  Opinion  of  the  CJourt.— Hadley,  J. 

est  added  as  herein  indicated.    The  appellant  shall  recover 
the  costs  of  the  appeal. 

Fttlleeton,  C.  J.,  and  Mount    and    Dunbae,    JJ., 
concur. 


[No.  4522.     Decided  February  26.  1903.] 

C.  L.  Haggard,  Respondent,  v.  John  Sanglin,  Appel- 

Inni, 

TKMFOBABT   BECEIVEB  —  AFPUCATIOIT  FOB  AFF0I29TMENT  —  SEBVICB  OF 
NOTICE. 

Under  Bal.  Code,  { 4886,  which  provides  that  one  who  has 
appeared  in  an  action  is  entitled  to  notice  of  all  subsequent  pro- 
ceedings, which  notice,  under  Id.,  §  4886a,  shall  be  at  least  three 
days'  notice,  in  the  case  of  motions  and  applications,  four  days* 
notice  of  the  filing  of  an  amended  complaint  and  of  a  motion  for 
the  appointment  of  a  temporary  receiver  thereunder  was  sufii- 
dent,  when  served  upon  the  attorney  for  defendant  who  had 
appeared  generally  in  the  action  and  demurred  to  the  original 
complaint. 

Appeal  from  Superior  Court,  King  County — Hon. 
Boyd  J.  Tallman,  Judge.    Affirmed. 

H.  E,  Foster,  for  appellant. 
Leopold  M.  Stem,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

BLadley,  J. — This  is  an  action  to  foreclose  a  chattel 
mortgage.  A  general  demurrer  to  the  complaint  was  inter- 
posed by  the  defendant  in  the  action.  Afterwards,  by 
leave  of  court,  an  amended  complaint  was  filed,  which 
was  served  upon  the  counsel  for  the  defendant,  who  had 
appeared  by  demurrer  to  the  original  complaint.  Service 
of  a  copy  of  the  amended  complaint  was  duly  acknowl- 
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edged  September  11,  1902.  On  the  same  day  a  motion 
for  the  appointment  of  a  temporary  receiver  to  take  charge 
of  the  mortgaged  property  pending  the  suit  was,  by  the 
plaintiff,  served  upon  the  said  counsel  for  defendant,  and 
at  the  same  time  a  notice  was  likewise  served,  calling  for 
the  hearing  of  the  motion  on  September  15,  1902.  At 
the  time  fixed  in  the  notice  for  hearing  the  defendant,  by 
written  motion,  which  he  denominated  a  "special  appear- 
ance," moved  to  strike  from  the  files  the  motion  of  the 
plaintiff  for  the  appointment  of  a  temporary  receiver  for 
the  sole  alleged  reason  that  no  notice  of  the  hearing  of  said 
application  had  been  given  or  served  as  required  by  law. 
The  motion  of  defendant  was  denied.  Thereupon  the  court 
considered  the  amended  complaint  and  affidavits  in  sup- 
port of  the  motion  for  a  temporary  receiver,  and  such  a 
receiver  was  appointed.    The  defendant  has  appealed. 

The  error  assigned  is  that  the  court  denied  appellant's 
motion  to  strike  from  the  files  respondent's  motion  for  the 
appointment  of  a  temporary  receiver.  The  only  ground 
stated  in  the  motion  was  that  sufficient  notice  had  not 
been  given.  The  motion  of  respondent  called  for  the 
appointment  of  a  temporary  receiver  only.  It  was  held 
in  Cole  v.  Price,  22  Wash.  18  (60  Pac.  153),  that  a  tem- 
porary receiver  may  be  appointed  without  notice,  when 
sufficient  emergency  is  made  to  appear,  but  within  rea- 
sonable time  thereafter  a  hearing  must  be  had  as  to 
whether  the  receivership  shall  be  made  permanent  or  not. 
Under  the  authority  of  the  above  case  the  court  had  power 
to  appoint  a  temporary  receiver  in  this  case  without  notice, 
unless  appellant's  previous  appearance  entitled  him  to 
notice.  The  order  of  appointment  that  was  entered  does 
not,  in  terms,  specify  that  the  appointment  is  a  temporary 
one;  but  since  respondent's  motion  called  for  nothing 
more   than   a   temporary   appointment,    such   must  have 
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been  the  only  effect  of  the  order,  if  appellant  had  insisted 
upon  the  further  hearing.     !No  hearing  upon  the  imerits 
was  sought  by  appellant     No  objection  was  made  to  the 
sufficiency  of  the  complaint  or  affidavits.    He  relied  solely 
upon  the  alleged  ground  that  he  had  not  legal  notice.    This 
contention  is,  we  think,  without  merit,  under  the  facts 
of  this  case,   even  if  appellant  was  entitled  to  notice. 
Under  §  4886,  Bal.  Code,  one  who  has  appeared  in  the 
action  "is  entitled  to  notice  of  all  subsequent  proceed- 
ings," and  we  may  assume  for  the  purposes  of  this  case, 
but  we  do  not  decide,  that  even  the  emergency  calling 
for  a  temporary  receiver  cannot  be  urged  without  notice 
to  one  who  has  appeared  in  the  action.     Appellant  had 
already  fully  appeared  in  the  action  by  his  demurrer 
lo  the  original  complalint     There  is  no  statute  requiring 
a  new  service  of  process  upon  the  filing  of  a  mere  amended 
complaint     Service  of  a  copy  of  the  amended  pleading 
is  therefore  sufficient,  and  the  party  is  still  in  court  under 
the  former  process  and   appearance.      In  this  case   the 
amended  complaint  and  the  motion  together  constituted  an 
application  for  the  appointment  of  a  temporary  receiver. 
These  were  served  upon  the  attorney  who  had  theretofore 
appeared  generally  for  appellant  in  the  same  cause.  Under 
§  4886a,  Bal.  Code,  a  party  who  has  appeared  is  entitled 
to  at  least  three  days'  notice  of  motions  and  applications. 
The  notice  in  this  case  was  actually  four  days,  to-wit,  from 
September  11th  to  the  15th.     The  notice  may  be  served 
iipon  the  party  "or  his  attorney."    The  fact  that  the  notice 
was  served  upon  the  attorney  who  had  appeared  for  appel- 
lant in   the   action  was,   therefore,   sufficient   under   the 
statute.     Under  any  view  of  the  case,  appellant's  conten- 
tion cannot  prevail.     If  he  had  not  already  appeared  in 
the  action,  then,  as  we  have  seen,  he  was  not  entitled,  as 
a    matter  of  right,  to  notice  of  this  particular  applica- 
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tion.  If  the  fact  that  he  had  already  appeared  in  the 
cause  entitled  him  to  notice  of  even  an  emergency  appli- 
cation, then  he  received  such  notice  as  is  required  by 
statute. 

The  judgment  is  affirmed. 

FuLLERTON,  C.  J.,    and    Dunbar    and    Mount,    JJ., 
concur. 


[No.  4524.     Decided  February  28.  1908.] 

Ellen  Davies  et  vir.  Respondents,  v.  Raphael  Chea- 
.3^^!  DLE  et  ah.  Appellants. 

QUnSTING    TITLE  —  POSSESSION    UNDER    ORAL    CONTRACT    TO    DEVISE 

SUFFICIENCY  OF  COMPLAINT. 

In  an  action  to  enforce  a  contract  for  a  conveyance  of  land 
and  quiet  title  thereunder,  the  complaint  states  a  cause  of  action 
when  it  sets  up  an  oral  agreement  for  the  devise  of  land  to 
plaintiff  in  consideration  of  the  care  of  the  grantor  in  his  life- 
time; that  plaintifC  was  put  in  possession  of  the  land  under  said 
agreement  and  is  still  in  possession  thereunder;  that  the  grantor 
failed  to  convey  or  devise  said  land  to  her;  that  she  fully  per- 
formed and  discharged  her  obligations  under  the  contract  by 
caring  for  the  grantor  until  his  death;  and  that  nothing  remains 
undone  to  fully  execute  the  contract  except  a  formal  conveyance 
of  the  legal  title. 

SAME  —  EQUITY  —  BELIEF  WARRANTED  BY  FACTS  ESTABLISHED. 

Under  such  circumstances,  the  facts  alleged  showed  a  case  for 
specific  performance,  but,  the  Jurisdiction  of  a  court  of  equity 
having  attached,  the  court  was  warranted  in  decreeing  that  title 
be  quieted,  inasmuch  as  the  action  was  brought  by  one  in  posses- 
sion and  having  the  equitable  title  against  the  heirs  of  the  in- 
testate, and  such  relief  is  the  equivalent  of  specific  performance. 

APPEAL  —  RECITALS    IN   RECORD  —  CONTRADICTION    BY   AFFIDAVIT. 

Where  the  record  recites  that  parties  were  present  in  person 
and  by  attorney  at  the  time  the  court's  findings  of  fact  were 
signed,  such  recital  cannot  be  contradicted  by  affidavits. 
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ADMISSION  OF  EVIDENCE  IN  SQITITY  ACTION — HABMLB8S  ERBOB. 

Error  In  the  admission  of  testimony  will  not  warrant  a  rever- 
sal of  a  cause  of  equitable  cognizance,  which  is  triable  de  novo 
on  appeal.  If  there  Is  sufficient  competent  evidence  to  sustain  the 
lower  court's  findings  and  judgment. 

SPECIFIC  FEBFOBMANCE  —  ADMIS8IBIIJTT  OF  EVIDENCE. 

Where  it  la  sought  to  establish  an  oral  contract  between  par- 
ties, the  unilateral  written  agreement  of  one  of  ttxeja  is  admis- 
sible in  evidence  as  a  declaration  on  his  part  concerning  the  sub- 
ject-matter of  the  alleged  oral  contract.. 

Appeal  from  Superior  Court?,  King  County. — Hon. 
Boyd  J.  Taixman,  Judge.    Affirmed. 

W.  F.  Hays  and  Jesse  P.  Houser,  for  appellants. 

John  E.  Humphries  and  Harrison  Bostwick,  for  respon- 
dents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondents 
against  appellants  to  quiet  title.  Respondents  are  hus- 
band and  wife.  They  allege  in  substance  that  on  the  6th 
day  of  October,  1901,  one  Lamar  Cheadle,  then  a  resi- 
dent of  King  county,  Washington,  departed  this  life ;  that 
said  Lamar  Cheadle  was  unmarried,  and  left  no  wife, 
children,  father,  or  mother  surviving  him,  his  only  heirs 
at  law  being  his  brother  and  sister,  the  appellants  herein, 
[Raphael  Cheadle  and  Marinda  Schaffer;  that  said  Ra- 
phael Cheadle  is  the  administrator  of  the  estate  of  said 
Lamar  Cheadle;  that  said  Lamar  Cheadle,  being  then 
the  owner  of  certain  real  estate  described  in  the  com- 
plaint, did,  on  the  13th  day  of  July,  1901,  enter  into  an 
oral  contract  with  respondent  Ellen  Davies,  by  the  terms 
of  which  it  was  agreed  between  them  that  said  Ellen 
Davies  should  move  into  the  house  occupied  by  said  Lamar 
Cheadle,  which  was  situate  upon  the  real  estate  described. 
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the  same  being  farming  land;  that  she  should  take  pos- 
session of  the  land,  superintend  the  farm  and  household 
duties  connected  therewith,  live  upon  the  farm  with  said 
Lamar  Cheadle  during  his  life,  and  administer  to  him 
and  care  for  him  as  far  as  lay  within  her  power  during 
the  remainder  of  his  life;  that  she  was  to  have  all  the 
products  of  the  farm,  the  use  of  the  farm,  farming  uten- 
sils, household  furniture,  and  other  property,  the  same  as 
if  all  were  her  own,  during  the  life  ti.me  of  said  Lamar 
Cheadle,  and  she  was  to  pay  him  one-third  of  the  money 
received  from  the  sale  of  products  of  the  farm  during  his 
life  time;  that  at  his  death  all  of  the  real  estate  in  the 
complaint  described,  together  with  the  household  furni- 
ture, farming  implements,  live  stock,  and  all  other  per- 
sonal property  belonging  to  or  connected  with  said  farm, 
should  become  the  property  of  said  Ellen  Davies;  that 
said  Lamar  Cheadle  agreed  to  give,  devise,  and  bequeath 
all  of  said  property  to  said  Ellen  Davies  in  consideration 
that  she  should  perform  the  contract  on  her  part  to  be 
performed.  It  is  further  alleged  that  said  Lamar  Chea- 
dle, as  evidence  of  said  agreement,  and  relating  to  the 
property  described  in  the  complaint,  did,  on  July  13th, 
1901,  execute  and  deliver  to  said  Ellen  Davies  a  state- 
ment in  writing,  of  which  the  following  is  a  copy : 

"Adelaide,  Wash.,  July  13,  1901. 
"This  is  to  certify  that  I,  Lamar  Cheadle,  have  this 
day  entered  into  a  contract  with  Mrs.  Ellen  Davies 
whereby  she  agrees  to  take  charge  of  my  farm  at  Adelaide, 
Wash.,  and  conduct  my  house  and  farm  and  board  and 
care  for  me  during  my  life  time  and  also  give  me  one- 
third  of  the  cash  proceeds  accruing  from  said  farm,  from 
the  sale  of  fruit,  stock  and  product  on  said  farm  during 
my  life,  and  I  agree  to  bequeath  to  Mrs.  Ellen  Davies 
at  my  death  said  farm,  together  with  all  stock,  farming 
implements  and  household   goods   and  furniture  belong- 
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ing  thereto.  The  reason  for  not  making  my  last  will 
and  testa^nent  at  once  is  that  I  have  important  business 
interest  that  must  be  adjusted  before  that  can  be  done, 
but  that  as  soon  as  said  business  matters  can  be  arranged 
I  agree  to  complete  this  contract  according  to  the  terms 
herein  specified.  "Lamar  Cheadle. 

"Witness:   D.  F.  Davies,  Rose  E.  Rhodes."     (Seal.) 

It  is  further  averred  that  said  Ellen  Davies,  in  pur- 
suance of  the  terms  of  said  contract,  took  full  and  com- 
plete possession  of  said  farm  and  personal  property,  the 
same  having  been  delivered  to  her  by  said  Lamar  Cheadle 
on  or  about  July  13,  1901,  and  that  she  at  once  entered 
upon  the  performance  of  her  contract  and  fully  per- 
formed the  same  by  administering  to  said  Lamar  Cheadle 
and  caring  for  him  until  the  time  of  his  death;  that 
said  respondent  has  been  in  full  and  complete  possession 
and  control  of  all  of  said  property,  since  the  death  of 
said  Cheadle,  under  the  terms  of  said  contract.  It  is 
further  alleged  that  the  deceased  left  other  property  suffi- 
cient to  discharge  all  his  indebtedness  existing  at  the  time 
said  contract  was  made ;  that  said  estate  is  wholly  solvent, 
and  that  there  is  sufficient  property  aside  from  that 
included  in  said  contract  to  pay  all  debts  and  liabilities 
of  the  estate,  including  funeral  expenses.  It  is  averred 
that  the  appellants  are  claiming  that  the  administrator 
is  entitled  to  the  possession  of  said  personal  property  and 
to  the  control  of  said  real  estate,  and  that  said  Raphael 
Cheadle  and  Marinda  Schaffer  are  claiming  to  be  the  own- 
ers and  entitled  to  the  possession  of  said  real  estate,  and  are 
demanding  of  said  respondent  Ellen  Davies  that  they  shall 
be  let  into  possession  of  all  said  property;  that  said  claim 
of  appellants  constitutes  a  cloud  upon  the  title  of  said 
!Ellen  Davies;  that  in  equity  said  property  belongs  to 
her,  and  that  appellants  have  no  right,  title,  or  interest 
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therein.  It  is  alleged  that  respondent  David  F.  Davies, 
as  the  husband  of  said  Ellen  Davies,  released  to  her  all 
community  rights  in  the  proceeds  of  said  contract,  and 
that  the  same  is  her  separate  property.  The  complaint 
demands  that  the  title  to  said  property  be  quieted  in 
respondent  Ellen  Davies.  Such  proceedings  were  had 
that  issue  was  joined  upon  said  complaint,  a  trial  was 
had  before  the  court  without  a  jury,  resulting  in  a  judg- 
ment in  favor  of  respondents  in  accordance  with  the  de- 
mand of  the  complaint.  From  that  judgment  this  appeal 
is  prosecuted. 

It  is  assigned  as  error  that  the  court  overruled  appel- 
lants' demurrer  to  the  second  amended  complaint.  The 
demurrer  is  general,  and  simply  challenges  the  complaint 
as  not  stating  a  cause  of  action.  We  have  above  set  forth 
with  some  particularity  the  material  facts  stated  in  the 
complaint,  more  especially  to  serve  the  purposes  of  the 
discussion  of  this  assignment  of  error.  We  think  the 
complaint  states  a  cause  of  action  within  the  rule  of  many 
authorities.  It  alleges,  it  is  true,  an  oral  agreement  to 
convey  real  estate;  but  it  further  alleges  a  complete 
performance  of  that  agreement  on  the  part  of  the  respon- 
dent Ellen  Davies,  and  a  part  performance  on  the  part 
of  the  deceased.  The  face  of  the  complaint  shows  that 
the  deceased  placed  the  said  respondent  in  full  possession 
under  the  agreement;  that  she  fully  discharged  her  obli- 
gations under  the  contract  during  the  life  time  of  the 
deceased,  is  still  in  possession  thereunder,  and  that  noth- 
ing remains  undone  to  fully  execute  the  contract  except 
a  formal  conveyance  of  the  legal  title.  This  shows  such 
a  performance  as  takes  the  contract  out  of  the  statute  of 
frauds.  It  shows  the  equitable  title  to  rest  in  respondent 
Ellen  Davies;  that  she  is  entitled  to  the  enforcement 
of  the  oral  agreement  thus  by  her  performed,  and  to  have 
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her  title  quieted.  McCullom  v,  Mackrell,  13  S.  D.  262 
(83  N.  W.  255) ;  Svanburg  v.  Fosseen,  75  Minn.  350 
(78  N.  W.  4,  43  L  .E.  A.  427,  74  Am.  St.  Rep.  490) ; 
Brinion  v.  Van  Cott,  8  Utah  480  (33  Pac.  218)  ;  Kofka 
V.  Rosicky,  41  Neb.  328  (59  X.  W.  788,  25  L.  R.  A.  207, 
43  Am.  St.  Rep.  685) ;  Bryson  v.  McShane,  48  W.  Va. 
126  (49  L.  R  A.  527,  35  S.  E.  848). 

Many  other  cases  are  cited  by  respondents'  counsel, 
but  the  rule  is  a  well  established  one,  and  we  will  not 
cite  other  cases.  The  cases  cited  above  rest  upon  facts 
similar  to  those  of  the  case  at  bar.  The  facts  alleged  show 
respondent  Ellen  Davies  entitled  to  some  relief.  Ordinar- 
ily the  relief  asked  under  such  circumstances  is  specific 
performance,  but,  being  in  possession  of  the  property,  a 
decree  quieting  title  is  asked.  The  facts  recited  being 
such  as  bring  the  case  within  the  jurisdiction  of  a  court 
of  equity,  and  that  jurisdiction  having  attached,  it  extends 
to  the  whole  controversy,  and  whatever  relief  the  facts 
warrant  will  be  granted.  Jordan  v.  Coulter,  30  Wash. 
116  (70  Pac.  257).  A  decree  quieting  title  in  this  instance 
is  in  effect  the  equivalent  of  specific  performance,  since 
the  action  is  brought  by  one  already  in  possession  and 
against  the  heirs  of  an  intestate. 

A  number  of  errors  are  assigned  upon  the  findings  of 
the  court.  These  assignments  involve  both  the  sufficiency 
and  competency  of  the  evidence.  A  controversy  has  arisen 
between  counsel  concerning  exceptions  taken  by  appel- 
lants to  the  findings  of  facts  and  conclusions  of  law. 
Respondents'  counsel  contend  that  no  sufficient  excep- 
tions to  the  findings  were  taken,  and  for  that  reason  a 
review  of  the  findings  and  evidence  cannot  be  had.  At 
the  foot  of  the  findings,  as  shown  by  the  record,  appears 
the  following: 
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"To  each  and  every  one  of  the  above  findings  of  fact 
the  defendants  in  person  and  by  their  attorney  duly 
except,  and  their  exceptions  are  hereby  allowed. 

"Boyd  J.  Talhnan,  Judge." 

"June  5,  1902." 

A  similar  statement  follows  the  conclusions  of  law. 
Hespondents  urge  that  the  above  portion  of  the  record 
shows  that  appellants'  counsel  was  present  when  the  find- 
ings were  signed,  and  that  no  other  exceptions  were  taken. 
Such  general  exceptions  have  been  repeatedly  held  by  this 
court  to  be  insufficient  to  challenge  attention  to  any  spe- 
cific finding,  and  a  review  of  the  facts  has  been  as  repeat- 
edly refused  under  such  exceptions.  It  is  our  duty  to 
follow  that  rule  here,  if  such  are  the  only  exceptions  in 
the  record.  Other  specific  exceptions,  however,  appear 
as  having  been  filed  June  12,  1902,  seven  days  after  the 
findings  were  filed.  Appellants  seek  now  by  affidavit  to 
contradict  the  statement  in  the  i-ecord  that  they  were 
present  in  person  and  by  attorney,  and  took  the  general 
exceptions  at  the  time  the  findings  were  signed.  We  can- 
not permit  the  record  to  be  thus  contradicted,  and  must 
■decline  to  consider  the  affidavit  But  with  appellants 
present  and  taking  the  exceptions  at  the  time  as  recited 
in  the  record,  we  know  of  no  reason  why  they  might  not 
Tiave  filed  more  specific  exceptions  within  five  days,  as 
provided  by  §  5052,  Bal.  Code.  The  exceptions  were, 
however,  not  filed  for  seven  days  after  the  filing  of  the 
findings,  but  the  record  further  shows  that  on  the  9th  day 
of  June  respondents  served  written  notice  upon  appellants 
of  the  signing  and  filing  of  the  findings  and  conclusions. 
The  section  of  the  statute  provides,  among  other  things, 
that  exceptions  may  be  taken  by  filing  written  exceptions 
•^Svliere  the  report  or  decision  is  signed  subsequently  to  the 
tearing  and  in  the  absence  of  the  party  excepting,  within 
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^ve  days  after  the  service  on  such  party  of  a  copy  of  such 
report  or  decision  or  of  written    notice    of    the    filing 
thereof."      Appellants   being   present,   as   shown   by  the 
record,  when  the  findings  were  signed,  it  was  not  man- 
datory that  respondents  should  serve  written  notice  of 
the  signing  and  filing  of  the  findings.    They  elected,  how- 
ever, to  make  such  ser^'ice,  and  appellants'  exceptions  were 
filed  within  five  days  thereafter.     It  is  somewhat  doubt- 
ful if,  under  this  record  and  the  statute,  appellants  are 
entitled   to  have  this  evidence  reviewed;    but  in  order 
that  no  injustice  may  be  done,  since  respondents  elected 
to  give  written  notice  of  the  signing  and  filing  of  the  find- 
ings, and  since  because  of  that  fact  appellants  seem  to 
have  acted  upon  the  date  of  such  service  as  fixing  the 
beginning  of  the  five-day  period,  we  have  concluded  to 
consider  the  exceptions  and  review  the  statement  of  facts. 
We  have  read  all  the  evidence  and  examined  all  the 
exhibits.     Error  is  assigned  upon  the  introduction  of  tes- 
timony.   We  have  held  that  this  is  not  of  itself  sufficient 
to  warrant  a  reversal  of  an  equity  cause,  which  is  triable 
de  novo  in  this  court     Rohrer  v.  Snyder,  29  Wash.  199 
(69  Pac.  748).     If  there  is  sufficient  competent  evidence 
to  sustain  the  court's  findings  and  judgment,  this  court 
will  not  reverse  a  cause  because  there  may  have  been  same 
incompetent  evidence  admitted.  There  is  ample  evidence  to 
8iipport  the  court's  findings  in  this  case.     There  is  much 
conflict,  to  be  sure,  but  not  such  as  leads  us  to  the  belief 
that  we  should  disturb  the  findings  of  the  trial  judge,  who 
saw  and  heard  these  disputing  witnesses.    The  main  point 
was  to  determine  if  the  alleged  contract  existed.     If  the 
contract  actually  existed,  then,  under  the  evidence,  there 
is   little  room  to  contend  that  respondent  Ellen  Davies 
did  not  perform  her  part  of  it.     As  an  evidence  of,  and 
as  relating  to,  the  actual  contract,  the  original  writing. 
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a  copy  of  which  is  above  set  out,  was  intri^duced  in  evi- 
dence. This  writing  was  not  introduced  as  the  contract 
itself.  It  is  incomplete  as  a  contract  in  itself,  but  it  was 
properly  admitted  as  a  declaration  of  the  deceased  con- 
cerning the  subject-matter  of  the  alleged  oral  contract 
The  genuineness  of  the  signature  to  that  paper  is  disputed. 
An  expert,  by  comparison,  and  some  other  witnesses  who 
have  seen  the  deceased  write,  were  of  the  opinion  that  the 
signature  is  not  that  of  the  deceased.  Another  expert,  by 
comparison  with  admitted  signatures,  pronounced  it  gen- 
uine, as  did  also  other  witnesses.  Miss  Rhodes,  one  of 
the  subscribing  witnesses  to  the  instrument,  testified  that 
it  was  the  signature  of  Lamar  Cheadle,  and  that  she  saw 
him  write  it.  This  witness  is  not  impeached,  and,  for 
aught  that  appears  in  the  record,  she  is  as  credible  as  any 
others  who  testified.  We  have  examined  the  signature  and 
compared  it  with  others  admitted  to  be  genuine.  We  have 
also  examined  the  photographs  of  that  and  of  the  other 
signatures  submitted  along  with  other  exhibits.  From 
such  examination  we  are  led  to  the  same  conclusion  as 
that  reached  by  the  trial  court.  Taking  all  the  evidence 
together,  unless  absolute  perjury  was  committed,  the  find- 
ings of  the  trial  court  were  right  To  have  found  other- 
wise would  have  practically  determined  that  respondents 
and  Miss  Bhodes  were  guilty  of  false  testimony,  and  that, 
too,  in  the  absence  of  impeaching  testimony;  whereas 
the  findings  as  made  do  not  necessarily  so  involve  any  of 
the  witnesses. 

The  judgment  is  affirmed 

Fui-LERTON,  0.  J.,  and  Dijnbab,  Motjnt  and  Ai!n>E:BS, 
JJ.,  concur. 
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N.  W.  Pkescott,  Appellant,  v.  Puget  Sound  Bbidge  and 
Dbedgino  Company,  Respondent. 

FLBADIIVG  —  WAIVES   OF    DEMUBBEB  —  FILING    AMENDED    COMPLAINT. 

An  erroneous  ruling  sustaining  a  demurrer  to  a  complaint  is 
waived  by  the  filing  of  an  amended  complaint. 

SAMB-H9UFFICIENCT  OF  COMFLAINT  ATTACKED  ON  TBIAL. 

Where  a  complaint  is  attacked  by  an  objection  to  the  intro- 
duction of  any  evidence  In  its  support,  on  the  ground  that  it  does 
not  state  a  cause  of  action,  the  attack  will  be  treated  as  an  at- 
tack on  a  complaint  after  verdict,  when  every  reasonable  in- 
tendment and  legitimate  inference  susceptible  of  being  drawn  or 
deduced  from  the  facts  stated  is  permitted  In  aid  of  the  state- 
ment of  the  cause  of  action. 

OONTBAGT  OF  EMPLOYMENT  —  C0NSTBT7CTI0N. 

A  contract  of  employment  made  in  the  state  of  Washington, 
whereby  defendant  agreed  to  employ  plaintiff  at  a  stipulated  sal- 
ary, "for  the  time  the  work  undertaken  by  the  defendant  at 
Manila  should  last,"  was  not  so  indefinite  and  uncertain,  either 
as  to  the  commencement  or  duration  of  service,  as  to  render  the 
contract  void. 

Appeal^  from  Superior  Court,  King  County. — ^Hon. 
WruLiAM  R  Bell,  Judge.    Reversed. 

Byers  &  Byers,  for  appellant. 

Bollinger,  Ronald  &  Battle  and  Thomas  M,  Vance,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEKTON,  C.  J. — The  appellant  instituted  this  action 
to  recover  for  an  alleged  breach  of  a  contract  of  employ- 
ment entered  into  between  the  appellant  and  respondent. 
To  his  original  complaint  a  demurrer  was  interposed, 
which  the  trial  court  sustained.     Thereupon  he  took  leave 

12-31  WASH. 
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to  amend,  and  thereafter  filed  an  amended  complaint 
Issue  of  fact  was  joined  on  the  amended  complaint,  and 
the  cause  set  down  for  trial.  At  the  trial  the  respondent 
objected  to  the  introduction  of  any  evidence  on  the  part 
of  the  plaintiff  on  the  ground  that  the  amended  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  objection  was  sustained  by  the  court,  and  the  action 
dismissed,  at  the  appellant's  costs.  It  is  assigned  that 
the  court  erred  (1)  in  sustaining  the  demurrer  to  the  orig- 
inal complaint,  and  (2)  in  sustaining  the  objection  to  the 
introduction  of  evidence  At  the  trial. 

The  first  objection  made  is  not  open  to  the  appellant. 
An  erroneous  ruling  sustaining  a  demurrer  to  a  com- 
plaint is  waived  by  taking  leave  to  amend,  and  thereafter 
filing  an  amended  complaint.  Such  is  the  effect  of  the 
ruling  of  this  court  in  Bell  v.  Waudhy,  4  Wash.  743  (31 
Pac.  18),  and  Lowman  v.  West,  7  Wash.  407  (35  Paa 
130) ;  and  such  also  is  the  general  rule.  Ganceart  v. 
Henry,  98  Cal.  281  (33  Pac.  92)  ;  Buck  v.  Beed,  27  Neb. 
67  (42  K  W.  894) ;  Hurd  v.  Smith,  5  Colo.  233;  Bock- 
well  V.  Holcomb,  3  Colo.  App.  1  (31  Pac.  944) ;  People, 
for  use  of  Kennard,  v.  Core,  86  111.  248 ;  Petty  v.  Trustees 
of  the  Church  of  Christ,  95  Ind.  278;  Bosa  v.  Missouri, 
K.  &  T.  By.  Co.,  18  Kan.  124;  CU-arwater  v.  Meredith, 
1  Wall.  25.  To  make  the  error  available,  the  pleader  must 
refuse  to  amend,  and  stand  on  his  complaint,  and  appeal 
from  the  judgment  the  trial  court  may  enter  against  him. 

The  amended  complaint,  omitting  its  formal  parts,  is 
as  follows : 

"Comes  now  the  plaintiff,  and  by  leave  of  court  files 
herein  his  amended  complaint,  and  for  cause  of  action 
alleges : 

"(1)  That  the  defendant  is  a  corporation,  duly  organ- 
ized, created,  and  existing,  under  and  by  virtue  of  the  laws 
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of  the  state  of  Washington,  with  its  principal  place  of 
business  at  Seattle,  Washington. 

"(2)  That  on  August  31st,  1901,  the  plaintiff  and  the 
defendant,  through  its  president,  C.  E.  Fowler,  mutually 
agreed  that  the  plaintiff  should  serve  the  defendant  as 
foreman,  and  the  defendant  should  employ  plaintiff  as 
foreman,  for  the  time  the  work  undertaken  by  the  defen- 
dant at  Manila  should  last;  and  that  plaintiff,  for  his 
services,  should  receive  the  sum  of  one  hundred  and  twen- 
ty-five ($125)  dollars  per  month  while  engaged  as  fore- 
man, and  the  sum  of  one  hundred  ($100)  dollars  per 
month  while  engaged  in  any  other  capacity. 

"(3)  That  at  said  time  the  plaintiff  offered  to  enter 
upon  the  service  of  the  defendant,  and  has  ever  since  been 
ready  and  willing  so  to  do. 

"(4)  That  the  defendant  wrongfully,  and  without 
cause^  refused  to  permit  the  plaintiff  to  enter  iipon  sucii 
service,  to  the  damage  of  the  plaintiff  in  the  sum  of  four 
thousand  five  hundred  ($4,600)  dollars." 

The  objection  made  to  this  complaint  is  that  the  con- 
tract therein  set  out  is  too  indefinite  and  uncertain  to  be 
capable  of  enforcement,  in  that  it  fixes  no  time  for  the 
commencement  of  the  employment  and  no  definite  time 
for  its  continuance.  But  before  passing  to  the  objections 
made,  it  is  well  to  notice  for  a  moment  the  rule  of  con- 
struction of  a  pleading  when  attacked  in  the  manner  in 
which  the  respondent  sought  to  attack  the  one  before  us. 
As  the  question  whether  or  not  a  complaint  states  a  cause 
of  action  can,  under  the  express  provisions  of  the  Code, 
be  raised  at  any  stage  of  the  proceedings,  it  was  permissi- 
ble for  the  respondent  to  raise  the  question  when  the  appel- 
lant offered  evidence  to  sustain  the  allegations  of  his  com- 
plaint Such  an  objection,  however,  will  not  be  treated 
as  a  demurrer  to  the  complaint,  nor  as  a  motion  to  make 
the  complaint  more  definite  and  certain,  in  which  defec- 
tive and  indefinite  and  uncertain  allegations  can  be  urged 
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against  its  sufficiency,  but  will  be  treated  as  an  attack  on 
tlie  complaint  is  treated  after  verdict;  it  must  be  found 
that  there  is  an  absolute  failure  to  state  a  cause  of  action, 
after  every  reasonable  intendment  and  legitimate  inference 
susceptible  of  being  drawn  or  deduced  from  the  facts 
stated  in  tlie  complaint  are  drawn  and  deduced  and 
applied  in  aid  thereof.  In  other  words,  there  must  be 
something  more  than  a  defective  statement  of  a  cause  of 
action ;  it  must  appear  that  the  cause  of  action  attempted 
to  be  stated  is  in  itself  defective.  Tested  by  these  rules, 
the  complaint  in  question  is  sufficient.  While  it  may  be 
susceptible  to  a  motion  to  make  more  definite  and  cer- 
tain, or  insufficient  as  against  a  demurrer,  it  is  good  as 
against  an  objection  to  the  introduction  of  evidence  after 
issue  joined,  and  the  cause  placed  on  trial  on  its  merits. 
It  is  alleged  that  on  August  31,  1901,  the  appellant  and 
respondent  mutually  agreed  that  the  appellant  shouJJ 
serve  the  respondent  in  certain  capacities  at  certain  wages, 
and  that  the  plaintiff  at  that  time  offered  to  enter  upon 
the  service,  but  that  the  respondent  wrongfully,  and  with- 
out cause,  refused  to  permit  him  to  enter  thereon.  The 
contract  was  one  which,  if  it  did  not  give  the  appellant 
the  right  to  enter  at  once  into  the  service  of  the  respon- 
dent, gave  him  the  right  to  enter  therein  within  a  reason- 
able time  after  its  execution;  and  was  broken,  within 
either  view,  when  the  respondent  wrongfully,  and  with- 
out cause,  refused  to  permit  the  appellant  to  enter  into 
the  service  at  all.  It  was  not,  therefore,  so  indefinite  and 
uncertain  as  to  the  time  of  the  commencement  of  the  serv- 
ice as  to  render  it  void.  Nor  was  it  so  indefinite  and  uncer- 
tain as  to  its  duration  as  to  render  it  void.  While  its  dura- 
tion was  uncertain  in  the  sense  that  it  was  not  shown  how 
long  the  work  undertaken  by  the  respondent  at  Manila 
would  last,  yet  it  was  not  a  contract  of  employment  for 
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an  indefinite  period  in  the  sense  that  either  party  could 
terminate  it  at  will.  It  was  a  contract  to  serye  on  the 
one  part  and  to  employ  on  the  other,  obligatory  upon  each 
until  the  happening  of  a  particular  event,  and  until  that 
event  happened  neither  party  could  terminate  the  contract 
without  committing  a  breach  thereof.  A  contract  of  hiring 
is  not  indefinite,  nor  terminable  at  will,  because  the  pre- 
cise number  of  days,  months  or  years  that  the  service  is  to 
continue,  are  not  specified.  If  there  is  a  period  of  time, 
be  the  same  fixed  or  indefinite,  during  which  neither  party 
is  at  liberty  to  terminate  the  contract,  then  the  contract  is 
not  so  indefinite  or  uncertain  as  to  its  duration  as  to  be 
incapable  of  enforcement.  McMullan  v.  Dickinson  Co., 
63  Minn.  405  (65  N.  W.  661,  663)  ;  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109  (32  N.  E.  802,  51  Am.  St.  Rep. 
289) ;  Carter  White  Lead  Co.  v.  Kinlin,  47  Neb.  409 
(66  N.  W.  536)  ;  Camig  v.  Carr,  167  Mass.  644  (35 
L.  R.  A.  512,  46  N.  E.    117,  57  Am.  St.  Rep.  488). 

The  court  erred  in  sustaining  the  objection  to  the  intro- 
duction of  evidence,  and  in  dismissing  the  action.  The 
judgment  will  therefore  be  reversed,  and  the  cause 
remanded,  with  instructions  to  try  the  cause  upon  its 
merits. 

Mount,  Andees  and  Dunbar,  JJ.,  concur. 


[No.   4471.     Decided   March  4,   1903.]  -or-Tsv 
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E.  L.  CoYi-E,  Respondent,  v.  Seattle  Electbic  Com-  U  i^ 


PANY,  Appellant. 


mew    TBIAL  —  OBDEB    OBANTINQ     CANNOT     BE     VACATED. 

Where  a  cour'  has  granted  a  motion  for  a  new  trial,  it  cannot 
subsequently,  under  the  belief  that  it  committed  error  in  so  rul- 
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ing,  set  aside  8uch  order  and  deny  the  motion.     (Fullebton, 
C.  J.,  dissents). 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.    Reversed. 

Struve,  AlUn,  Hughes  &  McMicJeen,  for  appellant. 
Benson  &  Aust^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — ^Respondent  brought  this  suit  against 
appellant  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  v^hile  he  was  a  passenger  upon  one 
of  appellant's  cable  cars  running  upon  James  street  in 
Seattle.  A  trial  was  had  before  a  jury,  resulting  in  a 
verdict  of  $3,500  in  favor  of  respondent.  Appellant  inter- 
posed a  motion  for  new  trial,  and  the  same  came  on  regu- 
larly for  hearing  on  the  10th  day  of  February,  1902. 
After  hearing  the  arguments  of  the  respective  counsel,  the 
court  announced  that  the  verdict  was  set  aside  and  a  new 
trial  granted.  The  following  entry  was  made  in  the  court 
journal  of  that  day:  No.  33,561.  E.  L.  Coyle,  plaintiff, 
vs.  Seattle  Electric  Co.,  defendant.  Defendant's  motion 
for  new  trial  granted.  Exception  allowed."  On  February 
17,  1902,  respondent  served  and  filed  what  he  termed  a 
"motion  for  reargument  and  for  judgment  upon  the  ver- 
dict," whereby  he  moved  the  court  "that  the  order  hereto- 
fore made  herein  in  open  court  upon  the  defendant's  motion 
for  new  trial  in  this  case  be  bv  the  court  vacated :  that  de- 
fendant's  motion  for  new  trial  be  denied,  and  that  plaintiff 
have  judgment  in  this  case  upon  the  verdict  heretofore  ren- 
dered herein."  The  last-mentioned  motion  was  submitted 
upon  briefs,  and  upon  May  3,  1902,  appellant's  imotion 
for  new  trial  was  overruled,  and  the  following  entry  was 
made  in  the  court  journal  of  that  day :    "No.  33,561.    E. 
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L.  Coyle,  plaintiff,  vs.  Seattle  Electric  Co.,  defendant. 
Defendant's  motion  for  new  trial  is  overruled  and  excep- 
tion allowed."  On  May  0,  1902,  judgment  was  entered  for 
the  amount  of  the  verdict,  with  interest  and  costs.  The 
appellant  has  appealed  from  the  order  denying  its  motion 
for  new  trial,  and  also  from  the  judgment 

It  is  assigned  as  error  that  the  court  denied  appellant's 
motion  for  a  new  trial  after  the  same  motion  had  been 
granted.  Subsequent  to  the  final  judgment,  and  pending 
this  appeal,  the  respondent  moved  to  correct  the  record. 
Appellant  appeared  specially,  and  objected  to  the  hearing 
of  the  motion,  which  objections  were  overruled.  There- 
upon respondent's  motion  to  correct  the  record  was  by  the 
court  granted,  and  the  order  thereon  recites,  among  other 
things,  the  following: 

"It  is  hereby  ordered  and  adjudged  that  the  record  in 
the  above-entitled  cause,  as  appears  by  the  journal  entry 
of  February  10,  1902,  be  corrected  to  read  as  follows: 
'1902.    February  10,  33,661,  E.  L.  Coyle  vs.  Seattle  Elec- 
tric Company.    Defendant's  motion  for  new  trial  granted. 
Exception  allowed.    On  this  10th  day  of  February,  1902, 
after  the  court  has  granted  defendant's  motion  for  a  new 
trial  and  before  any  record  other  than  the  clerk's  minute  en- 
try thereof  has  been  made,  the  court  having  reason  to  believe 
that  its  ruling  upon  said  motion  is  erroneous,  upon  its  own 
motion,  but  upon  the  ex  parte  application  of  counsel  for 
plaintiff,  grants  plaintiff  leave  to  file  a  motion  for  a  rear- 
gtunent  of  defendant's  motion  for  a  new  trial,  and  the 
above-entitled  cause  is  hereby  continued  for  the  purpose 
of  giving  plaintiff  a  reasonable  time  to  file  said  motion 
for  re-argument  and  for  hearing  thereon.    Let  counsel  for 
defendant  be  informed  of  this  proceeding.'    Done  in  open 
court  this  11th  day  of  October,  1902,  as  of  the  10th  day  of 
February,  1902." 

Respondent  calls  our  attention  to  a  rule  prevalent  in 
many  states  where  tenns  of  courts  are  defined  by  statute. 
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The  rale  is  saccmctlv  stated  as  follows  in  17  Am.  &  Eng. 
Ena  Law  (2d  ed.),  S13: 

'^ireTy  court  has  aheolute  control  over  its  own  judg- 
ments and  decrees  during  the  term  at- which  they  were 
rendered,  and  may  therefore,  at  any  time  before  the  expira- 
tion of  the  term,  in  the  exercise  of  its  discretion,  open, 
amend,  correct,  revise,  vacate,  or  supplement  any  judg- 
ment or  decree  rendered  during  such  term." 

Our  superior  courts  have  not  terms  fixed  by  statute,  but 
are  courts  of  continuous  session.  Courts  of  continuous 
session  are  not  general  in  the  states.  In  Kentucky  the 
Kenton  circuit  court  is  a  court  of  continuous  session,  and 
is  by  statute  given  '^control  over  its  judgments  for  sixty 
days  as  circuit  courts  have  over  their  judgments  during 
the  term  in  which  thev  are  rendered."  Schlosser  v.  Mur- 
nan  (Ky),  49  S.  W.  421.  In  this  state  no  such  exten- 
sion of  control  is  granted  by  statute.  But  respondent  rea- 
sons that,  since  the  term  rule  prevails  in  so  many  states, 
in  the  absence  of  such  terms  the  proper  rule  in  this  state 
should  be  held  to  be  that  the  court  retains  control  over  its 
own  orders  and  judgments  at  all  times  until  the  final  judg- 
ment has  been  entered  in  the  cause.  California  is  a  state 
having  a  system  similar  to  ours.  By  statute  the  courts  are 
declared  to  be  "always  open,"  and  yet  the  supreme  court 
of  that  state  seems  to  have  uniformly  held  that,  when  an 
order  or  judgment  upon  a  motion  for  new  trial  has  been 
made  or  rendered,  it  cannot  be  set  aside  by  the  court  which 
rendered  it  for  mere  error,  and  can  only  be  corrected  by 
appeal.  Whatever  might  be  said  of  this  as  an  original 
question  in  this  state,  we  cannot  treat  it  as  such  without 
squarely  overruling  a  former  decision  of  this  court  In 
Bumham  v.  Spokane,  18  Wash.  207  (51  Pac.  363),  this 
court  followed  the  California  rule,  and  quoted  with 
approval   from    California    cases   bearing   directly   upon 
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the  point  presented  here.  Cases  from  Nevada  and  Okla- 
homa are  also  cited  to  sustain  that  opinion,  and  they  seem 
to  be  in  point.  In  that  ease  a  retiring  judge  had  denied 
a  motion  for  new  trial,  and  his  successor  vacated  that  order 
and  granted  a  new  trial.  It  was  said  in  the  opinion,  after 
a  review  of  authorities,  that  the  retiring  judge  himself 
would  not  have  had  authority  to  set  aside  his  judgment 
refusing  a  new  trial,  and  that  the  authority  of  his  successor 
was  certainly  no  more  extensive.  It  was  urged  in  that  case, 
as  it  is  here,  that  the  rule  adopted  in  Clein  v.  Wandschnei- 
der,  14  Wash.  257  (44  Pac.  272),  should  be  followed.  In 
the  last-named  case  the  court  went  back  to  the  original 
entry  to  determine  if  a  wrong  was  committed  in  the  first 
instance.  But  the  court  observed  in  Bumham  v,  Spokane, 
supra,  that  the  former  case  came  squarely  within  the  pro- 
visions of  §  4953,  Ballinger's  Code,  providing  for  relief 
in  case  of  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  and  refused  to  follow  it  where  the  action  of  the 
court  below  was  merely  to  pass  upon  a  question  of  error. 
The  statute  provides  that  the  trial  court  may  vacate  its 
judgments  and  orders  for  the  reasons  above  enumerated, 
but  there  is  no  statute  authorizing  a  trial  court  to  review 
and  vacate  its  judgments  for  what  it  may  deem  to  be  mere 
error.  In  the  case  at  bar  it  is  not  contended  that  there 
existed  any  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  The  nunc  pro  tunc  entry  made  by  the  court, 
above  set  forth  affirmatively,  shows  the  action  of  the  court 
to  have  been  based  upon  the  belief  that  its  first  ruling  upon 
the  motion  for  new  trial  was  erroneous.  The  first  order 
entered  upon  the  motion  for  n^w  trial  was  a  judgment ;  not 
the  final  judgment  in  the  case,  to  be  sure,  but  it  was  final 
upon  that  subject,  was  appealable  under  the  statute,  and 
under  Bumham  v.  Spokane,  supra,  could  only  be  corrected 
for  mere  error  by  appeal.     That  case  must  be  decisive  of 
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this  one,  and  it  must  be  held  that  it  was  error  to  enter  the 
last  judgment  upon  the  motion  for  new  trial. 

The  judgment  is  therefore  reversed,  and  the  cause 
remanded  with  instructions  to  the  lower  court  to  continue 
with  the  new  trial  as  provided  by  its  first  order  upon 
the  motion  for  new  trial. 

Mount,  Dunbab  and  Anders,  JJ.,  concur. 

FuLLERTON,  J.  (disscuting) — It  is  held  in  this  case,  if 
I  understand  the  opinion,  that  error  in  a  ruling  made  upon 
a  motion  for  a  new  trial  cannot  be  corrected  by  the  trial 
court  which  made  it,  but  must  be  carried  into  and  perpetu- 
ated in  the  judgment,  and  corrected,  if  corrected  at  all,  by 
appeal.  I  cannot  assent  to  this  conclusion.  I  understand 
that  a  trial  court  has  plenary  powers  over  a  cause  pending 
before  it  until  the  entry  of  judgment  therein ;  that  it  may, 
before  the  entry  of  judgment,  correct  any  error  thereto- 
fore committed  by  it  in  the  course  of  the  proceedings,  even 
though  it  be  required,  in  order  to  do  so,  to  go  back  to  the 
first  ruling  made  in  the  cause.  Stated  in  another  way, 
no  court  is  bound  to  enter  a  void  or  an  erroneous  judgment. 
The  conclusion  reached  by  the  majority,  it  seems  to  me, 
violates  this  rule.  I  am  aware  that  the  order  granting  the 
motion  for  a  new  trial  is  treated  as  a  judgment,  and  lan- 
guage is  found  in  the  statute  which  seems  to  show  a  want 
of  power  in  a  trial  court  to  correct  its  judgments  for  mere 
error.  This,  I  think,  is  founded  on  a  misapprehension  of 
the  statute.  An  order  granting  a  new  trial  is  not  a  judg- 
ment as  that  term  is  defined  in  the  Code.  A  judgment  is 
the  final  determination  of  the  rights  of  the  parties  in  the 
action.  All  rulings  made  in  the  course  of  the  proceedings 
leading  up  to  the  judgment  are  orders.  Ballinger's  Code, 
§§  5080,  5080a.  When  the  Code  speaks  of  judgments, 
therefore,  it  means  what  it  has  defined  to  be  such,  not 
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what  it  has  denominated  ^'orders."  Again,  it  is  said  that 
the  case  of  Bumham  v.  Spokane  Mercantile  Co.,  18  Wash. 
207  (51  Pac.  863),  maintains  the  conclusion  reached.  I 
do  not  so  read  the  case,  but,  if  it  does,  it  should  not  be 
followed. 


[No.  4678.     Decided  March  4,  1908.] 

Pbospectobs'  Development  Company,  Respondent,  v. 

Geo.  Bbook  et  ah.  Appellants. 

JkFPKAI. STATEMCNT  OF  TACTS  —  PLACE  OF  CEBTIFIGATION. 

Under  Laws  1901,  p.  76,  8  1>  which  provides  that  a  superior 
jndse  shall  not  he  authorized  to  hear  any  matter  outside  of  the 
county  wherein  the  cause  is  pending,  except  by  consent  of  the 
parties,  it  was  error  for  the  court  to  adjourn  the  settlement  of 
a  statement  of  facts  to  a  county  other  than  the  one  of  trial, 
when  the  respondent  had  not  consented  thereto. 

SAME  -^  VOn>   CEBTIFICATION  —  17EW    NOTICE. 

Under  Bal.  Code,  §  5058,  which  provides  that  if  the  judge  is 
absent  at  the  time  named  in  a  notice  or  fixed  by  adjournment 
for  the  settlement  and  certification  of  a  statement  of  ffeicts,  a 
new  notice  may  be  served,  the  failure  of  the  judge  to  legally 
certify  a  statement  duly  filed  in  his  court,  because  of  the  ad- 
journment of  the  proceedings  to  a  place  outside  of  the  county 
of  trial,  would  not  preclude  the  subsequent  settlement  and 
certification  of  the  statement  under  a  new  notice. 

Appeal  from  Superior  Court,  Okanogan  County. — Hon. 
Chables  H.  Neal,  Judge.  Motion  to  return  statement  of 
facts  to  superior  court  for  certification  granted. 

Happy  &  Hindman,  for  appellants. 
Edward  W.  Taylor  for  respondent. 

The  opinion  of  the  court  was  delivered  by 
Hadley,  J. — Appellants  move  in  this  court  for  an  order 
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that  respondent  show  cause  why  the  statement  of  facts  on 
file  in  this  court  shall  not  be  sent  back  to  the  superior 
court  of  Okanogan  county  to  be  recertified  by  the  judge 
before  whom  the  cause  was  tried;  or,  in  the*  alternative, 
that  said  statement  shall  stand  as  the  statement  of  facts 
upon  which  the  cause  shall  be  heard  in  this  court.  The 
motion  was  supported  by  affidavit  to  the  effect  that  notice 
was  regularly  served  upon  respondent's  counsel  for  the 
settlement  and  certification  of  the  statement  of  facts,  the 
date  fixed  being  December  15,  1902.  Thereupon  respon- 
dent's counsel  informed  appellants'  counsel  that  he  could 
not,  because  of  other  court  engagements,  be  present  on 
the  date  fixed ;  that  thereafter,  for  the  purpose  of  accom- 
modating respondent's  counsel,  and  for  the  accommoda- 
tion of  the  judge  before  whom  the  cause  was  tried,  appel- 
lants obtained  an  adjournment  of  the  hearing  upon  the 
application  to  have  the  statement  certified,  and  obtained 
an  order  of  the  court  fixing  December  27,  1902,  as  the 
date  for  such  adjourned  hearing,  which  also  designated 
Spokane,  Washington,  as  the  place  for  said  hearing,  and 
that  such  order  was  served  upon  respondent's  counsel; 
that  respondent  served  and  filed  an  amended  statement  of 
facts,  which  was  practically  adopted  in  its  entirety  by 
the  court;  that,  by  reason  of  the  foregoing,  appellant's 
counsel  did  not  think  respondent's  counsel  desired  to  be 
present  at  the  time  the  statement  was  certified,  and  at 
the  time  and  place  mentioned  in  the  order  of  adjournment 
the  judge  settled  and  certified  the  statement;  that,  by 
mistake,  the  order  of  adjournment  was  entitled  as  having 
been  entered  in  the  superior  court  of  Okanogan  county, 
but  that  the  place  designated  for  the  adjournment  was  not 
designated  as  being  other  than  the  city  of  Spokane. 

Upon  the  motion  and  affidavit,  as  substantially  above 
set  forth,  an  order  to  show  cause  was  issued,  and  at  the 
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hearing  the  facts  stated  in  the  affidavit  were  not  contro- 
\erted.     In  the  oral  argument  it  was  suggested  that  the 
statement  be  ordered  returned  to  the  superior  court  of 
Okanogan  county  in  order  that  the  court  may  correct  the 
error  as  to  venue  in  the  order  of  adjournment  and  re-cer- 
tify the  statement  of  facts.     As  far  as  the  correction  of 
the  order  is  concerned,  the  fact  is  not  controverted  that  it 
was  actually  entered  in  the  superior  court  of  Okanogan 
county,  and,  if  no  other  difficulty  were  in  the  way,  we 
should  regard  that  as  a  mere  clerical  omission,  and  treat 
it  j^s  corrected  here.    Should  we  do  so,  however,  the  state- 
ment would  be  left  without  proper  settlement  or  certifi- 
cation by  the  trial  court.     The  affidavit,  as  we  have  seen, 
shows  affirmatively  that  the  place  of  the  attempted  settle- 
ment and  certification  was  in  Spokane  county — a  county 
other  than  that  in  which  the  cause  was  pending.     It  does 
not  appear  that  respondent  consented  to  the  hearing  being 
1  -<\   m  Spokane.     Under  these  circumstances,  we  think 
the  judge  was  not  empowered  to  settle  and  certify  the  state- 
ment at  the  place  mentioned.     Section  1  of  chapter  67, 
page  70,  Session  Laws  of  1901,  after  reciting  that  a  judge 
may  within  any  county  in  his  district  do  certain  things 
in  relation  to  causes  pending  in  other  counties  of  his  dis- 
trict,  concludes  as  follows:     ^'Provided,    That  nothing 
herein  contained  shall  authorize  the  judge  to  hear  any  mat- 
ter outside  of  the  county  wherein  the  cause  or  proceed- 
f'lfir  is  pending,  except  by  consent  of  the  parties."     The 
Hn^iage  of  §  5058,  Bal.   Code,  seems  to  indicate  that 
the  court  is  at  liberty  to  designate  any  place  in  an  adjourn- 
fr»£r  order  for  settlement  of  a  statement  of  facts,  but  the 
above  statute  of  1901,  as  the  later  statute,  has  certainly 
nnllified  that  portion  of  the  former  statute.     As  already 
<nffffested,  we  cannot  therefore  adopt  the  alternative  pre- 
so'^tcH  l^v  the  motion  and  treat  this  as  a  statement  of  facts 
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in  the  case,  because  it  is  made  clearly  to  appear  that  it  wae 
never  legally  certified. 

Kespondent  suggests  in  argument  that  it  is  useless  to 
send  the  statement  back  for  settlement  and  certification,  for 
the  reason  that  it  must  ultimately  be  stricken  for  rea- 
sons mentioned  in  the  argument  That  question  is  not, 
however,  now  before  us.  We  are  only  confronted  witii  the 
right  of  appellants  to  have  the  statement  settled  and  cer- 
tified. After  a  statement  is  filed  in  the  superior  court 
there  seems  to  be  no  limitation  as  to  time  when  it  may 
be  certified.  ^'If  the  judge  is  absent  at  the  time  named 
in  a  notice  or  fixed  by  adjournment,  a  new  notice  may  be 
served."  Bal.  Code,  §  6058.  Manifestly  the  judge  was 
absent  in  this  instance.  An  order  of  adjournment  regu- 
larly entered  fixed  a  date  for  the  settlement,  and  the  place 
was  properly  in  Okanogan  coimty,  unless  respondent  had 
otherwise  consented.  But  the  record  shows  that  on  that 
date  the  judge  was  in  Spokane  county — the  place  where 
he  attempted  to  settle  and  certify  the  statement.  We 
therefore  think  the  statement  may  yet  be  certified  after  a 
new  notice,  as  provided  by  law.  It  must  be  clearly  under- 
stood, however,  that  we  do  not  now  pass  upon  any  ques- 
tion that  may  arise  in  connection  with  the  statement, 
except  appellants'  right  to  have  it  liettled  and  certified. 

Appellants  ask  that,  in  the  event  the  statement  shall  be 
returned,  an  extension  of  time  be  granted  for  filing  addi- 
tional or  supplemental  briefs.  We  shall  not  make  any 
order  upon  that  subject.  Under  the  rule  permitting  the 
filing  of  additional  authorities,  we  are  unable  to  see  how 
any  hardship  may  result  to  the  prejudice  of  either  party. 

For  the  reasons  above  stated,  it  is  ordered  that  the  state- 
•ment  of  facts  be  returned  to  the  superior  court  of  Okan- 
ogan county  for  the  purposes  herein  indicated. 

FuLLEKTON,  C.  J.,  and  Mount^  Andebs  and  Dunbar^ 
JJ.,  concur. 


STATB  y.  SHARPLGSS.  igi 


Mar.  1903.]  Syllabus. 


[No.  4S84.    Decided  March  5,  1908.]  

31    191 

The  State  of  WASHiwGTOisr,  Respondent,  v.  Richabd  it  m 

Shabplebs^  Appellant.  m  iSoi 

IIABBVBS  —  BB0t7TJk.TI0N    AND    LICENSING    OF    OCCUPATION  —  STATUTES  ^^^42 

—  TITLE   OF    ACT. 

The  title  of  an  act  reciting  that  it  is  "an  act  to  regulate  the 
practice  of  barbering  and  licensing  of  persons  to  carry  on  such 
practice,  and  providing  punishment  for  its  violation/'  is  broad 
enough  to  embrace  provisions  in  the  act  for  the  appointment  of 
a  board  of  examiners,  and  their  duties  and  compensation,  for  the 
regulation  of  apprentices,  and  for  the  payment  of  license  fees. 

SAlfB  —  CONSTITUTIONAL   LAW  —  LOCAL   AND    CLASS   LEGISLATION. 

The  act  to  regulate  barbering  (Laws  1901,  p.  349)  is  not  void 
on  the  ground  of  being  local,  class,  and  special  legislation  be- 
cause of  the  fact  that  it  divides  the  communities  of  the  state 
into  classes,  for  which  differsnt  regulations  are  provided,  when 
the  law  is  made  to  operate  equally  upon  all  barbers  within  the 
respective  classifications. 

SAME. 

The  fact  that  a  law  proivdes  for  the  issuance  of  a  certificate 
without  examination,  upon  the  pajrment  of  one  dollar,  to  all  bar- 
bers carrying  on  their  occupation  in  cities  of  the  first,  second 
and  third  cla«'ses  at  the  time  the  act  took  effect,  while  barbers 
subsequently  coming  into  those  cities  would  be  required  to  stand 
examination  and  pay  five  dollars  for  a  certificate,  would  not 
render  the  act  void  as  discriminating  against  one  class  of  citi- 
zens in  favor  of  others,  since  the  law  operates  equally  upon  all 
who  fall  unaer  its  operation. 

SAME  —  APPLICATION  OF  ACT. 

An  act  making  it  "unlawful  for  any  person  to  follow  the  occu- 
pation of  barber  in  any  incorporated  city  or  town  in  this  state," 
nnder  certain  conditions,  is  not  restricted  in  its  application'  to 
micli  municipalities  only  as  were  incorporated  at  the  time  of  Its 
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Courts  will  not  pass  upon  the  sufliciency  of  the  reason  for  the 
enactment  of  a  law,  which  is  not  in  confilct  with  some  consti- 
tntfonal  provi^'lon. 
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ing,  sat  aside  such  order  and  deny  the  motion.     (Fullebton, 
C.  J.,  dissents). 

Appeal   from   Superior   Court,   King   County. — Hon. 
William  R.  Bell,  Judge.    Reversed. 

Struve,  Allen,  Hughes  &  McMicken,  for  appellant. 
Benson  &  Aust^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — ^Respondent  brought  this  suit  against 
appellant  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  while  he  was  a  passenger  upon  one 
of  appellant's  cable  cars  running  upon  James  street  in 
Seattle.  A  trial  was  had  before  a  jury,  resulting  in  a 
verdict  of  $3,500  in  favor  of  respondent  Appellant  inter- 
posed a  motion  for  new  trial,  and  the  same  came  on  regu- 
larly for  hearing  on  the  10th  day  of  February,  1902. 
After  hearing  the  arguments  of  the  respective  counsel,  the 
court  announced  that  the  verdict  was  set  aside  and  a  new 
trial  granted.  The  following  entry  was  made  in  the  court 
journal  of  that  day:  No.  33,561.  E.  L.  Coyle,  plaintiff, 
vs.  Seattle  Electric  Co.,  defendant  Defendant's  motion 
for  new  trial  granted.  Exception  allowed."  On  February 
17,  1902,  respondent  served  and  filed  what  he  termed  a 
"motion  for  reargument  and  for  judgment  upon  the  ver- 
dict," whereby  he  moved  the  court  "that  the  order  hereto- 
fore made  herein  in  open  court  upon  the  defendant's  motion 
for  new  trial  in  this  case  be  by  the  court  vacated ;  that  de- 
fendant's motion  for  new  trial  be  denied,  and  that  plaintiff 
have  judgment  in  this  case  upon  the  verdict  heretofore  ren- 
dered herein."  The  last-mentioned  motion  was  submitted 
upon  briefs,  and  upon  May  3,  1902,  appellant's  imotion 
for  new  trial  was  overruled,  and  the  following  entry  was 
made  in  the  court  journal  of  that  day:    "No.  33,661.    E. 
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L.  Coyle,  plaintiff^  vs.  Seattle  Electric  Co.,  defendant. 
Defendant's  motion  for  new  trial  is  overruled  and  excep- 
tion allowed."  On  May  0,  1002,  judgment  was  entered  for 
the  amount  of  the  verdict,  with  interest  and  costs.  The 
appellant  has  appealed  from  the  order  denying  its  motion 
for  new  trial,  and  also  from  the  judgment 

It  is  assigned  as  error  that  the  court  denied  appellant's 
motion  for  a  new  trial  after  the  same  motion  had  been 
granted.  Subsequent  to  the  final  judgment,  and  pending 
this  appeal,  the  respondent  moved  to  correct  the  record. 
Appellant  appeared  specially,  and  objected  to  the  hearing 
of  the  motion,  which  objections  were  overruled.  There- 
upon respondent's  motion  to  correct  the  record  was  by  the 
court  granted,  and  the  order  thereon  recites,  among  other 
things,  the  following: 

"It  is  hereby  ordered  and  adjudged  that  the  record  in 
the  above-entitled  cause,  as  appears  by  the  journal  entry 
of  February  10,  1902,  be  corrected  to  read  as  follows: 
*1902.  February  10,  33,661,  E.  L.  Coyle  vs.  Seattle  Elec- 
tric Company.  Defendant's  motion  for  new  trial  granted. 
Exception  allowed.  On  this  10th  day  of  February,  1902, 
after  the  court  has  granted  defendant's  motion  for  a  new 
trial  and  before  any  record  other  than  the  clerk's  minute  en- 
try thereof  has  beenmade,the  court  having  reason  to  believe 
that  its  ruling  upon  said  motion  is  erroneous,  upon  its  own 
motion,  but  upon  the  ex  parte  application  of  counsel  for 
plaintiff,  grants  plaintiff  leave  to  file  a  motion  for  a  rear- 
gnment  of  defendant's  motion  for  a  new  trial,  and  the 
above-entitled  cause  is  herebj'  continued  for  the  purpose 
of  giving  plaintiff  a  reasonable  time  to  file  said  motion 
for  re-argument  and  for  hearing  thereon.  Let  counsel  for 
defendant  be  informed  of  this  proceeding.'  Done  in  open 
court  this  11th  day  of  October,  1902,  as  of  the  10th  day  of 
February,  1902." 

Hespondent  calls  our  attention  to  a  rule  prevalent  in 
many  states  where  terms  of  courts  are  defined  by  statute. 
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call  attention  to  the  subject-matter  of  the  act^  and  the  act 
itself  must  be  looked  to  for  a  full  description  of  the 
powers  conferred/  Lancey  v.  King  County,  15  Wash.  9 
(45  Pac.  646,  34  L.  R  A.  817)." 

See,  also,  Hathaway  v.  McDonald,  27  Wash.  659  (68 
Pac.  376).  Under  the  rule  therein  announced,  the  title 
of  the  act  in  question  here  is  sufficient 

2.  It  is  next  argued  that  the  act  is  void  because  "local, 
class,  special  and  discriminating  legislation";  local, 
because  it  applies  only  to  incorporated  cities  and  towns, 
and  special  and  discriminating,  because  it  does  not  affect 
all  barbers  alike.    The  act  provides  as  follows : 

"Section  1.  It  shall  be  unlawful  for  any  person  to  fol- 
low the  occupation  of  barber  in  any  incorporated  city  or 
town  in  this  state,  unless  he  shall  have  first  obtained  a  oer^ 
tificate  of  registration  as  provided  in  this  act:  Provided, 
however.  That  nothing  in  this  act  shall  apply  to  or  affect 
any  person  who  is  now  engaged  in  such  occupation  except 
as  hereinafter  provided." 

"Sec.  9.  Every  person  now  engaged  in  the  occupation  of 
barber  in  cities  of  the  first,  second  or  third  class  in  this 
state  shall  within  ninety  days  after  the  approval  of  this 
act  file  with  the  secretary  of  said  board  an  affidavit  setting 
forth  his  name,  residence  and  length  of  time  during  which 
and  the  places  where  he  has  practiced  such  occupation, 
and  shall  pay  to  the  secretary  of  said  board  one  dollar,  and 
a  certificate  entitling  him  to  practice  said  occupation  for 
one  year  shall  thereupon  be  issued  to  him. 

"Sec.  10.  To  obtain  a  certificate  of  registration  under 
this  act,  any  person  excepting  those  mentioned  in  section 
nine  shall  make  application  to  said  board,  and  shall  pay 
to  the  secretary  an  examination  fee  of  five  dollars,  and 
shall  present  himself  at  the  meeting  of  the  board  for  exam- 
ination of  applicants.  The  board  shall  examine  such  per- 
son, and  being  satisfied  that  he  is  above  the  age  of  eighteen 
years,  of  good  moral  character,  free  from  contagious  or 
infectious  disease,  has  studied  the  trade  for  two  years  aa 
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an  apprentice  under  or  as  a  qualified  and  practicing  bar- 
ber in  this  state,  or  other  states,  and  is  possessed  of  the 
requisite  skill  to  properly  perform  all  the  duties,  including 
his  ability  in  the  preparation  of  the  tools  used,  shaving, 
cutting  of  the  hair  and  beard  and  all  the  various  services 
incident  thereto,  and  has  sufficient  knowledge  concerning 
the  common  diseases  of  the  face  and  skin  to  avoid  the 
a^ravation  and  spreading  thereof  in  the  practice  of  his 
trade,  his  name  shall  be  entered  by  the  board  in  a  regis- 
ter hereinafter  provided  for  and  a  certificate  of  registra- 
tion shall  be  issued  to  him  authorizing  him  to  practice 
said  trade  in  this  state,  for  one  year.  All  certificates  shall 
be  renewed  each  year,  for  which  renewal  a  fee  of  fifty 
cents  shall  be  paid.  All  persons  making  application  for 
examination  under  the  provisions  of  this  act  shall  be 
allowed  to  practice  the  occupation  of  barber  until  the 
next  meeting  as  designated  by  said  board." 

"Sec.  15.  Any  person  practicing  the  occupation  of  bar- 
ber in  any  citv  of  the  first,  second  or  third  class  in  this 
state,  without  first  having  Obtained  a  certificate  of  regis- 
tration  as  provided  in  this  act,  or  falsely  pretending  to  be 
practicing  such  occupation  under  this  act,  or  who  uses, 
or  allows  towels  to  be  used  on  more  than  one  per- 
son before  such  towels  have  been  laundered;  or  razors, 
lather,  or  hair  brushes  on  more  than  one  person  before  the 
same  shall  have  been  sterilized  or  in  violation  of  any  of 
the  provisions  of  this  act,  and  every  proprietor  of  a  barber 
shop  who  shall  wilfully  employ  a  barber  who  has  not  such 
a  certificate  shall  be  guilty  of  a  misdemeanor  and  upon  con- 
victim  thereof  shall  be  punished  by  a  fine  of  not  less  than 
ten  dollars  nor  imore  than  one  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  less  than  ten  days  nor 
more  than  ninety  days,  or  both." 

The  right  of  the  legislature  to  enact  laws  for  the  pro- 
motion of  health  is  now  universally  sustained  as  a  police 
regulation.  Cooley,  Constitutional  Limitations  (6th  ed.), 
p.  720;  Fox  v.  Territory,  2  Wash.  T.  297  (5  Pac.  603) ; 
State  V.  Carey,  4  Wash.  424  (30  Pac.  729)  ;  Hathaway  v. 
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McDonald,  supra;  State  v.  Zeno,  79  Minn.  80  (48  L.  R 
A.  88,  81  K  W.  748,  79  Am.  St  Kep.  422) ;  Ex  paHe 
Lucas,  160  Mo.  218  (61  S.  W.  218) ;  State  v.  Wilcox,  64 
Kan.  789  (68  Pac.  634).  Under  this  rule  the  legislature 
of  this  state  has  enacted  laws  for  the  regulation  of  the 
occupations  of  physicians,  dentists,  pharmacy,  and  other 
occupations. 

It  is  also  well  settled  in  this  state  that  when  a  law  oper- 
ates equally  upon  all  who  fall  under  its  operation,  even 
though  they  constitute  a  class,  the  law  is  upheld.  Fox  v. 
Territory,  supra;  State  v.  Carey,  supra;  Fitch  v.  Apple- 
gate,  24  Wash.  25  (64  Pac.  147)  ;  Bedford  v.  Spokane 
Street  Ry.  Co.,  15  Wash.  419  (46  Pac.  650);  State  t\ 
Considine,  16  Wash.  358  (47  Pac.  755) ;  McDaniels  v. 
J.  J.  Connelly  Shoe  Co.,  30  Wash.  549  (71  Pac.  37)  ; 
State  V.  Nichols,  28  Wash.  628  (69  Pac.  372).  Mr. 
Cooley,  in  his  work  on  Constitutional  Limitations  (6th 
ed.),  p.  480,  says: 

"The  authority  that  legislates  for  the  state  at  large  must 
determine  whether  particular  rules  shall  extend  to  the 
whole  state  and  all  its  citizens,  or,  on  the  other  hand,  to  a 
subdivision  of  the  state  or  a  single  class  of  its  citizens  only. 
The  circumstances  of  a  particular  locality,  or  the  prevail- 
ing public  sentiment  in  that  section  of  the  state,  may- 
require  or  make  acceptable  different  police  regulations 
from  those  demanded  in  another,  or  call  for  different  taxa- 
tion, and  a  different  application  of  the  public  moneys. 
The  legislature  may  therefore  prescribe  or  authorize  dif- 
ferent laws  of  police,  allow  the  right  of  eminent  domain  to 
be  exercised  in  different  cases  and  through  different 
agencies,  and  prescribe  peculiar  restrictions  upon  taxation 
in  each  distinct  municipality,  provided  the  state  constitu- 
tion does  not  forbid.  These  discriminations  are  made  con- 
stantly ;  and  the  fact  that  the  laws  are  of  local  or  special 
operation  only  is  not  supposed  to  render  them  obnoxious 
in  principle.     The  legislature  may  also  deem  it  desirable 
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to  prescribe  peculiar  rules  for  the  several  occupations,  and 
to  establish  distinctions  in  the  rights,  obligations,  duties, 
and  capacities  of  citizens." 

The  act  under  consideration  in  effect  classifies  the  state 
into  three  districts:     (1)   All  cities  of  the  first,  second, 
and  third  classes;    (2)  all  other  incorporated  cities  and 
towns;     (3)  all  towns  or  places  not  incorporated.     All 
barbers  conducting  their  occupation  in  the  latter  class  are 
exempted  from  the  provisions  of  the  act.     All  barbers  in 
the  second  class,  except  those  engaged  at  the  time  the  act 
took  effect,  must  pass  an  examination  and  pay  $5  for  a 
certificate.    All  in  the  first  class  at  the  time  the  law  took 
effect  were  entitled  to  a  certificate  authorizing  them  to  con- 
tinue the  practice  of  their  occupations  upon  filing  an  affi- 
davit   and    paying   one    dollar   therefor.     All    thereafter 
within  the  first  and  second  classes,  desiring  to  barber,  must 
pass  an  examination  and  pay  a  fee  of  $5.     All  barbers 
in  the  first  class  are  subject  also  to  certain  restrictions  as 
follows:     They  must  not  use  the  same  towel  on  two  dif- 
ferent persons  without  having  the  same  laundered.     They 
iiniist  sterilize  their  tools  before  using  them  the  second 
time,  etc.     Barbers  as  a  class  throughout  the  state  are 
undoubtedly   subject   to   different   rules   and   restrictions 
under  this  act,  but  these  restrictions  depend  upon  the  dis- 
trict in  which  they  carry  on  their  occupation.     All  who 
carry  on  their  occupation  in  the  same  district  are  subject 
to  the  same  laws  and  are  treated  alike.     Xo  privilege  or 
immunity  is  granted  to  one  which  upon  the  same  terms 
does  not  belong  equally  to  all.    Barbers  as  a  class  have  no 
greater  rights  or  privileges  under  the  constitution  than 
citizens  as  a  class.     If  citizens  may  be  classified  into  dis- 
tricts, and  different  regulations  applied  to  citizens  residing 
in  one  district  from  those  residing  in  another,  it  certainly 
follows  that  a  class  of  citizens  such  as  barbers  residing  in 
one  district  may  be  governed  by  regulations  different  from 
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tliose  governing  barbers  residing  in  another  district  It 
cannot  be  doubted  that  the  l^slature  may  authorize  by 
general  act  all  cities  of  the  first,  second,  and  third  classes, 
and  all  incorporated  towns  within  the  state,  to  regulate 
the  occupation  of  barbering  therein,  or  regulate  any  occu- 
pation affecting  the  health  and  morals  of  the  community ; 
that  any  such  cities  of  the  first  class  under  such  authority 
might  properly  pass  an  ordinance  regulating  the  occupa- 
tions. Cities  of  the  second  and  third  classes  or  incor- 
porated towns  under  such  authority  mi^t  also  each  pass 
similar  acts,  but  with  different  requirements  and  different 
charges  for  licensee,  and  no  one  would  argue  that,  because 
a  license  sufficient  for  the  costs  of  maintaining  the  r^u- 
lation,  requiring  them  to  pass  an  examination  before  a 
qualified  board  before  they  are  permitted  to  practice  their 
occupation,  and  requiring  them  to  sterilize  their  towels 
and  tools  before  using  them,  and  other  reasonable  regula- 
tion of  barbers,  making  the  same  requirements  apply  to 
all  barbers  within  the  city  limits,  requiring  them  to  pay 
the  requirements  in  different  cities  were  different,  or  the 
fees  for  licenses  were  different  in  different  towns,  or 
because  certain  towns  had  not  regulated  the  occupation  at 
all,  the  act  was  inimical  to  the  constitutional  provisions 
under  discussion,  for  the  reason  that  all  barbers  throu^- 
out  the  state  were  not  placed  upon  the  sa»me  terms.  If 
the  state  may  authorize  cities  and  towns  to  make  these 
regulations,  the  state  may  make  them  in  the  first  instance, 
because  cities  and  incorporated  towns  of  the  state  are 
creatures  of  the  state,  and  may  be  regulated  by  general 
law  as  well  as  by  ordinance.  For  these  reasons,  we  think 
the  act  is  not  repugnant  to  §  12  of  art  1  of  the  Constitu- 
tion of  this  state,  nor  to  the  Fourteenth  amendment  to 
the  Constitution  of  the  United  States.  See  Missouri  v. 
Lewis,  101  U.  S.  22;  Ex  parte  Lucas,  supra;  State  v. 
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Zeno,  supra;  State  v.  Bait,  112  Iowa,  466  (8  ^  N.  W.  532 ; 
61  L.  R.  A.  776) ;  State  v.  Creditor,  44  Kan.  566  (24 
Pac.  346,  21  Am.  St.  Rep.  306). 

Two  cases  from  the  state  of  New  Hamshire  are  cited 
and  relied  upon  by  appellant,  viz.:  State  v.  Pennoyer, 
65  N.  H.  113  (18  Atl.  878,  5  L.  R.  A.  709),  and  State  v. 
Hinman,  65  N.  H.  103  (18  Atl  194,  23  Am.  St  Rep. 
22).  These  two  cases  arose  under  the  same  act.  One 
related  to  the  practice  of  dentistry,  and  the  other  to  the 
practice  of  medicine.  The  act  imder  which  the  cases  were 
proaecnted  provided  that  physicians  and  dentists  ^'who 
have  resided  and  practiced  their  professions  in  the  city  or 
town  of  their  present  residence  during  all  the  time  since 
January  1,  1876,"  were  not  subject  to  the  provisions  of 
the  act  requiring  a  license.  All  others  were  required  to 
take  a  license.  Those  having  a  diploma  were  required  to 
pay  one  dollar;  those  taking  an  examination,  five  dollars. 
The  act  divided  residents  of  the  saime  town  into  two 
classes :  '^1.  Those  who  have,  and,  2,  those  who  have  not 
resided  continuously  in  some  one  town  of  the  state  during 
the  four  years  begun  January  1,  1875.  The  latter  class 
musty  while  the  former  need  not,  pay  five  dollars  or  one 
dollar  as  the  cnse  may  be,  for  a  license,  in  order  to  continue 
their  business."  And  it  was  held  in  those  cases  that  this 
was  a  discrimination  between  physicians,  and  also  between 
dentists  residing  in  the  same  town  and  similarly  situated 
at  the  time  the  act  took  effect.  These  cases  are  criticized 
in  State  v,  Bair,  supra,  but  if  the  New  Hampshire  cases  are 
correct  they  are  not  authority  for  appellant  in  this  case, 
because  the  act  under  consideration  here  makes  no  such 
discrimination  as  was  made  by  the  New  Hampshire  law. 
All  barbers  in  the  same  districts  in  this  state  at  the  time 
tae  act  took  effect  are  treated  exactly  alike  under  the  act. 
But  the  New  Hampshire  court,  in  State  v.  Pennoyer,  said : 
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"If  all  physicians  alike,  as  well  those  who  have  as  those 
who  have  not  resided  and  practiced  during  the  specified 
period  in  a  single  town,  were  required  to  procure  and  pay 
for  a  license,  it  may  be  that  the  statute  would  be  open  to 
no  constitutional  objection.  State  v.  Green,  112  Ind.  462 ; 
State  V.  Dent,  25  W.  Va.  1/' 

thereby  noting  the  distinction  between  those  cases  and  the 
one  at  bar. 

It  is  also  argued  that  the  act  discriminates  against 
appellant  because  it  provides  that  all  barbers  carrying  on 
their  occupation  in  cities  of  the  first,  second,  and  third 
classes  at  the  time  the  act  took  effect  are  not  required  tx> 
pass  an  examination;  but  each  may  instead  file  an  aifi- 
davit  within  ninety  days,  setting  forth  his  residence,  occu- 
pation, and  pay  one  dollar,  when  a  certificate  shall  be 
issued  to  him;  while  those  coming  to  such  cities  there- 
after are  required  to  pass  an  examination  and  pay  five 
dollars  for  a  certificate.  This  contention  was  decided 
against  the  position  of  appellant  by  the  territorial  court 
in  Fox  r.  Territory,  2  Wash.  T.  f?97  (5  Pac.  603).  We  are 
satisfied  with  the  rule  there  announced. 

It  is  also  argued  tliat  the  act  applies  only  to  cities  of 
the  state  incorporated  at  the  time  of  the  passage  of  the 
act,  find  will  not  apply  to  those  hereafter  to  be  incor- 
porated. We  find  no  reason  for  this  contention.  The 
act  clearly  applies  to  all  incorporated  cities  and  towns, 
whether  incorporated  now  or  hereafter.  Ex  parte  Lucas, 
supra.  • 

Other  questions,  going  more  to  the  wisdom  of  the  act,  are 
presented  by  appellant,  but  these  questions  are  for  the 
legislature  and  not  for  the  court.  For  example,  it  is  urged 
that  the  act  is  for  the  protection  of  the  health  of  the  people 
of  the  state;  that  the  people  outside  of  cities  and  incor- 
porated towns  are  as  much  entitled  to  be  treated  by  quali- 
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fied  and  cleanly  barbers  as  those  people  who  live  in  incor- 
porated cities  and  towns;  that  there  is  no  good  reason  why 
barbers  in  an  incorporated  city  or  town  below  the  third 
class  bhould  be  exempted  from  the  provisions  of  the  act, 
and  be  permitted  to  continue  their  occupation,  while  those 
in  cities  of  the  first,  second,  and  third  classes  at  the  time 
the  act  went  into  effect  should  be  required  to  file  an  affi- 
davit and  obtain  a  license  before  being  permitted  to  con- 
tinue their  occupation;  and  also  that  barbers  in  cities  of 
the  first,  second,  and  third  classes  are  liable  to  a  fine  for 
failure  to  use  clean  linen  or  sterilize  their  tools,  while 
barbers  outside  of  such  cities  may  use  dirty  linen  and 
unsterilized  tools.  These  and  similar  questions  are  all 
questions  for  the  legislature  to  pass  upon.  There  may  be 
some  good  reason  why  barbers  in  larger  cities  should  be 
more  careful  and  cleanly  than  barbers  in  smaller  places, 
and  why  barbers  becoming  such  subsequent  to  the  passage 
of  the  act  should  pass  an  examination  before  being  per- 
mitted to  practice  their  occupation,  while  those  engaged 
at  the  time  of  the  passage  of  the  act  should  not,  and  why 
the  fee  for  a  license  in  one  place  may  be  higher  than  in 
another.  Courts  will  not  pass  upon  the  sufficiency  of  the 
reason  for  the  provisions  of  an  act  which  is  not  in  confiict 
with  some  constitutional  provision.  Cooley,  in  his  work 
on  Constitutional  Limitations  (6th  ed.),  201,  states  the 
rule  as  follows : 

"The  protection  against  unwise  or  oppressive  legisla- 
tion, within  'constitutional  bounds,  is  by  an  appeal  to  the 
justice  and  patriotism  of  the  representatives  of  the  peo- 
ple. If  this  fail,  the  people  in  their  sovereign  capacity 
cpn  correct  the  evil;  but  courts  cannot  assume  their  rights. 
The  judiciary  can  only  arrest  the  execution  of  a  statute 
\rhen  it  conflicts  with  the  constitution.  It  cannot  run  a 
race  of  opinions  upon  points  of  right,  reason,  and  expedi- 
ency, with  the  law  making  power." 
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We  think  the  act  in  question  is  not  repugnant  to  any 
provisions  of  the  Constitution  of  this  state  or  of  the 
United  States. 

The  judgment  is  therefore  affirmed. 

FiTLi-EETON,  C.  J.,  and  Dunbab  and  Andees,  JJ., 
concur. 
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[No.   4500.     Decided  March   5,   1003.] 

Waltee  a.  Keene,  Respondent,  v.  City  of  Seattle, 

Appellant 

TAXATION — DELINQUENCY      CEBTIFICATB  —  FBIORITT      OF     LIEN     OVEB 
STBEBT    ASSESSMENT. 

The  holder  of  a  general  tax  delinquency  certifi^cate  is  entitled 
to  enforce  same  by  foreclosure,  without  being  compelled  to  pay 
or  tender  the  delinquent  street  assessments  which  may  be  an 
existing  lien  upon  the  lands  included  in  his  certificate. 

SAME. 

Laws  1893,  p.  169,  S  8,  allowing  cities  of  the  first  class  to  col- 
lect street  assessments  according  to  the  method  of  collection  of 
general  taxes,  and  authorizing  the  same  procedure  as  if  such 
assessments  were  part  of  the  general  tax  assessed  against  such 
property,  does  not  place  the  lien  for  such  assessments  on  an 
equality  with  the  general  tax  lien,  in  the  absence  of  an  express 
provision  to  that  effect  and  in  view  of  the  evident  policy  of  the 
law  in  favor  of  the  priority  of  general  tax  liens. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Aethue  E.  Gbiffh^,  Judge.   Affirmed. 

John  W.  Pratt  and  C,  A.  Riddle  (Mitchell  Oilliam,  of 
counsel,  for  appellant. 

William  Martin,  W.  A.  Keene  and  McClure  &  McClure, 
for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  March  29,  1002,  respondent  tendered 
to  the  county  treasurer  of  King  county  the  amount  then 
due  and  delinquent  for  state  and  county  taxes  for  the  year 
1896  and  subsequent  years,  upon  certain  real  estate  in 
said  county,  and  demanded  the  issuance  to  him  of  cer- 
tificates of  delinquency.  The  certificates  were  issued. 
Sespondent  then  brought  this  action  to  foreclose,  based 
upon  said  certificates.  The  city  of  Seattle  was  made  a 
party  defendant  by  reason  of  asserting  claims  against 
the  property  in  the  way  of  liens  for  street  assessments. 
The  city  answered,  setting  up  the  facts  upon  which  the 
assessment  liens  are  based,  and  prayed  judgment  that 
respondent  be  required  to  pay  each  of  the  assessments, 
together  with  accumulated  penalties  and  interest  thereon, 
as  a  condition  precedent  to  a  decree  in  his  favor,  and  that 
for  his  failure  so  to  do  the  action  be  dismissed.  Kespon- 
dent  demurred  to  the  answer,  which  demurrer  was  sus- 
tained. Judgment  was  thereupon  rendered  in  favor  of 
respondent     The  city  has  appealed. 

The  principal  questions  presented  by  this  appeal  were 
decided  in  favor  of  respondents  contention  in  McMillan 
V.  Tacoma,  26  Wash.  358  (67  Pac.  68).  It  was  there 
decided  that  the  holder  of  a  general  tax  delinquency  cer- 
tificate is  not  required  to  pay  delinquent  street  assess- 
ments which  may  be  a  lien  upon  real  estate  before  he  is 
entitled  to  receive  a  certificate  of  delinquency  for  general 
taxes  paid  by  him  upon  the  same  lands.  It  is  unnecessary 
to  repeat  here  the  argument  used  in  that  case.  The  stat- 
iites  were  there  discussed,  showing  that  it  has  been  the 
evident  policy  of  the  legislature  of  this  state  to  make  the 
lien  for  general  taxes  paramount  over  every  other  claim 
or  burden  that  can  attach  to  lands,  and  that  in  the  nature 
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of  things  such  a  course  is  not  only  wise,  but  necessary. 
We  said  in  that  opinion: 

'This  policy  of  the  legislature  is  not  only  wise,  b'lt,  in 
the  nature  of  things,  is  necessary,  in  order  that  the  exist- 
ence and  continuation  of  government  may  not  be  imperiled. 
The  state  and  its  subordinate  municipalities  cannot  exist 
without  the  collection  of  public  revenue,  and  serious  con- 
fusion would  result  if  the  lien  of  taxes  levied  for  that  pur- 
pose should  be  made  inferior  to,  or  equal  with,  local 
assessments  or  other  liens." 

In  view  of  our  interpretation  of  the  revenue  laws  in  the 
above-mentioned  case,  we  shall  decline  to  hold  that  street 
assessments  are  of  equal  rank  with  general  taxes  as  liens 
upon  real  property,  unless  we  are  shown  a  statutory  decla- 
ration that  is  so  direct  that  no  doubt  can  arise  that  such 
is  the  legislative  intent. 

It  is  urged,  however,  by  appellant,  that  the  case  at  bar 
should  be  distinguished  from  McMillan  v.  Tacoma,  supra, 
for  the  reason  that  the  city  of  Seattle  was  acting  under 
the  provisions  of  a  permissive  statute  which  the  city  of 
Tacoma  had  not  adopted  as  a  part  of  its  procedure.  The 
statute  referred  to  is  found  in  chapter  71,  page  167,  of  the 
Session  Laws  of  1893.    Section  8  of  said  act  is  as  follows: 

"The  assessment  roll  of  the  county  made  as  herein  pro- 
vided shall  be  deemed  and  held  to  be  also  the  assessment 
roll  of  any  city  of  the  first  class  therein,  and  in  cases  where 
the  charter  of  any  such  city  requires  delinquent  assess- 
ments for  local  improvements,  or  any  special  taxes  or 
assessments  whatever  to  be  entered  on  the  annual  tax  roll 
of  such  city,  the  city  treasurer  shall  from  time  to  time  cer- 
tify the  same,  together  with  the  nccumulated  penalties  and 
interest  thereon,  to  the  county  treasurer,  who  shall  enter 
the  same  on  the  general  county  assessment  roll  against 
the  property  so  taxed  or  assessed  in  a  separate  column 

head,  'Delinquent  local  assessments,  city  of ,'  in 

the  manner  directed  bv  such  charter,  and  the  same  shall  be 
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fl  part  of  the  tax  due  on  such  property  and  with  interest 
shall  be  collected  as  other  taxes,  separate  account  being 
kept  thereof,  and  if  not  paid  within  the  time  fixed  for 
the  payment  of  other  taxes,  shall  be  collected  as  other  taxes 
are  collected,  together  with  the  additional  charges,  penal- 
ties and  interests  authorized  to  be  charged  and  collected, 
on  other  delinquent  taxes :  and  all  other  proceedings  shall 
be  taken  thereon  as  if  the  same  were  originally  a  part  of 
the  general  tax  assessed  against  such  property." 

It  is  argued  by  appellant  that  the  provisions  of  the 
above  section,  permitting  cities  of  the  first  class  to  adopt 
the  method  of  general  tax  collecting  as  that  of  collecting 
special  assessments,  have  the  effect  to  place  special  assess- 
ments for  local  improvements  upon  an  equality  with  gen- 
eral  taxes.  Emphasis  is  placed  by  appellant  upon  the 
words,  "and  the  same  shall  be  a  part  of  the  tax  due  on  such 
property  and  with  interest  shall  be  collected  as  other  taxes, 
.  .  and  all  other  proceedings  shall  be  taken  thereon 
as  if  the  same  were  originally  a  part  of  the  general  tax 
assessed  against  such  property."  We  think  a  fair  inter- 
pretation of  the  language  last  quoted,  and  of  the  whole 
section,  is  that  it  relates  to  the  method  of  collection  which 
the  city  may  adopt  if  it  shall  choose  to  do  so.  It  is  not 
stated  that  the  lien  for  local  assessments  shall  be  of  equal 
rank  with  the  general  tax  lien,  and,  when  construed  with 
other  statutory  provisions  relating  to  priority  of  the  gen- 
eral tax  lien,  as  reviewed  in  McMillan  v.  Tacoma,  supra, 
we  think  it  cannot  be  held  that  such  was  intended,  and 
especially  so  in  the  absence  of  a  specific  statement  to  that 
effect.  The  intention  of  the  legislature  seems  to  have  been 
to  provide  that  cities  of  the  first  class  may,  if  they  choose, 
collect  local  improvement  taxes  in  the  same  manner  as  if 
they  were  originally  a  part  of  the  general  tax,  and  may 
add  tliereto  the  same  charges,  penalties,  and  interest  which 
siro  fldded  to  general  taxes.     The  county  treasurer  shall 
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keep  a  separate  account  of  the  local  improvement  taxes  so 
collected,  thus  segregating  them  from  general  taxes,  evi- 
dently for  the  convenience  of  the  city,  that  it  may  thereby 
be  advised  of  the  amount  of  money  belonging  to  a  special 
fund.  The  whole  plan  seems  to  have  been  intended  as 
merely  a  convenient  method  of  collection,  whereby  the  city 
may  act  through  the  county  treasurer,  and  through  the  sys- 
tem provided  by  law  for  his  use,  and  thus  avoid  the  opera- 
tion of  any  collection  machinery  of  its  own.  The  method 
may  be  a  desirable  one  for  cities  of  the  first  class  to  adopt, 
and  no  reason  is  made  to  appear  why  it  may  not  be  pur- 
sued if  the  paramount  lien  of  the  general  tax  is  preserved. 
We  see  no  reason  why  certificates  of  delinquency  may  not 
issue  under  that  statute  for  local  improvement  taxes  and  be 
foreclosed  in  the  same  manner  as  in  the  case  of  general 
taxes,  provided  they  are  at  all  stages  of  the  proceedings 
treated  as  junior  in  rank  to  the  general  taxes.  The  latest 
legislative  declaration  upon  the  subject  of  the  relative 
rank  of  the  general  tax  lien  and  that  for  a  local  assessment 
is  found  in  §  1,  ch.  118,  p.  240,  Session  Laws  of  1901. 
The  subject  of  that  act  relates  to  the  levy  and  collection 
of  special  assessments  for  local  improvements  in  cities  of 
the  first  class.  With  reference  to  the  lien  of  special  assess; 
ments  the  section  cited  concludes  as  follows: 

"Said  lien  shall  be  paramount  and  superior  to  any  other 
lien  or  incumbrance  whatsoever  theretofore  or  thereafter 
created,  except  a  lien  for  assessments  for  general  taxes." 

This  seems  not  to  have  been  mentioned  in  McMillan  v. 
Tacoma,  possibly  due  to  the  fact  that  the  briefs  may  have 
been  prepared  before  the  statute  was  in  force.  This  same 
act  of  1901,  in  §  5  thereof,  also  provides  that  the  county 
treasurer  shall  collect  delinquent  assessments  if  the  city 
shall  so  provide  by  charter  or  ordinance.    We  are  convinced 
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that  we  have  not  mistaken  the  legislative  intention  upon 
this  subject. 

The  judgment  is  affirmed. 

FuT-usKTON,  C.  J.,  and  Dunbab,  Mount  and  Andees, 
JJ.,  concur. 


81  2(n 
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The  State  of  Washington,  on  the  Relation  of  L.  H.         \%  fu 
Craver,  Respondent,  v.  J.  W.  McConnaughey,  Treas- 
urer  of  King  County,  Appellant. 

TAXATION  —  DELINQUENCY    CERTIFICATE  —  TENDEB   OF    STBEET   ASSESS- 
MENT   UNNECBSSABT. 

An  applicant  for  a  general  tax  delinquency  certificate  la  noc 
required  to  pay  the  delinquent  street  assessments  as  well  as  the 
i^eneral  taxes  constituting  liens  on  the  real  estate,  in  order  to 
entitle  him  to  a  certificate  of  delinquency  for  general  taxes 
thereon. 

Appeal  from  Superior  Court,  Eing  County. — Hon. 
Boyd  J.  Tallman,  Judge.    Affirmed. 

JoJtn  W,  Pratt  and  C.  A,  Riddle  {Walter  8.  Fulton,  of 
counsel,  for  appellant. 

Horace  A.  Wilson,  for  respondent 

Peb  Cubiam. — On  August  11,  1902,  respondent  ten- 
dered to  appellant,  as  treasurer  of  King  county,  the 
amount  of  general  taxes,  with  interest  and  penalties  due 
and  delinquent  upon  certain  real  estate,  and  demanded  the 
issuance  to  him  of  a  certificate  of  delinquency,  which 
demand  appellant  refused.  Eespondent  then  brought  this 
action  and  sought  a  writ  of  mandate  to  compel  the  issu- 
ance of  such  a  certificate.   An  alternative  writ  was  issued. 
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Appellant  admitted  the  tender,  but  afltaiatively  answered 
that  a  certain  assessment  for  a  local  improvement,  which 
was  ii  lien  upon  said  property,  was  delinquent  and  unpaid, 
and  averred  that  respondent  refused  to  pay  said  local 
assessment.  It  was  appellant's  defense  that  respondent 
should  pay  this  local  assessment  as  a  condition  precedent 
to  the  issuance  of  a  certificate  of  delinquency  for  the  gen- 
eral taxes.  This  defense  was  overruled  by  the  court,  and 
judgment  directing  the  issuance  of  a  peremptory  writ  of 
mandate  was  entered,  from  which  judgment  this  appeal 
was  taken.  On  the  authority  of  McMillan  v,  Tacoma,  26 
Wash.  358  (67  Pac.  68),  and  of  Keene  v.  Seattle,  ante, 
p.  202  (71  Pac.  769),  the  judgment  is  affirmed. 


JJ    2^  [No.   4606.     Decided   March  5.    1908.] 

Royal  C.  Nelson,  Respondent,  v.  F.  McLellan,  Appel- 
lant. 

NEGLIGENCE  —  DEPOSIT    OF   EXPLOSIVES    ON    VACANT    LOT  —  INJURY    TO 
CHILDREN. 

The  placing  of  sticks  of  dynamite  In  a  box  upon  vacant  city 
lots  upon  which  children  are  accustomed  to  play  constitutes  neg- 
ligence, where  the  box  is  partially  buried  out  of  sight,  but  suffi- 
ciently exposed  to  be  an  object  of  attraction  to  children,  to  whom 
its  contents  are  accessible  by  reason  of  deficient  covering. 

INSTRUCTIONS  —  WEIGHT  OF  EXPERT  EVIDENCE. 

Expert  testimony,  being  competent  testimony  under  the  law, 
must  go  to  the  Jury  as  any  other  testimony  in  the  case,  and  it  is 
error  for  the  court  to  discriminate  in  any  way  against  its  weight 
in  instructing  the  Jury. 

Appeal  from  Superior  Court,  King  County. — Hon. 
WiLLTAiir  R.  Bell^  Judge.     Reversed. 

Roherts  &  LeeJiey,  for  appellant. 

Preston,  Carr  &  Oilman  and  /.  W.  Rayhum,  for  respon- 
dent. 
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The  opinion  of  the  court  wa8  delivered  by 

Dunbar,  J. — The  respondent,  in  company  with  another 
boy,  was  playing  on  some  vacant  lots  in  the  city  of  Seattle, 
and,  observing  a  box  which  was  not  altogether  covered, 
investigated  the  same,  and  found  in  it  some  sticks  of  explo- 
sive powder  known  as  "Judson  dynamite  No.  2."  Accord- 
ing to  the  testimony  of  the  boys,  these  sticks  of  dynamite 
were  already  prepared  for  explosion.  They  took  one  of 
them  (thinking  it  was  a  large  fire-cracker,  it  being  about 
six  inches  long)  to  a  stump,  lit  a  match,  and  applied  it 
to  the  fuse.  The  dynamite  exploded,  and  the  respondent 
-was  injured  thereby,  losing  one  of  his  eyes.  The  dynamite 
iwas  exploded  by  the  boy  who  was  playing  with  the  respon- 
dent It  was  on  the  Fourth  of  July,  and  they  were  out 
on  the  lots  aforesaid  exploding  fire-crackers.  Action  was 
brought  for  damages,  and  a  judgment  of  $3,000  obtained. 
From  such  judgment  this  appeal  is  taken. 

The  complaint  alleges,   among  other  things,  that  the 
defendant  was  under  contract  with  the  city  of  Seattle  to 
improve  Denny  way,  and  other  ways,  avenues,  and  streets 
of  the  city;    that,  while  engaged  in  the  prosecution  of 
the  work,  he  used  an  explosive  powder  known  as  "Judson 
dynamite  No.  2"  (setting  forth  the  character  of  the  pow- 
der, and  the  care  and  skill  necessary  to  handle  it)  ;   that, 
without  the  knowledge  or  consent  of  the  plaintiff  or  the 
parents  of  the  plaintiff,  and  without  leave  or  license  from 
the  owner  of  the  premises  on  which  the  powder  was  stored, 
he  wrongfully,  carelessly,  negligently,  and  improperly  did 
store  more  than  twenty  sticks  of  said  powder,  and  did  suffer 
it  to  be  and  remain,  on  said  premises  on  the  fourth  day 
of  July,  1890,  badly,  insufficiently,  and  deficiently  cov- 
ered, and  in  such  position  as  to  be  readily  discovered  and 
easily  tampered  with  by  children  playing  upon  or  passing 
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over  said  lot;  that  the  plaintiff  and  his  companion  were 
boys  of  tender  years,  and  wholly  ignorant  of  the  dangerous 
properties  of  said  powder;  that  while  playing  upon  said 
lot  they  found  and  discovered  a  box  placed  with  its  con- 
tents upon  said  lot  by  the  defendant,  containing  a  quan- 
tity of  dynamite  aforesaid,  said  box  having  been  there 
placed  by  the  defendant  negligently,  insufficiently,  and 
deficiently  covered;  that  the  said  children,  having  found 
the  box  as  aforesaid,  prompted  by  childish  curiosity, 
opened  the  same  and  found  therein  the  said  sticks  of  pow- 
der; that  thereupon  the  said  William  Kiger  (the  boy  who 
was  accompanying  respondent),  without  fault  or  negligence 
on  his  part,  and  without  fault  or  negligence  of  this  plain- 
tiff, took  from  said  box,  in  plaintiff's  immediate  presence, 
one  of  the  sticks  of  powder  aforesaid,  and,  supposing  ifr 
to  be  some  kind  of  a  fire-cracker,  such  as  that  in  com- 
mon use  on  that  anniversary,  ignited  the  fuse  attached 
thereto,  whereupon  the  said  stick  of  powder  exploded 
with  great  force,  and  by  the  explosion  thereof  the  injury 
set  forth  in  detail  was  caused.  Damages  were  claimed 
in  the  sum  of  $20,000.  The  complaint  contains  the  other 
ordinary  allegations  in  such  cases.  A  demurrer  was  inter- 
posed to  this  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which 
demurrer  was  overruled,  and  the  overruling  of  the  same 
is  appellant's  first  assignment  of  error. 

We  think,  if  the  powder  was  placed  on  vacant  city  lots, 
upon  which  children  are  accustomed  to  play,  in  the  man- 
ner described  by  the  complaint,  that  it  is  negligence  on  the 
part  of  the  person  so  depositing  it,  and,  in  the  absence  of 
contributory  negligence — which  does  not  appear  from  the 
complaint — responsibility  for  damages  will  attach.  There 
is  a  great  diversity  of  decision  upon  cases  of  this  character, 
the  particular  circumstances  of  each  case  generally  con- 
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trolling.  But,  without  entering  into  an  analysis  of  the 
many  cases  which  might  be  cited,  we  think  the  cases 
cited  by  the  respondent  sustain  the  complaint  in  this  case. 
Ilarriman  v.  Railway  Co.^  46  Ohio  St  11  (12  N.  E.  451, 
4  Am.  St.  Rep.  507),  it  seems  to  us,  is  a  parallel  case. 
There  the  defendant  or  its  servants  negligently  placed  and 
left  on  the  track  an  unexploded  signal  torpedo,  at  a  place 
-which  had  been  used  as  a  crossing.  The  torpedo  was 
picked  up  by  a  boy  of  nine  years  of  age,  and  carried  by 
him  into  a  crowd  of  boys  near  by.  Being  ignorant  of  its 
explosive  character,  he  attempted  to  open  it,  the  torpedo 
exploded,  and  the  plaintiff,  a  boy  of  ten  years  of  age,  was 
injured  by  the  explosion.  It  was  held  under  this  state  of 
facts  that  the  negligence  of  the  company's  servants  was 
the  proximate  cause  of  plaintiff's  injury.  The  only  dif- 
ference between  that  case  and  this  is  that  in  this  case  there 
had  been  an  attempt  to  conceal  the  powder  by  burying  it 
out  of  sight.  But,  if  the  testimony  of  the  respondent  and 
the  witness  Willie  Kiger  is  true,  the  box  was  not  com- 
pletely buried,  and  nothing  would  appeal  more  strongly  to 
the  natural  curiosity  of  a  boy  seven  years  old  than  a  box 
in  such  a  place  partly  disclosed.  We  think  the  complaint 
stated  a  cause  of  action,  and  there  was  no  error  committed 
in  overruling  the  demurrer  to  the  same. 

It  is  strongly  contended  that  the  court  erred  in  denying 
defendant's  motion  for  a  nonsuit,  in  denying  the  challenge 
of  defendant  to  the  sufficiency  of  the  evidence,  and  in 
refusing  to  render  judgment  in  favor  of  defendant  against 
plaintiff  upon  the  evidence.  The  evidence  was  contradic- 
tory, and,  if  the  jury  believed  the  testimony  of  the  wit- 
nesses for  the  respondent — and  the  credibility  of  the  wit- 
nesses was  for  the  jury  alone  to  determine — there  was 
sxifficient  testimony  to  sustain  the  judgment 

The  same  may  be  said  of  the  fourth  assignment,  that 
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the  court  erred  in  holding  that  the  evidence  showed  that 
the  powder  was  stored  and  kept  in  such  a  manner  as  to  he 
rendered  particularly  attractive  to  children.  We  think  that 
the  instructions  of  the  court  generally  stated  the  law  fairly, 
and  as  favorably  to  the  appellant  as  it  was  entitled  to,  both 
in  relation  to  the  independent  agency  of  William  Kiger, 
the  boy  who  exploded  the  powder,  and  in  every  other 
particular,  except  instruction  28,  which  we  will  hereafter 
notice,  and  that  no  error  was  committed  by  the  court  in 
refusing  instructions  offered  by  the  defendant,  as  such 
instructions,  so  far  as  they  were  justified  by  the  law,  had 
already  been  given  by  the  court  in  its  direct  instructions. 
But  the  court  instructed  the  jury  as  follows : 

"I  charge  you  further,  that  the  testimony  of  expert  wit- 
nesses is  proper  evidence  to  be  received  and  considered  by 
you,  and  is  entitled  to  such  weight  with  you  as  in  your 
judgment  as  fair-minded  men  it  is  entitled  to,  but  it  is 
not  of  as  high  grade  as  evidence — is  not  as  good  evidence 
of  a  fact,  as  the  testimony  of  a  credible  witness  or  wit- 
nesses who  testify  to  having  seen  the  fact  itself  occur. 
In  other  words,  the  testimony  of  an  eyewitness  to  an  occur- 
rence, whom  you  find  to  be  a  credible  witness,  is  entitled 
to  more  weight  with  you  than  that  of  an  expert  witness 
who  did  not  see  the  occurrence,  but  testifies  only  to  his 
opinion  in  the  matter." 

The  giving  of  this  instruction  is  assigned  as  error,  and, 
while  it  is  contended  by  the  respondent  that  such  instruc- 
tion embodies  a  proper  statement  of  the  law,  and  some 
cases  are  cited  to  sustain  that  view,  yet  this  court  has 
decided  that  expert  testimony,  being  competent  testimony 
under  the  law,  must  go  to  the  jury  as  any  other  testimony 
in  the  case  goes,  and  that  the  jury  is  the  sole  judge  of 
the  weight  of  such  testimony,  and  that  the  court  errs  when 
by  its  instruction  to  the  jury  it  discriminates  in  any  way 
against  the  weight  of  such  testimony.    Such  was  the  ruling 
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of  this  court  in  Oustafson  v.  Seattle  Traction  Co,,  28 
Wash.  227  (68  Pac.  721),  an(J  In  re  Blake  Estate,  136 
Cal.  306  (68  Pac.  827). 

For  this  error,  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

FuLLEKTON^  C.  J.,  and  Hadley,  J.,  concur. 

Mount,  J.,  concurs  in  the  result. 

Anders,  J. — ^While  I  have  no  doubt  that  the  instruc- 
tion of  the  court,  as  set  forth  in  the  foregoing  opinion,  was 
erroneous,  I  am  also  of  the  opinion  that  appellant's  motion 
for  a  nonsuit  and  for  judgment  should  have  been  sus- 
tained, on  the  ground  that  the  evidence  failed  to  show 
negligence  on  the  part  of  appellant. 


[No.    4529.     Decided   March   5,    1908.] 

The  State  of  Washington,  on  the  Relation  of  Allen  F.       $9  Ibii 
Gill,  Respondent,  v.  P.  F.  Byrne,  Appellant 

CITY  OFFICEBS REMOVAL  FROM  OFFICaC  BY  VOTE  —  EFFECT  OF  MOTION 

TO   RECONSIDER. 

Where  an  ordinance  creating  an  office  provides  that  the  in- 
cumbent may  be  removed  upon  the  recommendation  of  the 
mayor,  with  the  concurrence  of  the  city  council,  one  who  has 
been  removed  in  that  manner  and  his  successor  duly  confirmed 
can  assert  no  right  to  hold  the  office  by  reason  of  the  fact  that 
motions  to  reconsider  the  votes  on  his  rentfoval  and  on  the  con- 
firmation of  his  successor  were  pending. 

SAME  —  TITLE   TO  OFFICE  —  CESSATION    OF   CONTROVERSY. 

Action  to  try  title  to  an  office  should  be  dismissed  on  the 
ground  of  the  cessation  of  the  controversy,  where,  after  tne 
commencement  of  action  brought  pending  a  motion  before  a 
city  council  to  reconsider  plaintiff's  removal,  a  vote  on  the 
motion  had  been  taken  adversely  to  plaintiff. 
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Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.    Reversed. 

Cullen  &  Dudley,  for  appellant 

Robertson,  Miller  &  Rosenhaupt  and  Winston  <&  Win- 
ston, for  respondent 

The  opinion  of  the  court  was  delivered  by 

DuNBAE,  J. — This  action  is  brought  by  the  respondent 
to  try  title  to  the  office  of  city  engineer  of  the  city  of 
Spokane.  The  office  of  city  engineer  of  said  city  is  created 
by  ordinance,  and  the  ordinance  creating  the  office  provides 
that  the  incumbent  may  be  removed  from  office  upon  rec- 
ommendation of  the  mayor  or  board  of  public  works,  with 
the  concurrence  of  a  iraajority  of  all  the  members  of  the 
city  council,  or  he  may  be  removed,  without  recommenda- 
tion of  the  mayor  or  board  of  public  works,  by  a  three- 
fifths  vote  of  all  the  members  of  the  city  council.  In  the 
fall  of  the  year  1901  the  respondent  was  appointed  to  the 
position  of  city  engineer,  and  duly  qualified.  On  Febru- 
ary 18,  1902,  the  mayor  recommended  his  removal,  in 
the  following  message  to  the  city  council : 

"I  hereby  recommend  the  removal  of  Allen  F.  Gill  from 
the  position  of  city  engineer  and  nominate  instead  for 
said  position  Mr.  Peter  F.  Byrne." 

Upon  the  receipt  of  this  message  by  the  council,  a 
motion  was  imade  and  carried  to  concur  in  the  recommen- 
dation of  the  removal,  the  vote  standing  six  for  concurrence 
and  four  against.  After  the  vote  was  taken,  but  before? 
the  result  was  announced,  councilman  Baldwin,  who  had 
voted  no,  changed  his  vote  to  aye,  and  gave  notice  of  his 
motion  to  reconsider  the  vote.  A  motion  was  thereupon 
duly  made  and  seconded  that  the  council  confirm  the 
appointment  of  the  appellant,  who  was  the  person  nom- 
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inated  by  the  mayor  as  city  engineer.  This  motion  was 
carried,  seven  members  voting  for,  and  three  against,  con- 
firmation. Upon  the  conchision  of  this  ballot,  council- 
man Baldwin,  who  had  voted  against  confirmation, 
changed  his  vote  to  aye,  and  gave  notice  of  a  motion  to 
reconsider  this  vote.  The  president  of  the  council  there- 
upon declared  the  appointment  of  the  appellant  as  city 
engineer  confirmed.  On  February  25,  1902,  the  appel- 
lant qualified  by  filing  his  bond  and  taking  the  oath  of 
ofiice.  On  March  4,  1902,  at  the  next  regular  meeting,  the 
motion  to  reconsider  was  taken  up,  the  vote  by  which 
the  council  had  affirmed  the  recommendation  of  the  mayor 
was  reconsidered,  and,  upon  motion,  the  vote  upon  the 
affirmance  was  again  taken,  and  the  recommendation  of 
the  mayor  was  again  confirmed,  seven  members  of  the 
council^  voting  yea  and  three  nay.  The  same  action  was 
taken  on  the  mayor's  message  in  relation  to  the  appoint- 
ment of  the  appellant  as  city  engineer,  and  the  chair 
declared  the  appointment  of  Peter  F.  Byrne  as  city  engin- 
eer duly  confirmed.  The  appellant  demanded  possession 
of  the  office,  but  the  respondent  refused  to  surrender  the 
same,  and  has  since  remained  in  the  undisturbed  possession 
of  the  office.  This  action  was  brought  to  determine  who 
-was  the  proper  incumbent  of  the  office. 

The  right  of  the  council  and  mayor  to  remove  the  engin- 
eer in  the  manner  in  which  he  was  removed  has  been  sus- 
tained by  this  court  on  principle  in  the  case  of  State  ex  rel. 
McReavy  v.  Burke,  8  Wash.  412  (36  Pac.  281),  and 
directly  in  the  ease  of  Kimball  v.  Olmsted,  20  Wash.  629 
(56  Pac.  377).  It  is  contended  by  the  respondent  that, 
inasmuch  as  he  brought  this  action  during  the  pendency  of 
the  motion  to  reconsider,  this  court  must  base  its  decision 
upon  the  title  to  the  office  as  it  existed  at  the  time  of  the 
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commencement  of  the  action ;  that,  by  reason  of  the  recon- 
sideration of  the  vote  removing  hiim,  the  respondent  was  a 
de  jure  oi&cer,  and  that  the  appellant  could  not  have  his 
rights  considered  because  he  never  thereafter  qualified  to 
take  the  office.  It  would  seem  that,  when  the  council  voted 
to  concur  in  the  recommendation  of  removal,  the  respon- 
dent was  removed  from  the  office,  for  that  is  the  process 
of  removal  pointed  out  by  the  law.  The  giving  of  a  notice 
that  a  motion  would  be  made  to  reconsider  could  not  pos- 
sibly reinstate  him  in  the  office,  for  the  motion  mi^t 
never  be  made,  and,  if  made,  it  might  not  carry.  So  that 
the  mere  giving  of  a  notice  that  a  motion  to  reconsider 
would  be  made  at  same  future  time  would  not  have  the 
effect  of  abrogating  the  positive  action  of  the  council  in 
declaring  his  removal,  or  the  other  positive  action  of  con- 
firming the  appointment  of  the  appellant  But  conceding, 
for  the  purposes  of  this  case,  that  it  would,  still  it  would 
not  avail  the  respondent;  for,  even  if  his  action  were 
properly  brought  at  the  time  it  was  brought,  yet,  subse- 
quent to  that  time  and  before  the  trial,  he  had  been 
removed  from  the  office  by  action  of  the  council  in  again 
confirming  the  recommendation  of  the  mayor  after  the 
reconsideration  and  upon  the  final  vote  on  that  question. 
It  being  mjftde  to  appear  to  the  court  that  he  had  been 
legally  removed  at  the  time  of  the  trial,  the  subject  of  the 
controversy  had  ceased,  so  far  as  he  was  concerned,  and 
neither  that  court  nor  this  could  give  him  any  relief,  under 
the  rule  announced  in  Hice  v.  Orr,  16  Wash.  163  (47  Pac 
424),  and  many  cases  subsequently  decided. 

The  judgment  is  reversed,  with  instructions  to  the  lower 
court  to  dismiss  the  cause. 

FuLLERTON^  C.  J.,  and  Mount,  Hadley  and  Andebs, 
JJ.,  concur. 
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[No.   4603.     Decided   March   5.    1903.] 

County  of  Jefferson,  Respondent,  v.  John  Trumbull 

et  ah.  Appellants, 

DISMISSAL  OF   APPEAL  —  FAILURE  TO  FILE  BRIEF  —  EXCUSED   BT   FAIL- 
UBE  TO  BETUBN   STATEMENT  OF  FACTS. 

Under  Bal.  Code,  §  5063,  which  provides  that  the  proposed 
statement  of  facts  served  upon  the  respondent  shall  be  returned 
to  the  appellant  for  his  use  in  preparing  his  brief  on  appeal,  and 
the  time  limited  by  law  for  filing  his  brief  shall  be  enlarged  to 
the  same  extent  as  the  delay  made  in  returning  such  copy,  an 
appeal  should  not  be  dismissed  where  the  failure  to  file  brief 
was  occasioned  by  delay  in  returning  the  statement,  even  if 
Buch  proposed  statement  was  faulty  and  had  required  consider- 
able amendment. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
George  C.  Hatch^  Judge.    Dismissal  of  appeal  denied. 

Tnimbull  &  Trumbull,  for  appellants. 

J.  M.  Ralston  and  A.  W.  BuddresSy  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dl'nbar,  J. — Respondent  moves  to  dismiss  the  appeal 
in  this  case  for  the  reasons  (1)  that  the  appellants  have 
not  served  nor  filed  any  brief  on  appeal  in  the  action  within 
the  time  prescribed  by  law,  or  at  all;  and  (2)  that  said 
appellants  have  not  diligently  prosecuted  their  appeal. 

It  is  conceded  by  the  appellants  that  they  have  not  served 
nor  filed  their  briefs  on  appeal  in  this  action  within  the 
time  prescribed  by  law,  but  their  justification  is,  as  shown 
by  the  affidavit  of  their  attorney,  that  the  proposed  state- 
ment of  facts,  which  was  furnished  by  the  appellants  to 
the  respondent's  attorneys,  has  never  been  returned  to  the 
appellants  or  their  attorneys.     Section  5062,  Bal.  Code, 
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provides  that  "a  proposed  bill  of  exceptions  or  statement 
of  facts  must  be  filed  and  served  either  before  or  within 
thirty  days  after  the  time  begins  to  run  within  which 
an  appeal  may  be  taken  from  the  final  judgment  in  the 
cause,  or  (as  the  case  may  be)  from  an  order  with  a  view 
to  an  appeal  from  which  the  bill  of  statement  is  proposed" ; 
and  §  5063  provides  that  "the  copy  of  a  proposed  bill  or 
statement  which  is  served  as  in  this  chapter  prescribed, 
shall  be  returned  to  the  party  serving  the  saime  upon  the 
bill  or  statement  being  certified,  if  he  has  appealed  to  the 
supreme  court,  or  upon  his  thereafter  appealing,  for  his 
use  in  preparing  his  brief  on  the  appeal,  and  the  time 
limited  by  any  law  or  rule  of  court  for  the  service  and 
filing  of  his  brief  shall  be  enlarged  by  any  delay  in  return- 
ing  such  copy  as  herein  required  to  the  extent  of  such 
delay."  So  that,  under  the  plain  provisions  of  the  statute, 
the  appellants  are  not  in  default  if  it  is  true  that  the  pro- 
posed statement  of  facts  has  not  been  returned  to  them. 

But  to  overcome  this  defense  an  affidavit  is  filed  by 
respondent's  attorney  to  the  effect  that  the  proposed  state- 
ment of  facts  and  bill  of  exceptions  which  was  served  upon 
the  respondent  by  the  appellants  was  a  sham  and  false 
statement  of  facts;  that  the  respondent  proposed  amend- 
ments to  the  appellants'  proposed  statement  of  facts  and 
bill  of  exceptions,  many  of  which  the  court  allowed;  and 
that  said  statement  of  facts  and  bill  of  exceptions  was 
revised  by  said  trial  court.  A  motion  was  made  by  the 
respondent  to  strike  the  proposed  statement  of  facts  and 
bill  of  exceptions  of  the  appellants,  upon  the  ground  that 
it  was  sham  and  false,  and  not  a  full,  true,  and  correct 
statement  of  all  material  facts  concurring  at  said  triaL 
But  the  court,  upon  examination  of  said  proposed  state- 
ment of  facts,  denied  the  motion. 

It  frequently  occurs  that  the  proposed  statement  of  facts 
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is  not  the  statement  in  its  entirety  which  is  certified  to  by 
the  court.  The  object  of  serving  the  proposed  statement  is 
to  elicit  amendments  i£  the  respondent  has  any  to  oiBFer. 
But  the  proposed  statement  of  facts  served  upon  the  re- 
spondent in  this  case^  notwithstanding  the  fact  that  amend- 
ments were  offered  and  incorporated  into  the  certified 
statement,  was  a  proposed  statement  of  facts  under  the 
statute,  and  it  does  not  appear  that  there  was  any  reason 
why  the  respondent  should  not  have  returned  this  proposed 
statement  of  facts,  faulty  though  it  may  have  been,  to  the 
appellants.  The  law  seems  to  be  mandatory  on  this  propo- 
sition, and  we  do  not  feel  justified  in  dismissing  the 
appeal  under  the  circumstances  shown,  viz.^  that  the  pro- 
posed statement  of  facts  was  not  returned  to  the  appellants. 
The  motion  will  be  denied. 

FuLLEBTON,  C.  J.,  and  Hadley,  Mount  and  Andeks, 
JJ.,  concur. 


[No.   4364.     Decided   March   7,    1903.]  - 

W.  H.  Febnald,  Respondent,  v.  Spokane  and  British 
Columbia  Tei-epiione  and  Telegraph  Company  et 
aL,  Respondents. 

VElCEIWaB  —  APPOINTMENT     BY     COURTS     OF     CONCUBBENT     JURISDIC- 
TION —  KXCLUSrVE  CONTROL  BEXONOS  TO  FIRST  APPOINTEE. 

Where  the  superior  court  of  one  county  has  appointed  a  gen- 
eral receiver  for  an  in^-olvent  corporation  with  power  to  take 
possession  and  control  all  its  property,  it  is  error  for  the  superior 
court  of  another  county  to  appoint  either  the  same  or  another 
person  receiver  for  such  corporation,  even  if  done  on  the  theory 
that  the  subsequent  appointment  was  merely  to  extend  the  ex- 
isting receivership  to  a  foreclosure  suit  against  the  corporate 
property. 
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Appeal  from  Superior  Court,  Spokane  County. — Hon. 
WnxiAM  E.  Richardson,  Judge,     Reversed. 

Post,  Avery  &  Higgins,  for  appellants. 
Cvilen  &  Dudley,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  August  21,  1901,  the  respondent  com- 
menced an  action  in  the  superior  court  of  Spokane  county 
against  the  Spokane  &  British  Columbia  Telephone  &  Tele- 
graph Company,  the  Inland  Telephone  &  Telegraph  Com- 
pany, and  the  Pacific  States  Telephone  &  Telegraph 
Company,  defendants  in  this  action  praying  for  a  receiver 
for  the  first-named  company,  and  for  damages  against 
the  other  two  companies.  Thereafter,  on  September  18, 
1901,  upon  motion  of  plaintiff,  one  A.  D.  Campbell  was 
appointed  receiver  of  all  the  property  of  the  said  Spokane 
&  British  Columbia  Telephone  &  Telegraph  Company,  with 
full  power  and  control  over  the  same,  and  with  authority 
to  continue  the  operation  of  the  business  of  said  company, 
to  collect  all  claims  and  property  belonging  to  said  com- 
pany, and  to  defend  and  prosecute  all  suits  in  or  to  which 
the  said  company  may  be  a  party ;  and  thereupon  the  said 
receiver  qualified,  and  took  possession  of  all  the  property 
of  the  said  company  of  every  character  and  description. 
That  action  is  still  pending,  and  Mr.  Campbell  is  still 
receiver,  in  possession  of  all  the  property,  and  conducting 
the  business  of  said  company.  Thereafter,  in  the  month  of 
February,  1902,  the  respondent  here,  who  was  and  is  the 
plaintiff  in  the  action  above  named,  commenced  this  action 
in  the  superior  court  of  Stevens  county  to  foreclose  a  first 
mortgage  upon  all  the  property  of  the  said  Spokane  & 
British  Columbia  Telephone  &  Telegraph  Company,  and 
prayed  for  the  appointment  of  a  receiver  of  said  property 
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in  said  court.  It  appears  from  the  complaint  that  the 
property  of  the  defendant  Spokane  &  British  Columbia 
Telephone  &  Telegraph  Company,  upon  which  respondent 
claims  a  first  mortgage,  which  he  is  seeking  to  foreclose 
in  this  action,  is  located  partly  in  Spokane  county  and 
partly  in  Stevens  county,  in  this  state,  and  that  the  re- 
spondent's mortgage  was  recorded  in  both  Spokane  and 
Stevens  counties.  After  the  filing  of  the  complaint  in  the 
last  named  case,  and  on  the  11th  day  of  February,  1902, 
upon  a  hearing  upon  the  application  of  the  plaintiflE 
(respondent  here)  for  a  receiver,  the  superior  court  of 
Stevens  county  appointed  A.  D.  Campbell  such  receiver, 
with  general  powers,  as  was  done  in  the  case  pending  in 
Spokane  county.  Mr.  Campbell,  appointed  receiver  in 
Stevens  county,  is  the  same  person  who  was  appointed 
receiver  by  the  superior  court  of  Spokane  county. 

The  defendants  in  this  last-named  action  appeal  from 
the  order  of  the  court  appointing  a  receiver  in  this  case, 
and,  among  other  errors,  allege  ^^that  there  is  already  a 
receiver  of  said  corporation  appointed  by  and  acting  under 
the  superior  court  of  Spokane  county."  They  argue  that 
it  was  error  for  the  lower  court  to  appoint  the  same  or 
another  receiver  in  this  case,  because  there  was  no  necessity 
for  a  second  receiver,  a  receiver  having  already  been  ap- 
pointed over  all  the  property  of  every  character  and  des- 
cription belonging  to  the  defendant,  in  another  court  and 
cause,  to  which  the  respondent  was  and  is  a  party.  We 
think  this  point  is  well  taken.  Mr.  High,  in  his  work 
on  Receivers  (3d  ed.),  at  §  48,  says: 

**As  between  different  courts  appointing  the  saitne  person 
receiver  in  different  actions,  it  is  held  that  the  court  first 
appointing  him  acquires  exclusive  control  over  the  fund 
and  the  receiver  holding  it,  and  it  will  not  permit  such  con- 
trol to  be  interfered  w'*l^  ^"  t^^p  subsequent  appointment 
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of  the  same  person  in  another  cause,  but  will  in  the  exercise 
of  its  powers  proceed  to  disburse  the  fund  as  may  be 
proper.  Indeed,  when  a  court  of  competent  jurisdiction 
has  appointed  a  receiver,  who  is  in  possession  of  and  ad- 
ministering the  property  under  its  orders,  another  court  of 
co-ordinate  jurisdiction  will  not  entertain  a  bill  to  admin- 
ister the  same  property,  and  to  take  it  from  the  possession 
of  the  former  receiver,  and  to  appoint  its  own  receiver. 
In  such  a  case,  the  parties  aggrieved  should  seek  relief  in 
the  court  which  is  already  in  possession  of  the  property 
through  its  receiver." 

To  the  same  effect  are:  20  Am.  &  Eng.  Enc.  Law,  pp. 
89-131;  Lloyd  v.  Chesapeake,  etc.,  R.  Co,,  65  Fed.  351; 
State  V.  Jacksonville,  etc.,  R.  R.  Co.,  15  Ela.  201, 
276;  O'Mahoney  v.  Belmont,  62  K  Y.  133;  People 
V.  Central  City  Bank,  35  How.  Pr.  428. 

The  superior  courts  of  Spokane  county  and  of  Stevens 
county  are  each  courts  of  general  jurisdiction,  and  the 
process  of  each  extends  to  all  parts  of  the  state.  Const 
art.  4,  §  6.  No  doubt  each  of  these  courts,  prior  to  the 
time  the  other  had  taken  the  property  into  its  possession, 
had  jurisdiction  to  appoint  a  receiver,  with  power  to  take 
possession  and  control  of  all  the  property  of  the  defendant 
Spokane  &  British  Columbia  Telephone  &  Telegraph  Com- 
pany, for  both  counties.  But  when  one  court  has  made 
such  appointment,  and  its  receiver  is  qualified,  and  has 
taken  possession  of  all  the  property  of  the  defendant,  then 
the  other  may  not  appoint  the  same  or  another  person  re- 
ceiver with  like  authority.  Numerous  objections  to  such 
a  practice  readily  suggest  themselves. 

But  it  is  contended  by  respondent  that  the  order  last 
made  by  the  superior  court  of  Stevens  county  was  to  extend 
the  receivership  already  in  existence  to  a  second  foreclosure 
suit,  and  the  following  authorities  are  cited  to  sustain  such 
practice,  viz:    Lloyd  v.  Chesapeake,  etc.,  R.  Co.,  supra; 
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High,  Receivers,  §  688 ;  Osbom  v,  Reyer,  2  Paige,  342 ; 
Howell  V.  Ripley,  10  Paige,  43  \Putnam  v.  McAllister, 
67  N".  Y.  Supp.  404;  Alabama  Iron  &  Steel  Co.  v.  Mc- 
Keever,  112  Ala.  134  (20  South.  84)  ;  St.  Louis  Car  Co. 
V.  Stillwater  Street  By.  Co.,  63  Minn,  129  (64  N.  W. 
1064).  These  authorities,  as  we  read  them,  do  not  hold 
that,  where  a  receiver  has  once  been  appointed  over  all  the 
property  of  a  corporation,  the  plaintiff  at  whose  suit  such 
receiver  is  appointed  may  go  into  some  other  court  of  co- 
ordinate jurisdiction,  and  bring  another  suit,  and  have 
another  or  the  same  receiver  appointed,  with  the  same  or 
equal  powers  as  the  first  over  the  same  property.  Lloyd  v. 
Chesapeake,  etc..  By.  Co.,  was  a  case  where  a  judgment 
creditor  brought  suit  against  a  railway  company,  and  re- 
ceivers were  appointed  in  that  suit  to  collect  the  earnings 
of  the  company,  and  apply  such  earnings  on  the  judgment. 
Subsequently  certain  second  mortgage  bond  holders 
brought  an  original  action  in  the  same  court,  and  asked  for 
an  independent  receivership.  The  actions  were  consoli- 
dated, and  the  receivership  already  in  existence  was  ex- 
tended to  the  second  suit.    But  the  court  in  that  case  said : 

"I  think  there  ought  not  to  be  an  independent  receiver- 
ship under  this  bill.  That  would  require  the  discharge  of 
the  receivers  heretofore  appointed,  and  the  winding  up  of 
that  receivership,  for  there  could  not  be  two  independent 
receiverships  of  the  same  property." 

Oshom  V.  Heyer,  supra,  was  a  contempt  proceeding, 
where  two  suits  had  been  commenced  in  the  same  court 
by  different  plaintiffs  against  the  same  defendants.  In  one 
of  the  cases  a  receiver  was  appointed  to  take  possession  of 
defendant's  property.  In  the  other  a  restraining  order  was 
issued,  prohibiting  the  defendants  from  collecting  the 
debts,  and  preserving  the  property  from  waste.  The  de- 
fendants, on  account  of  the  restraining  order,  refused  to 
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deliver  the  property  to  the  receiver.  The  court  held  that 
the  receiver  was  entitled  to  the  possession  of  the  property, 
and  directed  the  whole  thereof  to  be  delivered  to  him,  to 
be  collected,  and  converted  into  money,  for  the  benefit  of 
the  parties  to  whom  it  may  appear  to  belong.  Howell  v. 
Ripley  and  Putnam  v.  McAllister  support  the  rule  an- 
nounced by  Mr.  High  in  his  work  on  Receivers,  at  §  688, 
where,  referring  to  the  right  to  rents  and  profits  of  mort- 
gaged property,  he  says: 

"The  general  rule  is  that  a  junior  mortgagee,  who  ob- 
tains a  receiver  of  the  rents  and  profits,  in  aid  of  a  bill  to 
foreclose  his  mortgage,  is  entitled  to  the  rents  and  profits 
at  the  hands  of  such  receiver,  up  to  the  time  of  appointing 
a  receiver  upon  a  bill  by  a  prior  mortgagee,  not  a  party  to 
the  original  suit.  And  the  prior  mortgagee  is  only  entitled 
to  have  of  the  receiver  such  rents  and  profits  as  accrue  after 
the  appointment  in  aid  of  such  prior  mortgagee,  although 
one  and  the  same  person  is  appointed  in  both  cases." 

The  Alabama  case  is  not  in  point  on  this  question.  8L 
Louis  Car  Co.  v.  Stillwater  Street  Ry.  Co.  was  a  case  where 
a  receiver  was  appointed  in  a  suit  to  foreclose  a  mortgage 
upon  certain  property.  Thereafter  a  judgment  creditor 
brought  an  action  under  the  Minnesota  statute  to  seques- 
trate the  property  of  the  defendant  company,  and  have  a 
receiver  appointed  for  all  the  property  of  the  defendant 
company.    In  deciding  the  question  raised,  the  court  said : 

"The  fact  that  a  receiver  had  already  been  appointed  in 
the  foreclosure  suit  constituted  no  reason  why  a  receiver 
should  not  be  appointed  under  1878,  G.  S.  ch.  76.  A 
receivership  in  a  suit  to  foreclose  a  mortgage  is  only  for 
the  purposes  of  the  foreclosure,  and  however  general  the 
language  of  the  appointment,  affects  only  the  property 
covered  by  the  mortgage.  Its  purpose  is  to  preserve  the 
mortgaged  property  for  the  benefit  of  the  mortgagee. 
Lowell  i\  Doe,  44  iiinn.  144  (46  N.  W.  Eep.  297).  On 
the  other  hand,  the  object  of  a  receivership  of  an  insolvent 
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corporation  under  1878,  G.  S.  ch.  76,  is  to  sequestrate  all 
its  property  for  the  benefit  of  all  its  creditors.  The  powers 
of  the  receivers  in  the  two  cases  are  entirely  different. 
There  are  various  classes  of  property  that  can  be  reached 
by  a  receiver  under  chapter  76  which  could  not  be  reached 
by  a  receiver  appointed  in  a  foreclosure  suit.  The  former 
has  subetantially  all  the  powers  and  functions  of  an  as- 
signee in  bankruptcy.  Everything  becomes  assets  in  his 
hands  which  are  assets  as  to  creditors,  although  not  assets 
as  to  the  corporation,  as,  for  example,  property  conveyed 
in  fraud  of  creditors,  capital  withdrawn  without  provision 
for  the  payment  of  corporate  debts,  the  personal  liability 
of  stockholders,  etc." 

The  effect  of  these  decisions  is  that,  where  a  receiver  is 
appointed  over  a  portion  of  the  property  of  a  defendant, 
the  receivership  may  be  extended  to  other  property  at  the 
suit  of  a  new  party  claiming  an  interest  in  the  property 
already  in  possession  of  the  court,  and  also  in  other  prop- 
erty belonging  to  the  defendants.  But  where  the  receiver- 
ship in  the  first  instance  is  general,  and  the  receiver  is 
appointed  to  take  possession  of  all  the  property  of 
every  character  and  description  and  preserve  it  for 
the  benefit  of  creditors  entitled  thereto  there  is  no 
necessity  for  another  receiver  having  like  powers.  Under 
the  statute  of  this  state  a  receiver  will  not  be  appointed 
at  the  suit  of  a  mortgagee  to  forclose  his  mortgage  where 
there  is  tio  donger  of  the  property  being  lost,  removed  or 
materially  injured.  §  5456,  Bal.  Code.  Where  it  appears 
that  the  property  is  already  in  the  possession  of  a  court  of 
eompetent  jurisdiction  by  its  receiver,  there  is  no  necessity 
for  another  receiver  in  an  action  to  foreclose  a  mortgage 
upon  the  property,  so  long  as  the  receiver  is  acting  in  good 
faith  and  the  property  is  not  in  danger  of  being  lost,  re- 
moved or  materially  injured. 

The  order  appointing  the  receiver  in  this  case  was  a 
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general  order,  practically  a  copy  of  the  order  appointing 
the  receiver  in  the  Spokane  county  case ;  it  recites  as  fully 
the  powers  and  duties  of  the  receiver  as  did  the  order  in  the 
Spokane  county  case.  If  the  court  in  this  case  had  author- 
ity to  appoint  another  receiver,  it  certainly  had  authority 
to  appoint  some  other  person.  We  think  such  practice,  if 
permitted,  would  inevitably  lead  to  injurious  results  in 
the  administration  of  justice  where  receivers  are  permitted. 
For  this  reason  the  order  appointing  the  receiver  in  this 
case  is  reversed,  and  the  cause  remanded. 

FuLLEETON,  C.  J.    and    Asd^bs   and    Dunbas^    JJ., 
concur. 


[No.  4391.     Decided  March  1,  1903.] 

The    Statf    of    ^\'ashingtois^    Respon'^cnt,    v.    Hai:k\* 

MoBGAN,  Appellant. 

BOBBEBT  —  SUFFICIENCY    OF    INFOBMATION  —  ALLEGATION    OF    OWNKft- 
SHIP    OF    PBOPEBTY. 

An  information  charging  larceny  committed  by  unlawfully  and 
feloniously  stealing  and  taking  away  certain  property  from  the 
person  of  another  is  insufficient  when  it  feAla  to  allege  the  own- 
ership of  the  property  {State  v,  Dengel,  24  Wash.  49,  followed). 

Appeal  from  Superior  Court,  Snohomish  Couutv. — 
Hon.  John  C.  Denney,  Judge.    Reversed. 

8.  A,  Bostwich,  for  appellant 

H.   D,    Cooley,  Prosecuting  Attorney,   for  the  State. 

The  opinion  of  the  court  was  delivered  by 

FuLLEETON,  C.  J. — The  appellant  and  one  Corena 
Wright  were  jointly  informed  against  by  the  prosecuting 
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attorney  of  Snohomish  county  for  the  crime  of  robbery. 
The  information,  omitting  the  formal  parts,  was  as  fol- 
lows: 

"Comes  now  H.  D.  Cooley,  county  and  prosecuting  at- 
torney, in  and  for  Snohomish  county,  state  of  Washington, 
and  by  this,  his  information  accuses  Corena  Wright  and 
Harry  Morgan  of  the  crime  of  larceny  from  the  person, 
committed  as  follows,  towit :  That  the  said  Corena  Wright 
and  Harry  Morgan,  at  the  city  of  Everett  in  the  county  of 
Snohomi^  and  state  of  Washington,  on  the  4th  day  of 
March,  1902,  did  unlawfully  and  feloniously,  but  without 
violence  or  putting  in  fear,  take,  steal,  and  carry  away 
from  the  person  of  one  Frank  Meeks,  then  and  there  being, 
one  gold  filled  hunting  case  Elgin  watch  of  the  value  of  $20 
and  one  gold  band  ring  of  the  value  of  $5.00,  all  of  the 
value  of  $25  in  lawful  money  of  the  United  States;  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of 
Washington." 

A  demurrer  to  the  information  was  interposed  by  the 
defendants  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  crime.  The  demurrer  was  overruled, 
whereupon  the  respondent  entered  a  plea  of  not  guilty,  and 
demanded  and  was  granted  a  separate  trial.  The  trial 
resulted  in  a  verdict  of  guilty  as  charged  in  the  informa- 
tion, and  he  appeals  from  the  judgment  and  sentence 
pronounced  thereon. 

It  will  be  noticed  that  the  information  contains  no 
allegation  as  to  the  ownership  of  the  property  alleged  to 
have  been  taken  from  the  person  of  Meeks,  and  the  sole 
question  presented  by  the  record  is,  does  this  omission 
render  the  information  insufficient?  In  State  v.  Dengel, 
24  Wash.  49  (63  Pac.  1104),  an  information  for  robbery 
by  violence  and  putting  in  fear  which  omitted  to  allege 
ownership  of  the  property  taken  was  held  not  to  state  a 


228 


BUDLONG  V.  BUDLONG. 


Syllabus. 


[31  Wash. 


crime.  It  is  urged,  however,  that  there  is  a  distinction 
between  that  case  and  the  case  at  bar,  in  that  the  informa- 
tion in  that  case  does  not  contain  the  word  "steal"  in  its 
charging  part,  while  the  present  one  does  contain  such 
word.  But  it  seems  to  us  that  this  distinction  is  not 
material.  The  words  '*did  feloniously  steal  and  take,"  are 
no  more  effective  to  charge  ownership  of  property  than 
are  the  words  "did  feloniously  take."  The  case  cited  is 
squarely  in  point,  and,  being  so,  is  controlling. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  information. 

Dunbar,  Mount  and  Anders,  JJ.,  concur. 


31  ts» 
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[No.    4215.     Decided    March   9.    1903.] 

Mklissa  C.  Budix)no,  Respondent^  v.  Edith  J.  BudlonOj 

Appellant. 

LANDLORD  AND  TENANT  —  ESTABLISHMENT  OF  BET^ATION  •— OONTKACT 
OF  DIVORCED  HUSBAND  AND  WIFE  —  CON8TBUCTION  —  MATERIAUTT 
OF  EVIDENCE. 

A  husband  and  wife  were  divorced  and  certain  real  property 
was  conveyed  to  the  husband  by  the  wife,  under  a  written  agree- 
ment that  she  should  hav^  the  right  to  Uve  there  free  of  rent  until 
her  death,  remarriage,  or  a  bona  fide  sale  of  the  property  by  the 
husband,  in  which  latter  event  she  was  to  be  secured  for  the 
payment  by  him  of  the  monthly  value  of  the  premises.  The 
husband  remarried  and  made  a  conveyance  of  the  premises  to 
his  second  wife,  agreeing  to  pay  the  former  wife,  but  without 
giving  security  therefor,  the  monthly  value  thereof  if  she  would 
surrender  possession,  which  was  done  by  her,  but,  on  failure  to 
pay  her  the  value  of  the  monthly  rental,  she  brought  an  action 
against  her  former  husband  and  his  present  wife  on  the  theory 
that  plaintiff  had  a  life  estate  in  the  premises,  that  defendants 
were  occupying  it  as  her  tenants,  and  had  failed  to  pay  the 
monthly  rental  agreed  upon.     The  defendants  sought  to  show 
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that  plaintiff's  conduct  on  leaving  was  inconsistent  with  her 
theory  of  an  interest  in  the  property.  Held,  that  evidence  to 
that  effect  was  properly  excluded,  as  plaintiff's  relations  to  the 
property  should  he  determined  by  the  terms  of  the  written  agree- 
ment, unless  subsequently  modified. 

SAME  —  WAIVES  OF  RELATION. 

Under  an  agre^nent  that  plaintiff  held  an  estate  in  property 
which  could  be  terminated  only  by  death  or  marriage,  or  by  a 
bona  fide  sale  by  the  holder  of  the  fee,  with  the  rental  value  per- 
petually secured  to  her  as  long  as  she  remained  alive  and  un- 
married, the  yielding  by  her  of  possession  to  the  holder  of  the 
fee  and  his  wife,  in  consideration  of  the  payment  of  a  monthly 
sum,  would  not  be  inconsistent  with  her  estate,  where  no  pro- 
vision was  jnfeide  for  securing  to  her  the  monthly  payments  and 
these  were  merely  treated  by  her  as  a  rent  charge;  nor  would 
the  fact  that  such  monthly  payments  to  her  were  sometimes 
designated  in  the  receipts  as  "contract  money"  change  the  rela- 
tion of  the  parties  from  that  of  landlord  and  tenant  to  something 
else. 

APPEAL  —  SUFFICIENCY  OF  EVIDENCE. 

The  verdict  of  the  jury  will  not  be  disturbed,  when  the  evi- 
dence is  conflicting  and  the  case  has  been  submitted  to  them 
under  proper  instructions. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Georgk  Meadk  Emory,  Judge.     Affinuecl. 

John  F.  Dore,  for  appellant. 
Carroll  &  CaiToll,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J.-— Appellant,  Edith  J.  Budlong,  and  her  co- 
delendant  in  this  cause,  George  E.  Budlong,  are  husband 
and  wife.  Respondent,  Melissa  C.  Budlong,  was  formerly 
the  wife  of  said  George  E.  Budlong;  but  the  two  were 
divorced  by  decree  of  the  superior  court  of  King  county, 
Washington,  on  the  10th  day  of  Xovember,  1893.  On  the 
same  day  the  decree  of  divorce  was  entered  respondent  by 
quitclaim   deed  conveyed   to  her  said   divorced  husband 
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certain  real  estate  situate  in  the  city  of  Seattle.  The 
property  consisted  of  a  lot  and  a  dwelling  house  thereon, 
in  which  respondent  was  at  the  time  residing.  On  the 
same  day  respondent  and  her  said  divorced  husband  en- 
tered into  a  certain  written  contract  relating  to  the  prop- 
erty above  mentioned.  Omitting  the  description  of  the 
property,  the  contract  is  as  follows : 

"This  indenture  witnesseth  that  George  E.  Budlong, 
party  of  the  first  part,  and  Melissa  Caroline  Budlong,  the 
party  of  the  second  part,  have  agreed  and  hereby  stipulate 
and  agree  as  follows,  towit : 

"That  for  the  sum  of  one  dollar  (and  other  good  and  suf- 
ficient consideration,  the  receipt  whereof  is  hereby 
acknowledged)  paid  and  delivered  by  the  said  party  of  the 
second  part  to  the  said  party  of  the  first  paii;,  the  said  party 
of  the  first  part  does  hereby  grant,  lease  and  demise  unto 
the  said  party  of  the  second  part  the  following  described 
property  in  the  city  of  Seattle,  county  of  King  and  state 
of  Washington:  [Here  follows  description  of  property.] 
That  the  said  use  and  lease  is  hereby  granted  for  and  dur- 
ing the  life  time  of  the  said  party  of  the  second  part,  pro- 
vided that  this  lease  shall  cease  and  determine  from  and 
after  the  marriage  of  the  said  party  of  the  second  part, 
it  being  understood  that  this  lease  is  made  for  the  use  and 
benefit  of  said  party  of  the  second  part  during  her  life  time 
or  as  long  as  she  remains  a  single  woman ;  provided  further 
that  said  party  of  the  first  part  shall  have  the  right  at  any 
time  to  sell  the  said  property ;  provided  further,  that  when 
such  sale  is  made  said  party  of  the  second  part  shall  sur- 
render to  the  purchaser  thereof  the  possession  of  the  prem- 
ises on  the  securing  to  her  by  the  said  party  of  the  first 
part  the  monthly  payment  of  the  monthly  rental  value  of 
the  said  premises;  provided  further,  that  such 
payment  shall  cease  and  determine  on  the  death 
or  marriage  of  said  party  of  the  second  part; 
that  the  said  party  of  the  first  part  shall  pay 
monthly  to  the  said  party  of  the  second  part  the  sum 
of  fifteen  dollars    ($15)   for  the  board  and   lodging   of 
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Walter  E.  Budlong,  the  minor  child  of  the  said  parties,  so 
long  as  said  child  makes  his  home  with  the  mother,  the 
said  party  of  the  second  part,  and  no  longer ;  provided  that 
the  said  payment  for  the  said  child  shall  cease  when  he 
shall  have  reached  the  age  of  twenty^one  (21)  years. 

"That  the  said  party  of  the  first  part,  in  addition  to  the 
payment  of  the  said  sum  of  fifteen  dollars  ($15)  for  the 
use  of  the  said  child  as  aforesaid  shall  also  during  his 
minority  bear  the  expense  of  clothing  the  said  child  and 
of  educating  him,  the  same  to  be  provided  as  occasion  and 
circimistances  may  require. 

"That  when  said  property  is  sold,  should  the  said  second 
party  be  entitled  to  the  monthly  rental  value  thereof,  such 
value,  and  the  means  of  securing  it  as  heretofore  provided 
should  the  parties  not  be  able  to  agree  thereon,  shall  be 
ascertained  and  determined  by  arbitrators  appointed  as 
follows:  Said  first  and  second  party  shall  appoint  one 
person  each,  and  the  said  two  persons  so  appointed  shall 
select  a  third  person  and  the  said  three  persons  shall  fix 
the  rent  to  be  paid  monthly  to  the  said  party  of  the  second 
part,  and  shall  determine  upon  the  means  of  securing  the 
same. 

"Should  the  said  residence  on  the  said  premises  be  de- 
stroyed by  fire  the  said  first  party  shall  rebuild  the  same 
or  pay  to  the  said  second  party  the  current  monthly  value 
thereof  which  payment  shall  be  made  each  and  every  imonth 
as  long  as  the  said  second  party  is  entitled  to  receive  the 
same  according  to  this  instrument  or  until  the  said  resi- 
dence is  rebuilt." 

The  instrument  was  signed  and  duly  acknowledged  on 
the  day  of  its  date  by  both  parties  thereto.  Agreeably  to 
the  terms  of  said  contract,  respondent  continued  in  possess- 
ion of  the  preniises  mentioned  therein,  and  on  the  5th  day 
of  December,  1894,  said  George  E.  Budlong  conveyed  the 
property  by  deed  to  appellant,  Edith  J.  Budlong,  who  had 
in  the  meantime  become  his  wife.  About  this  time  re- 
spondent vacated  the  property  and  yielded  possession  to 
appellant,  in  consideration  of  an  oral  agreement  that  she 
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should  receive  the  monthly  payment  of  $18.60  in  cash. 
For  failure  to  continue  these  payments,  respondent,  on  the 
8th  day  of  April,  1901,  served  a  written  notice  upon 
appellant  and  her  husband,  which  was  in  form  a  notice 
to  terminate  a  tenancy  and  a  demand  for  surrender  of 
possession  of  the  above-named  premises.  Surrender  of 
possession  was  refused,  and  respondent  thereupon  brou^t 
this  action  for  possession  and  for  damages  because  of  the 
detention  of  the  premises.  The  theory  of  the  complaint  is 
that  respondent  is  seized  for  life  of  the  premises,  and  that 
she  stood  in  tlie  relation  of  a  lessor  to  appellant  and  her 
husband  as  lessees.  Appellant  and  her  husband  and  co- 
defendant  answered,  admitting  the  service  of  the  notice 
to  quit,  but  they  deny  that  they  were  in  possession  as 
tenants  of  respondent  under  a  lease  for  an  indefinite  time, 
or  under  any  lease  whatever,  or  that  their  possession  de- 
l)ended  upon  any  relation  growing  out  of  landlord  and 
tenant  with  respondent.  They  further  answer,  setting  up 
the  written  contract  hereinbefore  set  out,  and  also  aver 
that  for  full  value  received  said  George  E.  Budlong  sold 
and  conveyed  the  premises  to  his  wife,  Edith  J.  Budlong, 
the  appellant.  They  further  aver  that  upon  the  making  of 
said  sale  the  said  George  E.  Budlong  and  the  respondent,^ 
acting  under  the  provisions  of  said  written  agreement,  and 
in  order  to  induce  respondent  to  surrender  to  appellant,  as 
purchaser  of  said  premises,  the  possession  thereof  as  in 
said  contract  provided,  had  a  settlement  and  mutually 
agreed  that  th(3  monthly  payment  to  be  made  to  respondent 
by  said  George  E.  Budlong,  calculated  and  fixed  as  in  the 
contract  provided,  was  the  sum  of  $18.50;  that  it  was 
further  agreed  that  the  promise  of  George  E.  Budlong  to 
pay  said  sum  monthly  was  sufficient,  and  that  the  giving  of 
additional  security  was  waived ;  that  thereupon  respondent 
abandoned  the  possession  of  the  premises  and  surrendered 
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the  same  to  appellant^  who  has  ever  since  held  the  same; 
and  that  said  George  E.  Budlong  has  kept  and  performed 
his  part  of  said  agreement,  and  has  paid  all  monthly  sums 
agreed  to  be  paid.  The  above  allegations  are  denied  by 
the  reply,  and  it  is  affirmatively  alleged,  by  way  of  reply, 
that  the  deed  from  George  E.  Budlong  to  Edith  J.  Budlong 
his  wife,  was  made  without  any  consideration  of  value 
whatever,  and  for  the  sole  purpose  of  hindering,  delaying, 
and  defrauding  creditors  of  said  Greorge  E.  Budlong,  and 
with  the  purpose  and  intent  to  defraud  respondent,  and 
delay  the  payment  of  judgments  obtained  by  respondent 
against  him,  which  purpose  was  known  to  appellant;  that 
said  deed  was  also  made  and  delivered  with  the  express 
purpose  and  intent  on  the  part  of  said  husband  and  wife 
to  defraud,  hinder,  and  delay  the  execution  of  the  provis- 
ions of  the  written  contract  hereinabove  set  out.  Upon  the 
above  issues  the  cause  was  tried  before  a  jury,  and  resulted 
in  a  verdict  in  favor  of  respondent,  that  she  is  entitled  to  a 
restitution  of  the  property  described  in  the  complaint,  and 
assessed  her  damages  in  the  sum  of  $158.75.  Motion 
for  new  trial  was  denied,  and  judgment  was  entered  in 
accordance  with  the  verdict.  From  the  judgment  the 
defendant  Edith  J.  Budlong  alone  appeals. 

It  is  assigned  as  error  that  the  court  refused  to  permit 
appellant  to  show  what  respondent  did  in  relation  to  the 
Ijroperty  when  she  was  leaving  it.  It  is  appellant's  conten- 
tion that  the  conduct  of  respondent  when  she  was  leaving 
the  premises  was  inconsistent  with  the  theory  that  she 
believed  she  had  any  interest  in  the  property,  and  that  the 
testimony  was  admissible  as  throwing  light  upon  her  in- 
tentions. It  appears  to  us,  however,  that  respondent's  re- 
lation to  the  property  must  be  determined  by  the  terms  of 
the  written  agreement  above  mentioned,  unless  that  agree- 
ment has  been  nullified  bv  the  mutual  consent  of  herself 
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und  her  former  husband.  Mere  conduct  in  the  way  of 
removing  something  from  the  premises  would  neither  show 
nor  necessarily  tend  to  show  that  respondent  had  actually 
released  her  rights  under  the  written  agreement  and  had  no 
further  interest  in  the  property.  It  might  with  equal  force 
be  argued  that  such  conduct  would  tend  to  show  her  belief 
tliat  she  still  had  an  interest  in  the  premises,  and  such 
an  interest  as  gave  her  a  right  to  the  removal  of  such  art- 
icles. The  record  upon  which  this  error  is  assigned  is  as 
follows:  Appellant's  counsel  asked  her  the  following 
question :  "I  will  ask  you  to  state  whether  or  not  at  that 
time  she  took  anything  belonging  to  the  property  away." 
An  objection  was  made^  but  the  witness  answered:  "She 
tore  it  all  up."  Her  counsel  then  stated  the  purpose  of  the 
examination,  and  what  he  desired  to  show.  The  court 
announced  the  objection  sustained,  but  no  motion  was  made 
to  strike  the  answer,  and  it  remained  in  the  record  as  a 
part  of  the  testimony.  Ifo  other  question  was  asked  her 
upon  that  subject.  Under  the  circumstances,  even  if  the 
evidence  were  material,  we  think  no  prejudicial  error  can 
be  predicated  upon  the  record  as  made. 

It  is  assigned  that  the  court  erred  in  refusing  to  grant 
a  new  trial.  It  is  contended  that  the  verdict  of  the  jury 
is  against  the  weight  of  the  testimony,  and  that  respondent 
failed  to  sustain  the  allegations  of  her  complaint.  The 
evidence  shows  that  for  a  time  after  respondent  left  the 
premises  the  monthly  payments  were  made,  and  then  for  a 
long  period  they  were  neglected.  A  suit  was  brought  by 
respondent  for  the  enforcement  of  these  neglected  pay- 
ments, which  resulted  in  the  collection  by  her  of  about 
$1,100  on  account  thereof.  The  payments  were,  however 
neglected  again,  and  this  suit  was  then  brought  for  the 
purpose  of  restoring  respondent  to  possession  of  the  prcin- 


BUDLONG  V.  BUDLONG.  235 

Mar.  1903.]  Opinion  of  the  Court. — Hadlet,  J. 

ises.  The  written  contract  in  evidence  undoubtedly  estab- 
lished in  respondent  a  life  estate  in  the  premises  if  she 
remained  unmarried,  subject,  only,  to  the  condition  that  if 
George  E.  Budlong,  the  holder  of  the  fee,  should  sell  the 
properly,  she  would  surrender  possession,  if  he  secured 
her  the  monthly  payments  of  the  monthly  rental  value  of 
the  premises.  Whether  George  E.  Budlong  actually  sold 
the  premises  as  contemplated  by  the  written  agreement,  or 
whether  the  transfer  was  onade  for  no  valuable  considera- 
tion and  for  a  fraudulent  purpose  is  squarely  in  issue 
imder  the  pleadings.  The  testimony  of  appellant  is  that 
the  transfer  was  made  to  her  for  an  actual  money  consider- 
ation.  But  in  this  she  is  not  supported  by  her  husband 
and  codefendant,  the  grantor  in  the  deed.  Appellant  says 
that,  when  she  and  her  husband  were  married,  she  owned 
household  furniture  worth  about  $3,000,  and  that  by  agree- 
ment with  her  husband  it  was  determined  that  she  should 
remove  the  same  to  her  husband's  residence,  and  they 
would  use  it  as  the  furniture  of  their  home.  This  was  done, 
and  appellant  testified  that  the  transfer  to  her  of  the 
property  in  controversy  here  was  made  in  consideration  of 
the  purchase  of  the  household  furniture  by  her  husband. 
This  her  husband  and  codefendant  denies,  and  further 
savs  that  there  was  no  money  consideration  for  the  trans- 
fer.    He  further  testified  as  follows : 

"Q.  Now,  state  to  the  court  how  you  came  to  give  that 
deed,  please.  A.  Well,  I  don't  hardly  know.  She  kept 
wanting  me  to  make  the  property  over  to  her  all  the  time, 
and  to  kind  of  pacify  her  I  done  it.  She  wanted  the 
property  made  over  to  her.  She  kept  at  me  to  deed  the 
property  to  her,  and  claimed  that  the  other  party  was  going 
to  get  away  from  us,  all  the  time,  so  as  she  couldn't  get 
it  in  her  name." 

There  was  testimony,  therefore,  upon  which  the  jury 
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could  find  tha;  there  was  no  actual  sale  of  the  property  as 
was  contemplated  by  the  written  contract,  and  sucSi  as 
placed  respondent  under  compulsory  obligations  to  sur- 
render possession.  It  is  true  respondent  did  surrender 
possession  about  the  time  the  deed  to  appellant  was  made, 
and  appellant  claims  that  the  surrender  was  made  by  virtue 
of  the  requirement  to  that  eflFeet  in  the  written  contract, 
and  that  respondent  waived  her  right  to  security  for  the 
monthly  rental  value  of  the  property — a  right  given  to  her 
by  the  contract  The  testimony  shows  that  the  attorneys 
of  respondent  and  Greorge  £.  Budlong  agreed  upon  the  sum 
of  $18.50  as  a  monthly  sum  to  be  paid  in  the  event  respon- 
dent vacated  the  property,  and  tliat  she  acquiesced  in  the 
acceptance  of  that  sum.  There  is  however,  no  testimony 
that  respondent  authorized  the  waiving  of  security  for 
the  payment  of  the  monthly  sums  as  they  should  mature. 
The  attorney  who  acted  for  George  E.  Budlong  at  that  time 
testified  that  he  so  understood  it  from  respondent's  then 
attorney,  but  not  from  respondent  herself.  Her  own  at- 
torney does  not  testifiy  that  he  had  such  authority,  and  his 
memory  of  the  whole  transaction  seems  to  have  beei;  vagiio 
and  indefinite.  The  proposition  needs  onU-  to  bo  stated 
that,  without  special  authority  from  respondent  to  waive 
the  giving  of  the  security  which  her  written  contract  re- 
quired, her  attorney  could  not  waive  so  valuable  a  contract 
right.  The  jury  could  therefore  find,  under  the  evidence, 
that  no  actual  sale  was  made,  that  respondent  may  have 
voluntarily  yielded  possession  to  appellant  simply  in  con- 
sideration of  the  payment  of  $18.50  monthly,  and  that 
she  did  not  release  her  rights  in  the  property  under  the 
contract  and  accept  in  lieu  thereof  the  imsecured  promise 
of  her  former  husband.  These  questions  of  facts  were 
all  submitted  to  the  jury.     The  jurv  found  the  facts  in 
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favor  of  respondent,  and  the  verdict  is  supported  by  testi- 
mony in  the  record.  We  shall  not  undertake  to  sav  that 
the  jury  should  have  found  the  weight  of  the  disputed 
testimony  to  be  in  appellant's  favor.  That  is  for  the  jury 
to  determine,  and  we  do  not  find  in  the  record  any  mani- 
fest abuse  of  their  prerogative.  The  instructions  of  the 
court  were  very  clear  and  definite  as  to  the  law  governing 
all  the  facts  submitted  to  the  jury,  and  we  think  fully  and 
correctly  covered  every  feature  involved  in  the  case.  The 
record  does  not  disclose  that  appellant  even  excepted  to 
the  instructions.  Under  such  circumstances,  and  for 
mere  conflict  of  evidence,  the  verdict  should  not  be  dis- 
turbed. Herrman  v.  Great  Northern  Ry.  Co.,  27  Wash. 
472  (68  Pac  82,  67  L.  R  A.  390)  ;  Johnston  v.  McCart, 
24  Wash.  19  (63  Pac.  1121)  ;  Swadling  v.  Barneson,  21 
Wash.  699  (59  Pac.  506). 

WTiile  the  record  presents  a  case  of  mere  conflicting 
evidence  yet  we  have  discussed  the  pleadings  and  facts 
somewhat  at  length,  in  order  that  the  legal  relations  of  the 
parties,  following  from  the  facts  as  found  by  the  jury, 
may  be  the  better  understood.  Under  the  facts  which  it 
was  competent  for  the  jury  to  find,  under  the  evidence 
as  above  stated,  respondent  was  entitled  to  the  possession 
of  the  premises  when  she  failed  to  receive  the  payanent  of 
the  agreed  monthly  sums.  She  held  an  estate  in  the  prop- 
erty which  could  only  be  terminated  by  death,  marriage, 
or  a  bona  fide  sale  by  the  holder  of  the  fee,  with  the  rental 
value  perpetually  secured  to  her  as  long  as  she  remained 
unmarried.  It  is  not  inconsistent  with  the  holding  of  such 
an  estate  that  she  may  have  yielded  possession  to  appellant 
and  her  husband  in  consideration  of  the  payment  of  a 
monthly  sum.  Her  estate  was  such  that  she  might  have 
made  such  an  arrangement  with  any  other  person,  and 
between  them  the  relation  of  landlord  and  tenant  would 
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have  existed.  Under  the  facts  as  resolved  by  the  jury, 
such  was  the  relation  between  respondent  and  appellant 
and  her  husband.  The  fact  that  the  monthly  payments 
at  times  paid  by  appellant  and  her  husband  may  have  been 
designated,  in  the  receipts  given,  as  "contract  money,'' 
does  not  change  the  relation  from  that  of  landlord  and 
tenant  to  something  else.  It  matters  not  what  the  money 
was  called,  if  in  fact  it  was  paid  as  a  consideration  for  the 
right  of  possession  under  respondent  as  the  holder  of  the 
estate  created  by  her  contract  with  George  E.  Budlong. 

We  find  no    reversible    error,    and    the    judgment    is 
affirmed. 

FuLLEBTON^  C.  J.,  and  Mount^  Dunbab  and  Aisdebs, 
JJ.,  concur. 


[No.    4354.     Decided   March   9,    1903.] 

J.  Emil  Johnson,  Respondent,  v.  San  Juan  Fish  and 

Packing  Company,  Appellant, 

TRIAL  —  THBOBY   OF   PARTIES   AS   TO   CONSTRUCTION   OF   CONTRACT. 

In  an  action  for  damages  for  breach  of  contract,  which  was 
tried  by  both  parties  on  the  theory  that  a  written  memorandum 
between  them  did  not  contain  aU  of  the  contract  governing  one 
of  the  elements  of  damage,  the  defendant  would  not  be  entitled 
to  have  withdrawn  from  the  jury  the  evidence  relating  to  such 
itemi  of  damages,  because  of  its  not  being  within  the  provisions 
of  the  written  memorandum. 

SAME  —  WITHDRAWAL    OF   EVIDBNCB    FROM     JURY — ^IMPROPER     ATTACK 
ON  OBSCURE  PLEADING. 

The  fact  that  the  allegations  of  a  complaint  are  not  so  full 
and  particular  as  they  should  be  respecting  any  issue  cannot  be 
taken  advantage  of  by  motion  to  withdraw  from  the  Jury  the 
evidence  upon  such  issue,  where  the  allegations  are  sufficient  to 
advise  defendant  of  the  nature  and  amount  of  the  demand  .against 
him. 
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BBEACH  OF  CONTRACT — DAMAGES — ^EVIDENCE. 

In  an  action  for  damages  for  breach  of  contract  to  return 
plalntlfC  to  Seattle  at  the  close  of  the  Alaska  salmon  season,  evi- 
dence of  the  average  earnings  of  fishermen  In  the  waters  of 
Puget  Sound  during  the  time  plaintlfE  was  detained  therefrom 
after  the  close  of  the  Alaska  season  was  admissible,  when  It  ap- 
peared that  fishing  was  the  fixed  occupation  of  plaintiff,  that  he 
was  the  owner  of  appliances  which  enabled  him  to  engage  In 
that  occupation,  and  was  reasonably  certain  of  employment  In 
the  waters  of  Puget  Sound  at  his  particular  occupation. 

SAME. 

In  an  action  to  recover  damages  for  delay  In  transporting 
plaintiff,  with  his  boat,  fishing  tackle  and  helper  from  Alaska  to 
Seattle,  a  verdict  allowing  three  dollars  per  day  on  account  of 
the  helper  during  the  period  of  detention  was  erroneous,  in  the 
absence  of  evidence  showing  the  reasonable  value  of  such  serv- 
ices to  be  worth  that  sum?,  th'e  defendant  not  being  bound  by 
the  contract  rate  of  wages  between  plaintiff  and  his  helper,  nor 
by  evidence  of  the  value  of  such  helper's  services  as  a  fisher- 
man. 

x\ppeal  from  Superior  Court,  King  County. — Hon. 
Akthub  E.  GmFFiiir,  Judge.    Reversed. 

Bogle  (&  Richardson  and  Thomas  M.  Vance,  for  appel- 
lant. 

George  Revelle  and  John  Larrabee,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON,  C.  J. — In  1901  the  appellant  was  the 
owner  and  operator  of  a  salmon  cannery,  situated  at  Taku 
Harhor,  in  the  Territory  of  Alaska.  The  respondent  was  a 
fisherman  living  in  or  about  the  city  of  Seattle,  Washing- 
ton, and  was  the  owner  of  certain  boats  and  fishing  gear, 
suitable  for  fishing  for  salmon  in  the  waters  tributarv^  to 
the  apjjellant's  cannery.  About  May  2,  1901,  at  Seattle, 
Washington,  the  parties  entered  into  the  following  agree- 
ment: 
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^^Memorandum  of  agreement  between  the  San  Juan 
Fish  &  Packing  Company  and  J.  E.  Johnson. 

"Parties  of  the  first  part,  San  Juan  Fish  &  Packing  Co., 
agree  to  pay  parties  of  second  part  seven  (7)  cents  for  all 
sockeye  and  silver  salmon  caught  during  season  of  1901, 
and  1^  cents  per  piece  for  as  many  hump  back  salmon  as 
they  may  be  able  to  use,  and  will  pay  for  spring  salmon  the 
regular  market  price  at  the  time  of  delivery. 

"Parties  of  the  first  part  agree  to  provide  transportation 
for  parties  of  the  second  part,  and  the  parties  of  the  second 
part  agree  to  furnish  necessary  webbing  and  boats  for  one 
purse  seine  and  to  maintain  same  in  repair  at  their  own 
expense. 

"Parties  of  the  first  part  agree  to  allow  a  board  allow- 
ance of  $15.00  per  month  for  crew  of  five  to  seven  men. 
It  is  understood,  however,  that  if  parties  of  second  part 
fail  to  keep  the  terms  of  this  agreement,  parties  of  the  first 
part  may  withhold  enough  of  the  above  amount  of  $15.00 
board  allowance  to  cov^er  expenses  of  transportation  of  crew 
and  gear,  both  going  and  coming." 

Pursuant  to  the  agreement,  the  appellant  carried  the 
respondent,  with  his  fishing  crew,  boats,  and  gear,  from 
Seattle  to  Taku  Harbor,  early  in  May,  where  the  respond- 
ent engaged  in  fishing  until  September  1st.  following,  de- 
livering all  the  fish  caught  by  him  to  the  appellant's  can- 
nery at  the  prices  naimed  in  the  contract,  and  otherwise 
complying  with  the  terms  thereof.  At  the  date  last  named 
he  came  in  from  the  fishing  grounds  to  the  cannery,  and 
stated  to  the  appellant's  manager  that  he  desired  to  be  re- 
turned to  Seattle  with  his  crew,  boat,and  gear,  giving  as 
his  reason  therefor  that  the  fish  had  become  so  scarce  it 
was  no  longer  profitable  to  fish  for  them.  On  the  next  day 
— September  2 — a  steamer  plying  regularly  between  Se- 
attle and  Alaskan  ports  called  at  the  cannery  at 
Taku  Harbor,  being  on  its  way  to  Seattle.  The 
appellant's     agent     attempted     to     procure     transporta- 
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tion  for  the  respondent  on  this  steamer,  but  was 
unable  to  get  transportation  at  all,  as  he  testifies, 
or  at  satisfactory  terms,  as  respondent's  witnesses  testify, 
for  the  boat  and  gear,  although  he  could  secure  transporta- 
tion for  the  men,  which  he  offered  them,  promising  to  send 
the  boat  and  gear  later.  Three  ot  the  crew  went  on  the 
steamer.  The  respondent  declined  to  go  unless  he  could 
take  his  boat,  and  litayed  at  the  cannery,  keeping  with  him 
one  of  his  crew  to  assist  in  its  care  while  he  should  be 
detained  there.  The  next  steamer  called  twenty-three  days 
later,  when  transportation  for  the  respondent,  his  assistant, 
boat,  and  gear  were  secured  thereon  by  the  appellant's 
agent.  In  this  action  the  respondent  sues  for  the  following 
items: 

1.  For  fish  delivered  under  the  contract.  .$1,188.92 

2.  For  board  allowance 240.00 

3.  For  purchase  price  of  boat  and  gear  sold 

the  appellant 102.-20 

4.  For  damages  sustained  by  his  detention 

at  Taku  Harbor  for  23  days  after  he 

had  quit  fishing 262.00 

Total   $1,793.12 

He  admits  receiving  from  the  appellant 
in  money,  stores,  etc 699.78 

Leaving  a  balance  of $1,093.34 

In  his  prayer  for  judgment,  however,  he  demanded 
$1,099.34.  The  answer  of  the  appellant  substantially  ad- 
mitted all  of  the  above  items  save  the  last.  On  this  issue 
was  joined,  both  as  to  the  amount  of  damage  suffered  and 
as  to  the  appellant's  liability  therefor.  The  answer  also 
set  up  a  counterclaim  by  way  of  an  affirmative  defense,  in 
which  it  was  alleged  that  the  respondent  undertook  to  fish 
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throughout  the  entire  fishing  season, — that  he  failed  and 
refused  to  do  so,  and  that  the  appellant  was  damaged  there- 
by in  the  sum  of  $1,000.  The  verdict  of  the  jury  was 
for  the  amount  demanded  in  the  prayer  of  the  complaint, 
namely,  $1,099.34 — six  dollars  in  excess  of  the  total  of 
the  several  items  set  out  in  the  complaint  which  made  up 
the  demand. 

The  first  error  assigned  is  on  the  ruling  of  the  court  re- 
fusing to  sustain  the  appellant's  motion  to  withdraw  from 
the  jury  all  the  evidence  relating  to  the  claim  for  damages 
for  the  alleged  delay  in  securing  transportation  for  the 
respondent,  his  assistant,  boat,  and  gear  from  Taku  Har- 
bor to  Seattle.  This  motion  was  based  upon  two  grounds: 
First,  that  4:he  contract  did  not  obligate  the  appellant  to 
return  the  respondent  to  Seattle  before  the  close  of  the 
fishing  season,  which  event  had  not  happened  at  the  time 
the  respondent  demanded  transportation;  and,  second, 
because  the  complaint  did  not,  on  this  branch  of  the  case, 
state  facts  sufiicient  to  constitute  a  cause  of  action.  The 
written  memorandum  it  will  be  noticed,  does  not  in  terms 
provide  a  time  when  the  respondent  was  entitled  to  be 
returned ;  but  the  writing  does  not,  on  the  theory  of  either 
party,  contain  all  of  the  contract.  Evidence  was  intro- 
duced without  objection  on  the  part  of  the  respondent  tend- 
ing to  show  that  he  refused  to  sign  a  contract  obligating 
himself  to  stay  until  the  close  of  the  fishing  season,  and  on 
the  part  of  the  appellant  to  the  effect  that  such  was  the 
contract,  and  that  it  was  understood  that  the  respondent 
agreed  to  wait  and  return  on  the  appellant's  own  steamer. 
The  court  submitted  the  questions  to  the  determination  of 
the  jury,  we  think,  rightly.  When  the  parties  themselves 
try  their  case  upon  a  certain  theory,  they  cannot  after- 
wards complain  that  such  theory  is  incorrect.    The  second 
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ground  for  the  motion  was  equally  untenable.  While  the 
allegations  of  the  complaint  were  not  as  broad  and  full  as 
they  might  have  been,  still  they  were  sufficient  under  this 
form  of  objection.  They  advised  the  appellant  of  the 
amount  claimed  as  damages  and  of  the  nature  of  the  de- 
mand. If  the  appellant  wished  for  a  fuller  or  more  partic- 
ular statement,  it  should  have  attacked  the  complaint  be- 
fore joining  issue  of  fact  thereon. 

It  is  next  contended  that  the  court  erred  in  admitting 
evidence  tending  to  show  the  average  earnings  of  fishermen 
engaged  in  fishing  in  the  waters  of  Puget  Sound  during 
the  month  of  September,  1901.     It  was  shown  that  the 
respondent  was  a  fisherman,  and  that  it  was  his  purpose, 
when  he  returned  from  Alaska,  to  engage  in  fishing  in 
Puget  Sound  during  the  remainder  of  the  fishing  season ; 
and  this  testimony  was  offered  as  a  basis  for  estimating  the 
damages  sustained  by  him  because  of  the  delay  of  twenty- 
three  days  at  Taku  Harbor.     It  said  that  this  evidence  is 
too  remote  and  conjectural  to  form  a  basis  for  estimating 
damages  for  that  delay,  and  the  case  of  North  American 
T.  &  T.  Co.  V.  Morrison,  178  TJ.  S.  262  (20  Sup.  Ct.  869), 
is  cited  as  sustaining  the  contention.     In  that  case  it  was 
held  that  the  defendant,  a  transportation  company,  could 
not  be  held  for  wages  which  the  plaintiff  suggested  he 
might  have  earned  had  the  defendant  fulfilled  its  contract 
and  carried  him  to  his  place  of  destination  at  the  time 
agreed  upon.     In  the  opinion  stress  was  laid  on  the  fact 
that  the  plaintiff  had  never  been  at  the  place  where  the 
company  contracted  to  carry  him ;  that  he  had  no  previous 
engagement  or  business  there,  or  any  promise  of  employ- 
ment ;  that  it  was  not  shown  what  his  occupation  was,  or 
what  occupation  he  expected  to  follow  at  the  point  of  des- 
tination.    "The    plaintiff   was    traveling   to    a    land    of 
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promise,  hoping  to  there  procure  some  occupation,  he  knew 
not  what,  or  to  engage  in  some  business,  he  knew  not  what. 
The  result  of  such  an  adventure  cannot  be  foretold,  and 
the  plaintiff's  anticipations  afford  no  safe  ground  on  which 
to  base  a  claim  for  damages."  In  the  case  before  us  the 
conditions  were  different.  Here  the  respondent  had  a 
fixed  occupation,  was  the  owner  of  appliances  which 
enabled  him  to  engage  in  that  occupation,  and  was  going 
to  a  place  where  employnient  at  his  particular  occupation 
was  certain.  The  amoimt  of  wages  he  might  earn  was,  of 
course,  uncertain,  but  wages  of  fishermen  similarly  situated 
furnished  a  test  by  which  to  determine  the  amount,  and 
evidence  of  that  character  was  admissible.  Ransberry  v. 
NoHh  American  T.  &  T.  Co,,  22  Wash.  476  (61  Pac. 
154). 

It  is  next  objected  that  the  verdict  is  not  sustained  by 
the  evidence,  in  that  it  is  too  large.  As  we  have  shown, 
the  verdict  is  in  excess  of  the  amount  that  the  respondent 
was  entitled  to  recover,  because  in  excess  of  the  amount 
claimed.  Were  this  the  only  fault,  however,  we  would 
not  reverse  the  case  because  of  it.  but  would  remand  it, 
with  directions  that  the  excess  be  remitted.  But  the  re- 
spondent was  permitted  to  recover  for  the  wages  of  his 
helper  at  the  rate  of  three  dollars  per  day  while  detained 
at  Taku  Harbor,  on  the  showing  that  the  helper  was  a 
fisherman,  and  could  have  earned  that  sum  by  fishing  in 
the  waters  of  Puget  Sound.  This  was  error  requiring  re- 
versal. The  respondent  could,  of  course,  make  such  con- 
tract with  his  helper  as  he  pleased,  or  pay  him  for  his 
services  such  sum  as  he  pleased;  but  when  he  sought  to 
recover  from  the  appellant  for  such  services  as  a  part  of 
his  damages  he  could  recover  only  such  sum  as  the  services 
were  reasonably  worth,  not  what  he  paid  or  agreed  to  pay 


STATE  V.  SMITH.  245 


Mar.  1903.]  Syllabus. 


him  nor  what  the  helper  might  have  earned  else- 
where, unless  these  amounts  were  the  reasonable 
value  of  such  services.  While  there  was  evidence 
tending  to  show  that  the  services  of  a  helper 
were  necessary  in  caring  for  the  boat  and  gear 
while  detained  at  Taku  Harbor,  there  is  no  evidence  which 
tends  to  show  what  such  services  were  reasonably  worth, 
and  the  verdict  is,  therefore,  imder  the  evidence,  too  large 
by  the  amount  the  jury  may  have  allowed  for  the  same. 

Other  errors  assigned  are  disposed  of  by  what  has  been 
said  in  the  discussion  of  those  specially  mentioned.  The 
judgment  is  reversed,  and  the  cause  remanded  for  a  new 
triaL 

Mount,  Dunbar  and  Anders,  JJ.,  concur. 


[No.  4372.     Decided  March  10.   1903.] 

Thk  State  of  Washington,  Respondent,  v.  Michael 

Smith,  Appellant. 

CBIMIXAI.  LAW  —  SUFFICIENCY  OF  INFORMATION  —  GBAND  LARCENY  — 
FAILURE  TO  CHARGE   STEALING  AS   FELONIOUS. 

All  information  charging  grand  larceny  by  aUeging  that  de- 
fendant did  "unlawfully  steal,  take,  and  carry  away  1785.00/'  etc., 
states  a  crimte  within  the  definition  of  Bal.  Code,  R  7108,  which 
defines  grand  larceny  as  the  feloniously  stealing,  taking,  and 
carrying  away  of  the  property  of  another  of  the  value  of  thirty 
dollars  or  more,  since  the  use  of  the  word  steal  implies  a  felon- 
ious taking,  and  hence  is  sufficient,  under  Bal.  Code,  §9  6849,  6850, 
6851,  which  provide  that  words  may  be  used  in  an  indictment 
or  information  conveying*  the  same  meaning  as  those  used  in  the 
statute  to  define  the  crime;  that  the  indictment  or  informKition 
is  sufficient  if  it  can  be  understood  therefrom  that  the  crime 
charged  is  set  forth  in  ordinary  and  concise  language,  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to 
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know  what  is  intended,  and  that  matters  formerly  deemed  de- 
fects should  not  affect  the  sufficiency  of  the  information,  when 
not  tending  to  the  prejudice  of  the  substantial  rights  of  the  de- 
fendant. 

Appeal  from  Superior  Court,  Ferry  County. — ^Hod. 
Charles  H.  Xeal^  Judge.    Affirmed. 

G,  T.  Alexander,  for  appellant. 

M.  E.  Jesse ph.  Prosecuting  Attorney,  and  L,  C.  Jesseph, 
for  the  State. 

The  opinion  of  the  court  was  delivered  by 

^Iou:!^T^  J. — The  appellant  was  convicted  of  the  crime 
of  grand  larceny,  and  appeals  from  the  judgment  of  con- 
viction. The  information,  omitting  the  formal  parts,  was 
as  follows : 

''Comes  now  M.  E.  Jesseph,  prosecuting  attorney  of 
Ferrv  county,  state  of  Washington,  and  bv  this  informa- 
tion  accuses  ^lichael  Smith  of  the  crime  of  grand  larceny 
committed  as  follows:  He,  the  said  Michael  Smith,  on 
the  7th  day  of  October,  1901,  A.  D.,  in  the  county  of 
Ferry,  state  of  Washington,  then  and  there  being,  did  then 
and  there  unlawfully  steal,  take  and  carry  away  $785,  law- 
ful money  of  the  United  States,  the  same  being  gold  and 
silver  coin  of  the  property  of  one  Frank  O'Brien,  with 
intent  to  defraud  him,  said  Frank  O'Brien,  of  his  prop- 
erty, contrarv',"  etc. 

Xo  demurrer  was  filed  to  this  information.  A  plea  of 
not  guilty  was  entered,  and  a  trial  was  had  before  a  jury, 
which  returned  a  verdict  of  guilty  as  charged.  Motions  for 
a  new  trial  and  in  arrest  of  judgment  were  thereafter  filed 
and  denied  by  the  court,  and  a  judgment  entered  sentenc- 
ing defendant  to  one  year  in  the  penitentiarv-. 

The  question  presented  by  these  motions  and  on  this 
appeal  is  that  the  information  does  not  state  a  crime  be- 
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cause  the  word  "feloniously"  does  not  appear  in  the  infor- 
mation. The  statutes  defining  grand  and  petit  larceny  in 
this  state  are  as  follows : 

"§  7108  [Bal.  Code].  Every  person  who  shall  feloni- 
ously steal,  take  and  carry,  lead  or  drive  away  the  personal 
goods  or  property  of  another,  of  the  value  of  thirty  dollars 
or  more,  shall  be  deemed  guilty  of  grand  larceny,  and  upon 
conviction  thereof  shall  be  imprisoned  in  the  penitentiary 
not  more  than  fourteen  years  nor  less  than  six  months. 

"§  7109.  Every  person  who  shall  feloniously  steal,  take 
and  carry,  lead  or  drive  away  the  personal  goods  or  prop- 
erty of  another,  under  the  value  of  thirty  dollars,  shall  be 
deemed  guilty  of  petit  larceny,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars,  or  be  imprisoned  in  the 
county  jail  not  more  than  one  month,  or  by  both  fine  and 
imprisonment,  in  the  discretion  of  the  court." 

Grand  larceny  is  thereby  made  a  felony,  while  petit 
larceny  is  a  misdemeanor.  Bal.  Code,  §  6773.  It  will  be 
noticed  that  the  onlj^  difference  between  the  crime  of 
grand  larceny  and  that  of  petit  larceny,  as  defined 
by  these  statutes,  is  in  the  value  of  the  property 
taken.  The  words  "feloniously  steal"  appear  in 
each.  Under  the  common  law  and  in  states  where  the 
words  "feloniously  steal"  appear  in  the  definition  of  a 
crime,  it  is  necessary  to  use  the  word  "feloniously"  in 
charging  the  crime.  But  the  rule  of  the  common  law  and 
the  decisions  of  the  courts  of  other  states  are  of  little  use 
in  determining  the  sufficiency  of  an  information  under  our 
statute,  which  provides,  at  §  6849,  Bal.  Code,  as  follows  : 

"Words  used  in  a  statute  to  define  a  crime  need  not  be 
strictly  pursued  in  the  indictment  or  information,  but  other 
words,  conveying  the  same  meaning,  may  be  used." 

*'§  6850.  The  indictment  or  information  is  sufficient  if 
it  can  be  understood  therefrom, —  ...  6.  That  the 
act  or  omission  charsred  as  the  crime  is  clearlv  and  dis- 
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tinctly  set  forth  in  ordinary  and  concise  language^  without 
repetition,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.  7.  That 
the  act  or  omission  charged  as  the  crime  is  stated  with  such 
a  degree  of  certainty  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction,  according  to  the  right  of  the 
case." 

Under  these  statutes  it  is  not  necessary  that  the  word 
"feloniously"  should  be  used  to  define  the  crime  of  grand 
larceny,  if  other  words  conveying  the  same  meaning  are 
used  instead.  The  word  "feloniously"  means  "with  intent 
to  commit  a  crime."  (Webster.)  The  word  "steal"  means 
"to  take  and  carry  away  feloniously — without  right  or 
leave."  (Webster.)  It  implies  a  felonious  taking.  As  the 
words  are  used  in  this  statute  the  word  "feloniously"  refers 
to  the  intention  with  which  the  stealing  is  done.  When  it 
is  alleged  that  the  defendant  unlawfully  stole  $785,  wUh 
intent  to  defraud  the  owner  thereof,  the  felony  defined  was 
sufficiently  alleged  to  sustain  a  judgment  after  verdict. 
The  information  clearly  and  distinctly  sets  forth  the  facts 
charged  as  a  crime  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  was  intended.  Where 
no  objections  are  taken  to  the  information  until  after  ver- 
dict, every  reasonable  intendment  should  be  given  in  favor 
of  the  information.  The  statute  upon  this  subject,  at 
§  6851,  Bal.  Code,  provides: 

"No  indictment  or  information  is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceedings  thereon  be  affected, 
by  reason  of  any  of  the  following  matters,  which  were  for- 
merly deemed  defects  or  imperfections:  ...  4.  For 
anv  mir]>] usage  or  repugnant  allegation,  or  for  any  repeti- 
tion, when  there  is  sufficient  matter  alleged  to  indicate 
clearly  the  offense  and  the  person  charged ;  nor,  5.  For  any 
other  matter  which  was  formerlv  deemed  a  defect  or  im- 
perfection,  but  which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the  merits." 
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The  omission  of  the  word  "feloniously"  was  formerly 
deemed  a  defect,  but  its  omission  in  this  case  did  not  tend 
to  the  prejudice  of  any  substantial  rights  of  the  defendant. 

The  case  was  fairly  tried  upon  its  merits  upon  the  theory 
that  a  felonious  stealing  was  alleged,  and  the  evidence  was 
sufficient  to  sustain  the  verdict.  The  jury  was  fully  in- 
structed upon  the  character  of  proof  necessary  to  constitute 
the  crime,  and  the  court,  at  the  request  of  the  defendant, 
instructed  the  jury  that  it  must  find  a  felonious  taking 
and  a  felonious  intent,  and  carefully  and  minutely  defined 
the  meaning  of  the  words  "felonious  taking"  and  "felon- 
ious intent." 

We  think  the  judgment  should  be  affinned,  and  it  is 
affirmed  accordingly. 

Ajcders  and  Dunbar,  JJ.,  concur. 


[No.  4556.     Decided   March   10,   1903.] 

William  P.  Gilbert,  Appellant,  v.  D.  G.  Windhusen, 

Respondent, 

RESULTING  TRUST — ^AGREEMENT  TO  PURCHASE  LAND. 

Where  two  parties  take  a  joint  option  for  the  purchase  of 
land,  and  then  determine  not  to  buy,  but,  after  the  expiration 
of  the  option,  one  of  them  purchases  the  land  in  his  own  inter- 
est, the  other  has  no  right  of  action  to  have  the  purchaser 
declared  a  trustee  for  his  benefit. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt^  Judge.    Affirmed. 

Hamblen  &  Lund,  for  appellant. 
John  A.  Peacock,  for  res|X)ndeiit. 
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The  opinion  of  the  conrt  was  delivered  by 

DuxBAB,  J. —  This  action  was  instituted  by  the  plaintiff 
to  have  defendant  declared  trustee  for  the  benefit  of  plain- 
tiff of  an  undivided  one-fourth  interest  in  eighteen  sections 
of  railroad  land  in  Douglas  county^  Washington,  upon 
payment  of  one-fourth  of  the  purchase  money;  for  a  con- 
veyance thereof;  for  a  temporary  injunction;  and  for  an 
accounting  of  profits  realized  upon  a  re-sale.  At  the  con- 
clusion of  plaintiff's  case  defendant  moved  to  dismiss,  be- 
cause the  facts  proved  do  not  entitle  the  plaintiff  to  any 
relief,  which  motion  was  granted,  and  a  decree  entered 
dismissing  plaintiff's  complaint,  with  costs.  From  a  judg- 
ment of  dismissal  this  appeal  is  taken,  the  appellant  alleg- 
ing that  the  court  erred  in  sustaining  the  defendant's 
motion  to  dismiss  plaintiff's  complaint. 

The  record  in  this  case  is  brief  and  simple,  consisting  of 
the  testimony  of  the  appellant  and  witnesses  introduced  in 
his  behalf.  The  appellant,  respondent,  and  one  James  H. 
Lefevre  met  Fruit,  who  was  the  owner  of  an  interest  in  a 
railroad  contract  for  the  land  described  in  the  complaint, 
and  obtained  from  him  an  option  of  a  couple  of  days  for 
the  sale  of  said  land.  The  option  was  paid,  and  the  land 
examined.  It  had  been  agreed  that,  if  the  land  suited  the 
respondent,  he  would  take  a  one-half  interest  in  the  same, 
and  the  appellant  and  Lefevre  a  one-fourth  interest  each. 
Upon  the  examination  of  the  land,  respondent  was  not  sat- 
isfied with  it,  and  so  informed  the  appellant  and  Lefevre. 
He  stated  that  he  would  not  mind  having  one  section  of  the 
land,  but  did  not  want  the  remainder  at  all.  !N^o  other  per- 
son being  at  hand  to  take  his  place,  the  matter  was  dropped, 
the  time  for  which  the  option  was  taken  expired,  and  Fruit, 
the  owner  of  the  land,  was  notified  that  the  contract  was  at 
an  end,  appellant  and  Lefevre  themselves  refusing  to  pro- 


GILBERT  V.  WINDHUSEN.  251 

Mar.  31.]  Opinion  of  the  Court. — Dunbab,  J. 

t«ed  with  the  purchase  of  the  land.  In  a  week  or  ten  days 
from  the  time  the  annoimcemea^  ^-as  xoade  that  they  would 
not  purchase  the  land,  respondent  sought  to  purchase  of 
Fruit  one  section  of  the  land,  which  he  had  before  ex- 
pressed a  desire  for.  Finding  that  he  could  not  obtain  this 
section  without  paying  about  as  much  as  for  the  whole 
amount  of  land,  he  concluded  to  purchase  the  whole  of  the 
land,  and  did  so.  After  appellant  learned  that  respondent 
had  purchased  the  land  he  demanded  an  interest  in  accord- 
ance with  the  original  proposition.  The  respondent  refused 
to  allow  the  appellant  any  interest  in  the  land,  and  this 
suit  was  brought. 

It  was  the  view  of  the  court  that,  after  the  option  had 
expired,  any  of  the  parties  had  a  perfect  right  to  buy  the 
land  upon  any  terms  they  might  see  fit,  and  that  no  one 
liad  a  right  to  complain.  This,  we  think,  was  the  only 
view  of  the  matter  which  the  court  could  have  taken.  Fruit 
testifies  that  he  was  informed  by  the  parties  that  the  deal 
was  at  an  end,  and  that  they  did  not  want  the  property; 
that,  before  he  made  the  contract  of  sale  with  respondent, 
he  tried  to  sell  to  two  or  three  different  parties;  that  he 
was  under  no  obligation  to  hold  it  for  them  or  for  any  one ; 
that  he  considered  the  deal  off.  This  was,  evidently,  the 
view  taken  by  all  parties  and  it  does  not  seem  that  there 
was  anything  to  prevent  the  appellant  and  Lefevre  from 
securing  the  land  if  they  saw  fit.  In  fact,  it  does  not  ap- 
pear that  the  purchase  was  deemed  by  them  particularly 
desirable  until  after  the  land  had  been  sold  to  respondent. 
We  think  the  record  absolutely  fails  to  show  any  interest 
in  the  land  by  appellant,  and  that  the  action  was  properly 
dismissed. 

Affirmed. 

FULLERTON,  C.    J.,  AXD  HaDLEY,  MoUXT  A^M)   AnDERS^ 

JJ.,  concur. 
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[No.   4487.     Decided  March  13.   1903.] 

Joseph  Daly^  Appellant j  v.  Eveeett  Put.p  and  Papee 

Company,  Respondent, 

TLEADINO  —  AMENDMENT  OF  ANSWER  —  DISCBETION  OF  OOUBT. 

Where  plaintiff  had  actual  notice  of  a  motion  to  amend  an 
answer,  made  on  the  day  of  trial,  and  no  injury  was  shown  as 
the  result  of  the  amendment,  its  allowance  by  the  court  was 
not  reversible  error,  although  not  supported  by  affidavit  nor 
notice  of  the  application  served  on  the  plaintiff,  as  required  by 
Bal.  Code,  §  4953.  since  the  same  section  permits  the  allowance 
of  amendments  in  the  discretion  of  the  court  to  correct  mis- 
takes, and  there  is  nothing  in  the  record  negativing  the  idea 
that  the  amendment  was  allowed  for  the  purpose  of  correcting 
a  mistake. 

PARENT  AND  CHILD  —  INJURIES  TO  CHILD  —  ACTION  BY  FATHER  — 
ESTOPPEL. 

In  an  action  by  a  father  for  loss  of  services  of  his  minor 
son,  resulting  from  injuries  caused  by  defendant's  negligence, 
it  was  not  error  to  refuse  to  strike  an  answer  averring  that  plain- 
tiff had  emancipated  his  minor  son,  so  far  as  any  claim  for 
damages  growing  out  of  the  alleged  injuries  was  concerned,  and 
had,  with  his  own  consent,  advice,  and  assistance,  permitted  the 
son  to  bring  an  action  In  his  own  behalf  for  all  damages,  and 
that  the  father  approved  of  the  judgment  entered  in  the  action 
brought  by  the  son,  and,  as  the  legal  guardian  of  his  son.  received 
the  money  paid  in  satisfaction  of  such  judgment. 

SAME  —  EVIDENCE  OF  FORMER  ACTION  —  ADMISSIBILITY  OF  PAROL. 

In  support  of  the  defense  of  estoppel  of  a  father  to  bring 
an  action  in  his  own  name  for  personal  injuries  to  a  minor  son, 
after  participation  in  a  suit  and  settlement  in  behalf  of  the  son. 
parol  testimony  of  the  existence  of  the  former  suit  and  its  set- 
tlement was  admissible  for  the  purpose  of  showing  the  father's 
participation  therein;  and  the  record  of  the  son's  suit  was. also 
admissible  as  one  of  the  facts  tending  to  establish  the  defense. 

/     SAME ESTOPPEL  OF  FATHER    BY    EMANCIPATION     OF    CHILD CHAL- 
LENGE TO  SUFFICIENCY  OF  EVIDENCE. 

In  an  action  by  a  father  to  recover  for  personal  injuries  to 
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his  minor  son,  the  court  was  warranted  in  granting  a  challenge 
to  the  sufficiency  of  the  evidence,  where  it  appeared  that  the 
son  had  brought  an  action  in  his  own  name  through  hls^father 
as  gruardian  ad  litem  for  the  ^ame  injuries,  which  did  not  limit 
the  right  of  recovery  merely  to  the  period  after  majority  of  the 
son;  that  the  father  actively  assisted  in  the  bringing,  conducting, 
and  settlement  of  the  suit,  without  reserving  any  right  to  miake 
a  demand  in  his  own  behalf;  that  as  the  legal  guardian  of  his 
son  he  consented  to,  and  accepted  the  fruits  of,  the  Judgment 
entered,  which  recited  that  defendant  should  be  released  from 
all  liability  whatsoever  because  of  the  injury  suffered  by  the 
son,  upon  payment  of  the  sum  agreed  upon  as  the  amount  of 
the  Judgment. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Dekney,  Judge.     Affirmed. 

Lewis  &  Hardin  {Sherwood  &  Mansfield,  of  counsel), 
for  appellant. 

Brownell  &  Coleman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley^  J. — This  suit  was  brought  by  appellant  against 
respondent  to  recover  damages  for  the  alleged  loss  of  ser- 
vices of  a  minor  son  of  appellant,  occasioned  by  injuries 
to  the  fingers  of  said  minor,  received  while  working  in  the 
paper  mill  of  respondent  at  Everett.  Respondent  answered 
the  complaint,  putting  in  issue  the  material  allegations 
thereof,  and  affirmatively  alleged,  among  other  things,  that 
theretofore  said  minor  commenced  an  action  against  re- 
spondent in  the  superior  court  of  Snohomish  county  to  re- 
cover for  all  damages  resulting  from  the  injuries  described 
in  the  complaint  in  this  cause ;  that  such  proceedings  were 
had  in  said  suit  that  a  judgment  was  entered  therein 
against  respondent  by  agreement,  and  with  the  approval 
and  consent  of  appellant,  for  the  sum  of  $750,  which  judg- 
ment was  to  the  effect  that  the  respondent,  upon  paying 
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into  the  registry  of  the  court  the  sum  of  $750,  should  be 
released  from  all  obligation  and  liability  whatsoever  be- 
cause of  any  accident  or  injury  consequent  from  any  acci- 
dent suffered  by  said  minor  as  set  forth  in  the  complaint ; 
that  thereafter  respondent  did  pay  into  the  registry  of  the 
court,  pursuant  to  and  in  satisfaction  of  said  judgment, 
the  sum  of  $750,  which  amount  was  afterwards  paid  to 
appellant,  as  the  guardian  of  said  minor ;  that,  by  reason  of 
the  foregoing,  appellant  is  estopped  from  recovering  in  this 
action.  A  trial  was  had  before  a  jury.  At  the  conclusion 
of  the  testimony,  respondent  challenged  the  sufficiency  of 
the  evidence,  and  moved  the  court  to  withdraw  the  case 
from  the  jury  and  enter  judgment  in  favor  of  respondent 
The  challenge  and  motion  were  by  the  court  granted.  The 
plaintiff  has  appealed. 

Many  errors  are  assigned,  but  we  do  not  find  it  neces- 
sary to  discuss  any  except  those  which  relate  to  the  affirm- 
ative defense  outlined  above,  since  it  is  our  view  that  the 
ease  must  be  determined  upon  the  issue  presented  by  that 
defense.  It  is  urged  as  error  that  the  court  sustained 
respondent's  motion  for  leave  to  file  an  amended  answer 
which  introduced  the  above  mentioned  defense.  The 
motion  was  orally  made,  no  affidavits  were  filed  in  support 
of  it,  and  no  notice  of  the  same  appears  to  have  been  given. 
Appellant  contends  that  the  granting  of  the  motion  was 
error,  under  the  provisions  of  §  4953,  Bal.  Code,  which 
provides,  among  other  things,  that  the  court  may,  upon 
affidavit  showing  good  cause  therefor,  and  after  notice  to 
the  adverse  party,  allow,  upon  such  terms  as  may  be  just, 
an  amendment  to  any  pleading  or  proceeding.  The  journal 
entry  of  the  court  shows  that  the  motion  was  made  upon  the 
day  the  trial  began.  Appellant's  counsel  must  have  been 
present,  since  the  entry  shows  that  the  motion  was  granted 
after  hearing  argument,  and  an  exception  was  allowed  to 
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the  appellant.  There  also  appears  in  the  record  a  motion 
of  appellant  to  strike  portions  of  the  amended  answer, 
which  motion  was  made  the  same  dav.  It  is  therefore 
manifest  that  appellant  had  actual  notice  of  the  presenta- 
tion of  the  motion.  While  the  latter  portion  of  the  section 
of  the  statute  cited  contemplates  both  notice  and  affidavit, 
yet  the  first  portion  of  the  section  seems  to  give  the  court 
discretion  to  allow  amendments  to  correct  mistakes  with- 
out requiring  either.  There  is  nothing  in  this  record  to 
negative  the  idea  that  the  trial  court  may  have  permitted 
this  amendment  on  the  theory  that  it  was  to  correct  a  mis- 
take. This  court  has  heretofore  construed  the  statute  as 
intending  much  liberality  in  the  matter  of  amendments 
in  furtherance  of  justice.  In  Barnes  v.  Packwood,  10 
Wash.  50  (38  Pac.  857),  three  answers  had  already  been 
filed,  and  at  the  time  of  the  trial  the  court  permitted  a 
fourth  to  be  filed.  This  court  observed  at  page  52  as  fol- 
lows: 

"...  the  court  having  such  a  large  discretion 
under  our  law  and  practice  in  matters  of  amendments, 
we  do  not  think  we  would  be  justified  in  reversing  the  case 
for  this  reason.'^ 

The  record  does  not  disclose  any  claim  on  the  part  of 
appellant  that  he  was  really  injured  by  the  amendment, 
and  unprepared  with  testimony  to  meet  any  issue  ten- 
dered thereby.  No  application  for  continuance  of  the 
trial  on  the  ground  of  surprise  or.  inability  to  produce 
testimony  is  shown.  If  such  had  been  made  to  appear, 
no  doubt,  the  trial  court  would  have  granted  the  amend- 
ment upon  such  terms  as  would  have  fully  protected  any 
rights  shown  to  be  jeopardized  by  permitting  the  amend- 
ment at  that  time.  We  think  reversible  error  is  not  shown 
in  permitting  the  amended  answer  to  be  filed. 

It  is  assigned  that  the  court  erred  in  refusing  to  strike 
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certain  paragraphs  of  the  affirmative  defense  heretofore 
mentioned.  This  is  urged  on  the  ground  that  the  defense 
presented  by  that  portion  of  the  amended  answer  is  irrele- 
vant and  immaterial.  We  think  the  averments  of  that 
portion  of  the  answer  are  material,  and,  if  true,  constitute 
a  defense  to  this  action.  The  answer  is  to  the  effect  that 
appellant  had  emancipated  his  minor  son,  so  far  as  any 
claim  for  damages  growing  out  of  the  alleged  injuries 
was  concerned,  and  had,  with  his  own  consent,  advice,  and 
assistance,  permitted  the  son  to  bring  a  former  action  in 
his  own  behalf  for  all  damages  occasioned  by  the  injury. 
If  the  son,  with  the  consent  and  assistance  of  the  father, 
was  permitted  to  collect  all  damages,  including  those 
occasioned  by  the  reduced  value  of  his  services  during 
minority,  then  it  would  seem  to  follow  that  the  father 
waived  his  right  to  damages  for  reduced  earning  power 
during  minority  and  gave  them  to  the  son.  Such  is  the 
effect  of  the  answer.  Its  averments  are  to  the  effect  that 
the  father  approved  of  the  settlement  that  was  made,  and 
the  judgment  that  was  entered  in  the  former  cause,  and 
that  the  money  was  paid  to  him  as  the  legally  appointed 
guardian  of  the  son.  Such  participation  in  that  suit  and 
settlement  on  the  part  of  the  father,  we  think,  should  now 
estop  him  from  asserting  a  claim  of  his  own,  in  the  absence 
of  an  express  understanding  between  appellant  and  respon- 
dent at  the  time  of  the  settlement  that  he  reserved  liis  own 
right  to  a  separate  demand  on  account  of  reduce«1  value  of 
services  until  the  son  should  reach  his  majority.  For 
these  reasons,  we  think  the  court  did  not  err  in  refusing  to 
strike  from  the  amended  answer. 

It  is  urged  that  the  court  erred  in  overruling  appel- 
lant's objection  to  the  introduction  of  parol  testimony  to 
prove  the  contents  of  the  record  in  the  former  case.  The 
testimony  referred  to,  however,  was  not  admitted  for  the 
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purpose  assigned^  but  to  show  the  knowledge  of  the  appel- 
lant concerning  the  former  suit  and  settlement,  as  well 
as  his  participation  therein.  For  this  purpose  the  testi- 
mony was  competent.  The  contents  of  the  former  record 
were  established  by  the  introduction  of  the  record  itself. 
It  was  proper  to  show  by  parol  testimony  the  participation 
of  appellant  in  the  former  case,  as  bearing  upon  respon- 
dent's claim  that  he  is  thereby  estopped  in  this  action. 
The  above  reasons  also  apply  to  the  further  assignment  that 
error  was  committed  in  admitting  oral  testimony  concern- 
ing the  settlement  of  the  former  case.  That  evidence  was 
solely  for  the  purpose  of  showing  appellant's  participa- 
tion in  the  settlement,  and  was  properly  admitted. 

The  assignment  that  error  was  committed  in  permitting 
the  introduction  of  the  record  of  the  former  cause  needs 
no  discussion,  in  view  of  what  has  already  been  said.  The 
existence  of  the  record  in  that  cause  having  been  pleaded 
in  the  amended  answer  in  connection  with  allegations  as 
to  appellant's  knowledge  thereof,  it  became  proper  evidence 
under  the  issue  of  estoppel. 

It  is  urged  that  the  court  erred  in  granting  the  chal- 
lenge to  the  sufficiency  of  the  evidence,  and  in  withdrawing 
the  case  from  the  jury  and  entering  judgment  for  respon- 
dent. The  evidence  shows  that  the  former  suit,  brought 
in  behalf  of  the  son  through  the  guardian  ad  litem,  was 
begun  at  the  instance  of  the  appellant.  He  consulted  coun- 
sel, and  arranged  for  the  bringing  of  the  suit,  by  assisting 
in  placing  the  facts  before  the  attorneys,  and  by  an  under- 
standing between  himself  and  counsel  as  to  attorney's 
fees  for  the  prosecution  of  the  action.  After  the  suit  was 
brought,  negotiations  for  a  settlement  were  begun,  con- 
cerning which  appellant  was,  from  time  to  time,  consulted. 
These  negotiations  resulted  in  an  agreement,  authorized  by 
appellant,  that  a  judgment  for  $750  should  be  entered  in 
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the  cause  in  full  for  all  damages.  When  the  terms  of  the 
agreed  settlement  were  stated  to  the  judge  who  entered 
the  judgment,  he  asked  appellant,  as  the  father  of  the 
plaintiff  in  the  cause,  if  the  terms  were  satisfactory  to  him, 
and  he  responded  in  the  aflirmative.  It  is  true,  appel- 
lant is  somewhat  indefinite  as  to  his  recollection  of  just 
what  did  occur.  He  admits  he  was  at  the  court  house, 
but  claims  he  did  not  know  the  judge.  We  think,  how- 
ever, that  the  testimony  of  the  others  who  were  present 
shows  that,  when  the  terms  of  settlement  were  stated  to 
the  judge,  he  asked  appellant  the  question  and  received 
from  him  the  response  above  indicated.  Appellant  also 
signed  and  verifie<l  a  petition  asking  the  court  to  appoint 
him  as  guardian  of  his  son,  in  order  that  he  might  with- 
draw from  the  registry  of  the  court  the  $750  paid  by 
respondent  in  pursuance  of  the  settlement  and  judgment 
He  qualified  as  guardian,  and  receipted  for  the  money, 
less  the  amount  allowed  by  the  court  as  counsel  fees  in  the 
case.  At  no  time  does  there  appear  to  have  been  any  indi- 
cation by  appellant  of  any  reserved  right  to  make  a  demand 
in  his  own  behalf,  but  he  actively  participated  in  the  suit 
and  settlement  thereof  as  above  outlined.  The  complaint 
in  the  action  brought  in  behalf  of  the  son  does  not  limit 
the  demand  for  recovery  to  damages  for  reduced  earning 
power  after  the  period  of  minority,  but  it  is  general,  and 
covers  the  whole  of  the  remaining  period  of  his  natural 
life.    The  judgment  entered  contained  the  following: 

"It  is  further  ordered,  adjudged  and  decreed  that  the 
above  named  defendant,  upon  paying  to  the  clerk  of  this 
court  the  said  sum  of  $750,  shall  be  released  of  and  from 
all  obligation  or  liability  whatsoever  because  of  any  acci- 
dent or  injury  consequent  from  any  accident  suffered  by 
the  plaintiff  as  set  forth  in  the  complaint  herein." 

In  view  of  appellant^s  participation  in  the  suit,  his  eon- 
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sent  to  the  judgment  and  his  receipt  of  the  fruits  thereof 
as  guardian  for  the  son,  we  think  he  should  not  now  be 
heard  to  say  that  he  has  a  demand  of  his  own  which  was 
not  included  in  the  above  suil;  and  judgment.  It  must  be 
held  that  he  emancipated  his  son,  in  so  far  as  the  right  to 
recover  damages  was  concerned,  and  permitted  him  to 
recover  all  damages  accruing  by  reason  of  the  accident, 
including  those  pertaining  to  the  period  of  minority,  as 
well  as  those  relating  to  the  time  beyond  minority.  It  is 
true  that  the  earnings  of  a  minor  belong  to  the  father 
unless  the  father  has  given  them  to  him.  But  the  father 
cannot  recover  for  such  earnings  when  he  has  emancipated 
the  minor.  That  appellant  is  estopped  to  recover  in  this 
action  is  sustained  by  the  case  of  Baker  v.  Flint  &  P.  M. 
R.  R.  Co,,  91  Mich.  298  (16  L.  E.  A.  154,  51  K  W.  897, 
30  Am.  St.  Rep.  471).  That  case  seems  to  be  directly  in 
point  here.    The  court,  at  page  305,  observes  as  follows : 

"It  appears  that  the  plaintiflp  in  this  case,  as  next  friend 
of  his  son  Oscar,  took  part  in  the  trial  of  the  former  case, 
and  insisted  upon  a  recovery  by  his  son  for  the  very  dam- 
age— that  is,  the  value  of  the  loss  of  Oscar's  services — 
which  he  now  seeks  to  recover  in  the  present  case.  It  is 
undoubtedly  true  that  as  matter  of  law  Oscar  had  no  right 
in  his  suit  to  recover  such  damages  without  the  consent 
of  his  father,  but  he  did  recover  with  the  consent  of  his 
father;  therefore  the  father  is  now  estopped  from  setting 
up  claim  for  the  same  damages  in  this  action  in  his  own 
name.  It  is  true  that  the  earnings  of  a  minor  son  belong 
to  the  father,  unless  the  father  has  given  him  his  time  and 
earnings;  but  the  father  could  not  recover  for  such  earn- 
ings when  he  has  emancipated  him.  Shoenberg  v.  Voight, 
36  Mich.  310;  Allen  v.  Allen,  60  Mich.  635;  Bell  v. 
Bumjms,  63  Mich.  375,  6  West.  Rep.  130.  If  the  case 
here  had  been  for  the  earnings  of  the  minor  son,  and  it 
appeared  that  in  a  former  action  by  the  son — ^the  father 
acting  as  his  next  friend — ^he  had  recovered  the  value  of 
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his  wages  in  such  former  suit  with  the  consent  of  the 
f ather^  that  fact  would  be  held  tantamount  to  manumission 
of  the  infant,  so  far  as  that  suit  was  concerned,  and  the 
father  would  ho  eatopjx^d  from  reooverv  of  the  same 
wages.  There  can  be  no  distinction  between  such  a  case 
and  the  present ;  and  the  fact  that  the  father  appeared  and 
prosecuted  as  next  friend  was  tantamount  to  a  relinquish- 
ment of  such  loss  of  services." 

We  think  the  application  of  the  doctrine  of  estoppel  as 
announced  in  the  above  case  should  be  followed  here.  The 
court  therefore  did  not  err  in  granting  the  challenge  to 
the  sufficiency  of  the  evidence,  and  in  entering  judgment 
for  respondent 

The  judgment  is  affirmed. 

FuLT.ERTON,  C.  J.,  and  ^Iount,  Dunbar  and  Anders, 
JJ.,  concur. 


[No.   4321.     Decided   March   14.   1903.] 

The  State  of  Washington,  Respondent,  v.  W.  R.  Craw- 
ford, Appellaivt. 

HOMICTOE  —  SELF-DEFENSE  —  EVn)ENCE  —  THBEATS. 

Where  testimony  as  to  a  threat  made  by  respondent  is 
relevant,  it  is  for  the  jury  to  determine  whether  or  not  it  proves 
the  fact  for  which  it  was  introduced,  and  error  could  not  be  pred- 
icated on  the  court's  refusal  to  strike  it  on  the  ground  that  the 
language  testified  to  did  not  amount  to  a  threat. 

SAME  —  DYING     DECLARATIONS  —  SURROUNDING     CIRCUMSTANCES. 

The  circumstances  under  which  a  dying  declaration  was  made 
affect  its  weight  and  credibility,  and  hence  are  admissible  in 
evidence. 

SAME  —  ABSENCE   OF   MALICE  —  FEAR  OF  DECEASED. 

In  a  prosecution  for  murder,  it  was  error  to  exclude  testimony 
by  the  defendant  as  to  whether  he  had  any  malicious  feelings 
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toward  the  deceased,  and  'V^hether  or  not  he  was  in  fear  of  the 
deceased,  since  hia  feelings,  motives  or  beliefs  would  be  rele- 
vant to  the  issue  of  self-defense. 

SAME BEFUTATION  OF  DECEASED. 

The  general  reputation  of  the  deceased  as  to  going  armed  is 
admissible  in  evidence  upon  a  trial  for  murder,  where  the  defen- 
dant interposes  the  defense  of  justifiable  homicide. 

SAME  —  BEBUTTAL  —  TESTIMONY    OF    WIFE    AS     TO    DECEASED'S    FIBE- 
ABMS. 

In  a  prosecution  for  murder,  testimony  by  the  wife  of  the 
deceased  as  to  the  number  and  character  of  fire  arms  he  owned, 
and  whether  he  had  any  of  them  with  him  at  the  time  of  the 
affray,  and  also  as  to  the  time  of  day  he  reached  home  after 
being  shot  by  defendant,  was  admissible  for  the  purpose  of  tend- 
ing to  refute  defendant's  evidence  offered  in  support  of  the  claim 
of  self-defense. 

SAME  —  APPABENT        DAXOEB  —  INSTRUCTIONS  —  CUBING        EBBOB        IN 
CHABOE. 

A  misstatement  in  an  instruction  to  the  effect  that  justifiable 
homicide  is  the  killing  of  one  who  "manifestly  intends"  to  com- 
mit a  felony  against  the  slayer,  was  cured  by  the  subsequent 
charge  in  the  same  instruction  that  a  person  may  act  in  self- 
defense  when  he  in  good  faith,  and  as  a  reasonable  man,  has 
cause  to  believe  that  his  life  is  in  danger,  whether  the  belief 
be  founded  on  conditions  which  are  real  or  only  apparent. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Frank  H.  Rudkix,  Judge.    Reversed. 

Pruyn  &  Slemmons,  for  appellant. 

Clyde  F.  Warner,  Prosecuting  Attorney,  and  Austin 
Mires,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

FuTXERTON,  C.  J., — The  appellant  was  charged  with 
the  crime  of  murder  in  the  first  degree  for  the  killing  of 
one  G.  V.  Hidin,  tried  on  the  charge,  and  found  guilty  of 
manslaughter.  He  appeals  from  the  judgment  and  sen- 
tence pronounced  against  him. 
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A  witness  on  the  part  of  the  state  was  questioned  as 
to  a  conversation  he  had  with  the  appellant  preceding  the 
homicide,  its  purpose  being  to  show  threats  made  by  the 
appellant  against  the  deceased.  One  of  the  answers  was 
as  follows:  "Well,  he  just  simply  said  he  had  been  down 
seeing  Mr.  Hayward — if  he  had  given  him  the  land  the 
fence  was  on  that  Mr.  Iluhn  had  been  cutting  down — and 
he  said  he  would  go  up,  and,  if  he  caught  Huhn  cutting  the 
fence  down,  he  would  shoot  him."  The  appellant  moved 
to  strike  the  answer  on  the  groimd  that  the  language  tes- 
tified to  did  not  amount  to  a  threat,  and  assigns  error  on 
the  refusal  of  the  court  to  grant  the  motion.  Conceding 
the  contention  of  counsel  as  to  the  effect  of  the  answer 
to  be  well  taken,  it  would  not  be  error  on  the  part  of  the 
trial  court  to  refuse  to  strike  the  answer  out.  There  is 
no  rule  of  law  which  requires  a  trial  court  to  go  through 
the  testimony  of  each  witness,  and  strike  out  and  with- 
draw from  the  jury  such  of  it  as  does  not  meet  the  expec- 
tations of  the  party  introducing  it.  Its  competency, 
relevancy,  and  materiality,  are  questions  for  the  court,  but 
whether  it  proves  or  disproves  a  particular  fact  is  ordinar- 
ily a  question  within  the  peculiar  province  of  the  jury  to 
determine.  In  the  case  before  us,  this  character  of  testi- 
mony being  relevant  to  the  issue,  whether  the  fact  sought 
to  be  established  by  it  was  or  was  not  proved  by  the  testi- 
mony offered,  was  a  question  which  the  jury  had  the  duty 
of  solving  from  the  testimony  as  a  whole.  The  court  was 
not  called  on  to  say  whether  particular  answers  did  or  did 
not  prove  the  fact. 

The  dying  declaration  of  the  deceased  was  allowed  to 
go  to  the  jury,  together  with  the  circumstances  under 
which  it  was  made.  It  is  objected  that  the  court  erred 
in  permitting  these  surrounding  circiunstances  to  be 
detailed  to  the  jury.     There  are  cases  which  seem  to  sup- 
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port  this  contention,  but  the  weight  of  authority  and  the 
better  reason,  it  seems  to  us,  are  the  other  way.  The  cir- 
cumstances under  which  a  dying  declaration  is  made 
materially  affect  its  weight  and  credibility,  and  as  these 
are  questions  for  the  jury,  it  is  proper  that  such  circum- 
stances should  be  shown.  10  Am.  &  Eng.  Enc.  Law  (2d 
ed.),  387. 

Objections  were  interposed  and  sustained  to  the  fol- 
lowing questions  propounded  to  the  appellant :   'Tou  may 
state   whether   or   not  you  had   any   malicious   feelings 
towards  Mr.   Huhn  in  his  lifetime?"     "Mr.    Crawford, 
you  may  state  whether  or  not  you  were  in  fear  of  this 
man?"     "I  will  ask  you  if  you  knew  the  general  repu- 
tation of  the  deceased,  Huhn,  in  the  community  where  he 
lived,  in  reference  to  his  going  armed?"     The  last  ques- 
tion was  also  propounded  to  several  of  the  appellant's 
witnesses,    and   objections   thereto   sustained.      The   pre- 
vailing rule  is  that  whenever  the  motive,   intention,   or 
belief  of  a  person  is  relevant  to  the  issue,  it  is  competent 
for  such  person  to  testify  directly  upon  that  point,  whether 
he  is  a  party  to  the  suit  or  not.     His  testimony  may  be, 
and  often  is,  entitled  to  but  little  weight,  but  this  is  no 
reason  for  its  exclusion.     He  knows  what  his  feelings, 
motives,  or  beliefs  were  at  the  particular  time,  and,  when 
relevant  to  the  issue,  has  the  same  right  to  testify  regard- 
ing them  as  he  has  to  any  other  relevant  fact  within  his 
knowledge.     It  was  error,  therefore,  to  sustain  the  objec- 
tions to  the  first  and  second  questions  quoted.     In  passing 
upon  the  last  of  the  questions  quoted,  the  court  held  it 
permissible  to  show  what  the  fact  was  with  reference  to 
the  deceased's  going  armed,  but  that  it  was  incompetent 
to  show  what  his  general  reputation  in  the  community 
where  he  had  lived  was  in  that  regard.     A  somewhat  simi- 
lar question  was  before  this  court  in  State  v,  Ellis,  30 
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Wash.  369  (70  Pac.  963),  where  it  was  held  error  to 
refuse  to  permit  the  defendant  to  show  what  the  repu- 
tation and  habit  of  the  deceased  was  with  reference  to 
using  iirearms  when  engaged  in  quarrels.  In  that  case  it 
was  said: 

*'lt  is  readily  perceived  that  the  real  issue  at  the  trial 
was,  did  the  facts  as  they  appeared  to  the  defendant  at  the 
time  of  the  homicide  justify  an  ordinarily  prudent  man 
in  believing  he  was  in  imminent  danger  of  death  or  serious 
bodily  injury  ?  If  they  so  appeared  to  the  defendant,  he 
was  excused  for  tlie  commission  of  the  homicide.  The 
riglit  of  self-defense  permits  one  to  act  honestly  upon  the 
apparent  danger  to  which  he  is  exposed  at  the  time.  It 
seems  that  evidence  of  the  habit  and  reputation  for  carry- 
ing and  using  deadly  weapons  may  be  received  where  the 
nature  of  the  defense  indicates  that  the  defendant  had  rea- 
sonable apprehensions  of  great  danger  to  his  person,  and 
they  are  pertinent  for  the  same  reason  that  general  repu- 
tation of  bad  character  and  threats  uttered  by  the  deceased 
are  received.  The  rule  is  well  stated  in  Qxiesenberry  v. 
State,  3  Stew.  &  P.,  308,  as  follows:  'If  the  killing  took 
place  under  circumstances  that  could  afford  the  slayer 
no  reasonable  grounds  to  believe  himself  in  peril,  he  could 
derive  no  advantage  from  the  general  character  of  the 
deceased,  for  turbulence  and  revenge.  But  if  the  circum- 
stances of  the  killing  were  such  as  to  leave  any  doubt 
whether  he  had  not  been  more  actuated  by  the  principle 
of  self-preservation  than  that  of  malice,  it  would  be  proper 
to  admit  any  testimony  calculated  to  illustrate  to  the  jury 
the  motive  bv  which  he  had  been  actuated.'  " 

• 

The  same  principle  governs  here.  The  motive  by  which 
the  defendant  was  actuated  when  he  did  the  shooting  was 
one  of  tlio  principal  questions  at  issue,  and  it  was  proper 
to  'show  the  reputation  of  the  deceased  as  to  his  habit  of 
carrying  arms,  to  illustrate  to  the  jury  that  motive. 

It  is  urged  that  the  court  erred  in  permitting  the  wife 
of  the  deceased,  over  the  objection  of  the  appellant,   to 
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testify  in  rebuttal  as  to  the  time  of  day  the  deceased 
reached  home  after  being  wounded  on  the  day  of  the 
aflFray ;  also  as  to  the  number  and  character  of  fire  arms 
he  owned,  and  whether  he  had  them  with  him  at  the  time* 
of  the  affray.  This  evidence  was  material  and  competent, 
we  think,  in  that  it  tended  to  refute  the  appellant's  evi- 
dence offered  in  support  of  his  claim  of  self-defense. 

It  is  assigned  that  the  court  erred  in  refusing  to  with- 
draw from  the  consideration  of  the  jury  the  question  of 
murder  in  the  first  degree  and  murder  in  the  second  degree, 
and  charging  the  jury  that  they  might  find  the  appellant 
guilty  of  either  of  these  degrees  of  murder.  This  assign- 
ment is  based  upon  the  contention  that  the  information 
charges  no  higher  degree  of  crime  than  manslaughter. 
The  information  is,  in  form,  substantially  that  suggested 
by  Chief  Justice  Greene  in  Leonard  v.  Territory,  2  Wash. 
T.  381  (7  Pac.  872),  for  charging  murder  in  the  first 
degree,  and  has  been  too  many  times  approved  by  this 
court  to  be  overthrown  now  on  the  ground  of  its  insuffi- 
ciency. See  State  v,  Cronin,  20  Wash.  512  (56  Pac.  26), 
and  cases  there  cited. 

It  is  assigned  that  the  court  erred  in  giving  the  follow- 
ing instruction  to  the  jury : 

"On  the  law  of  self-defense,  I  charge  you  that  justifiable 
homicide  is  the  killing  of  a  human  being  in  the  defense  of 
one's  person  against  one  who  manifestly  intends,  or 
endeavors  by  violence  or  surprise,  to  commit  a  felony 
against  another.  A  bare  fear  of  any  of  these  appearances 
is  not  sufficient  to  justify  the  killing.  It  must  ap^x^ar  that 
the  circumstances  were  sufficient  to  excite  the  fears  of  a 
reasonable  man,  and  that  the  defendant  acted  under  the 
influence  of  such  fear.  If  you  find  from  the  testimony  that 
the  defendant  was  attacked  by  the  deceased  while  in  the 
lawful  pursuit  of  his  business,  it  was  not  necessary  that 
he  should  retreat  from  the  attack,  but  he  had  lawful  right 
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to  defend  himself  against  the  attack,  and  to  judge  of  the 
necessity  from  the  facts  as  they  appeared  to  him  at  the 
time.  And  if  he  acted  in  good  faith  and  as  a  reasonable 
man,  and  had  good  cause  to  believe  that  his  life  was  in 
danger,  or  that  he  was  about  to  receive  great  bodily  harm 
at  the  hands  of  the  deceased,  and  it  could  only  be  avoided 
by  taking  the  life  of  the  deceased,  the  defendant  is  not 
guilty,  whether  such  danger  was  real  or  only  apparent." 

The  objection  is  to  the  word  "manifestly"  in  the  first 
part  of  the  instruction.  It  is  said  that  a  person  has  the 
right  to  act  upon  appearances,  and  may  lawfully  defend 
himself  against  one  who  apparently  intends  to  inflict  upon 
him  a  great  bodily  injury.  Undoubtedly  this  is  the  rule, 
and,  were  the  instruction  limited  to  its  first  and  second 
sentences,  is  would  clearly  be  erroneous.  But  the  conclud- 
ing part  makes  the  whole  clear.  It  is  there  stated  that  a 
person  may  act  when  he  in  good  faith,  and  as  a  reason- 
able man,  has  cause  to  believe  that  his  life  is  in  danger, 
whether  the  belief  be  founded  on  conditions  which  are  real 
or  only  apparent.   ^  This  is  a  correct  statement  of  law. 

For  the  errors  noted,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

MouNTj  Anders  and  Dunbar^  JJ.,  concur. 


[No.   4481.     Decided   March   14,   1903.] 

Security  Savings  Society^  Respondent,  v.   Sylvester 

CoHALAN^  Appellant. 

APPEAL  —  EQUITABLE      CAUSES  —  COBRECTION      OF      EBBOSS      WITHOUT 
BEVEBSAL. 

An  equitable  action  triable  de  novo  on  appeal  will  not  be 
reversed  for  error  of  the  court  in  the  conduct  of  the  trial,  when 
such  error  does  not  amount  to  the  rejection  of  proper  evidence. 
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nor  for  error  in  the  matter  of  findings,  if  the  record  is  sufficient 
for  the  appellate  court  to  correct  them  and  direct  a  Judgment 
accordingly. 

ATTOBXET  AND  CIJET7T  —  ASSIGNMENT  OF  CLIENT'S  MOBTQAOE  TO  COB- 
FOBATION  —  EFFECT  OF  ATTOBNEY'S  OWNEBSHIP  OF  STOCK. 

Where  a  stockholder  of  a  corporation,  while  acting  as  attor- 
ney for  a  mortgagor,  procures  an  assignment  of  the  mortgage  to 
his  corporation  at  a  large  discount,  his  Interest  as  stockholder 
is  such  that  his  client  is  entitled  to  the  benefit  of  the  transaction, 
and  the  corporation  would  not  be  entitled  to  foreclose  for  more 
than  the  amount  of  purchase  price  and  taxes  paid,  with  interest 
thereon,  and  a  reasonable  attorney's  fee. 

Appeal  from  Superior  Court,  Spokane  County. — Hon*. 
Geokge  W.  Belt^  Judge.    Modified. 

Gleeson  &  Stayt,  for  appellant. 
Ilappy  &  Hindnian,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

MouNT^  J. — This  is  an  action  to  foreclose  a  mortgage 
made  by  appellant  to  one  P.  C.  Sorenson  and  by  Sorenson 
assigned  to  the  respondent.   The  complaint  is  in  the  usual 
form.    Two  defenses  are  interposed,  viz.:    (1)  That  the 
action  is  barred  by  the  statute  of  limitations ;  and  (2)  "that 
the  above  namied  plaintiff  procured  the  said  note  and  mort- 
gage and  assignment  thereof,  if  any  such  assignment  was  by 
them  procured,  fraudulently  and  for  the  purpose  of  cheat- 
ing and  defrauding  this  defendant  out  of  his  property  by 
and  through  the  agency  of  one  P.  C.  Shine,  who  at  all  of 
said  times  was  an  attorney  for  and  a  stockholder  of  and 
acting  in  the  capacity  of  agent  and  attorney  for  said  plain- 
tiff company,  and  who  was  at  the  same  time  acting  in  the 
capacity  of  attorney  at  law  and  legal  counselor  and  adviser 
of  this  defendant  in  regard  to  the  settlement  and>  cancel- 
lation of  said  note  and    mortgage."     These    affirmative 
defenses  were  denied,  the  cause  was  tried,  and  findings 
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and  decree  rendered  in  favor  of  the  plaintiff  for  the  full 
amount  prayed  in  the  complaint.  Defendant  Cohalan 
appeals. 

Three  questions  are  argued  in  the  briefs  as  follows :  (1) 
That  P.  C.  Shine,  an  attorney  at  law,  who  on  a  previous 
occasion  had  been  employed  as  counsel  for  appellant,  was 
permitted  to  sit  by  and  suggest  questions  to  respondent's 
attorneys  in  the  trial  of  the  case  below;  (2)  that  when 
the  trial  judge  announced  orally  at  the  close  of  the  trial 
that  he  would  make  certain  findings,  he  had  no  authority 
thereafter  to  make  other  or  different  findings,  to  be  filed 
with  the  clerk  in  writing;  (3)  "the  assignment  of  the 
mortgage  to  plaintiff  was  a  fraud  on  the  rights  of  the 
defendant,  Cohalan."  The  first  two  questions  do  not 
affect  the  merits  of  the  case.  If  the  lower  court  commit- 
ted error  in  the  respects  claimed,  this  court  will  not  reverse 
the  case  on  that  account,  and  send  it  back  to  be  retried. 
The  cause  is  tried  in  this  court  upon  the  record  de  novo. 
If  error  has  not  been  made  in  the  rejection  of  evidence, 
and  if  the  record  is  sufficient  for  this  court  to  determine 
the  case  upon  its  merits,  we  will  do  so ;  and,  if  the  findings 
of  the  lower  court  are  not  correct,  this  court  will  correct 
them,  and  direct*  a  judgment  accordingly.  The  cause  will 
not  be  reversed  and  remanded  for  the  lower  court  to  make 
or  enter,  proper  findings,  where  the  same  can  be  done  upon 
the  record  here. 

This  leaves  for  our  consideration  the  third  question 
argued.  The  evidence  in  the  case  is  practically  undis- 
puted. Xo  evidence  was  offered  by  appellant  upon  his 
alleged  defenses.  The  facts  appear  to  be  substantially  as 
follows:  The  note  and  mortgage  were  made  on  July  21, 
1891.  At  that  time  appellant  was  indebted  to  Mr.  Soren- 
son  in  about  the  sum  of  $700.  The  note  and  mortgage 
Avere  made  for  $1,000  to  cover  future  advances  to  equal 
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that   amount.      Xo   advances   were    subsequently    made, 
except,  possibly,' small  amounts  to  pay  taxes  on  the  mort- 
gaged premises.    The  appellant  made  small  payments  on 
the  note  down  to  1900,  amounting  in  all  to  $120.    The  note 
and  mortgage  were  assigned  by  the  mortgagee,  on  Janu- 
ary 2,  1901,  to  the  respondent  corporation,  for  the  sum 
of  $260.     Prior  to  this  assignment  of  the  mortgage  to 
respondent,  appellant  employed  P.  C.  Shine,  an  attorney 
at  law,  to  examine  the  title  of  appellant  to  the  mortgaged 
property,  to  determine  the  amount  of  taxes  due  on  the 
land,  and  to  arrange  some  settlement  of  the  mortgage  in 
question.    In  accordance  with  this  employment,  Mr.  Shine 
examined  the  title,  determined  the  incumbrances  against 
the  property,  and  informed  appellant  thereof.    Mr.  Soren- 
son,  the  mortgagee,  was  at  this  time  the  holder  of  the  mort- 
gage   in   question.      Appellant   thereupon   requested   Mr. 
Shine  to  find  some  person  to  purchase  the  note  and  mort- 
gage  from  Mr.   Sorenson  because  appellant  feared  that 
!i£r.  Sorenson  would  foreclose  the  mortgage,  and  sell  the 
mortgaged  property.    Mr.  Shine  at  this  time  was  a  stock- 
holder and  director  in  the  respondent  corporation,   and 
informed  Mr.  Cohalan,  the  appellant,  that  he  thought  he 
could  get  that  company  to  purchase  the  mortgage.     Mr. 
Shine  thereupon  wrote  a  letter  to  the  mortgagee  as  fol- 
lows : 

"December  14,  1900. 
*'Mr.  P.  C.  Sorenson,  Cceur  d'Alene,  Idaho. 

"Dear  Sir: — ^Mr.  Sylvester  Cohalan  has  retained  me  to 
look  after  his  business  in  regard  to  his  homestead  in  sec- 
tion 24,  25,  44,  upon  which  you  seem  to  have  a  mort- 
gage dated  July  21,  1891,  securing  a  note  for  $1,000. 
Please  call  at  my  office  at  vour  earliest  convenience  with 
the  mortgage  and  note  with  a  view  to  the  settlement  of  the 
same.  Let  me  know  by  return  mail  when  I  may  expect 
vou.      Yours  very  rtuly,  P.  C.  Shine." 
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In  response  to  this  request  Mr.  Sorenson  came  to  Mr. 
Shine's  office,  and_  agreed  to  sell  the  note  and  mortgage 
for  $260.  Mr.  Shine  advised  the  respondent  corpora- 
tion that  the  security  was  good  for  that  amount,  and  that 
the  note  and  mortgage  be  purchased,  which  was  accordingly 
done,  and  Mr.  Sorenson  assigned  the  note  and  mortgage  to 
the  respondent.  Thereafter  appellant  came  to  Mr.  Shine's 
office,  and  Mr.  Shine  testified: 

"I  told  him  that  I  had  got  the  Security  Savings  Society 
to  take  up  this  mortgage  from  Sorenson,  and  that  the 
society  got  an  assignment  of  the  mortgage,  and  had  paid 
Sorenson  for  it,  and  I  wanted  him  to  execute  a  new  note 
and  mortgage  to  the  society;  and  he  said  that  it  was 
entirely  premature.  And  I  told  him  that  the  Security 
Savings  Society  would  give  him  the  benefit  of  a  heavy  dis- 
count upon  it,  and,  if  he  did  not  execute  the  mortgage  and 
note,  they  would  probably  proceed  for  the  whole  amount; 
and  he  says,  'Has  not  Sorenson  been  paid?'  and  I  says, 
'Yes,  but  the  note  and  mortgage  has  been  assigned  to  the 
Savings  Society' ;  and  he  says,  'If  Mr.  Sorenson  has  been 
paid^  that  is  all  I  care  for,'  and  he  turned  and  went  out." 

Thereafter  the  respondent  paid  $44.09  taxes  due  on  the 
property,  and  brought  suit  for  the  full  amount  according  to 
the  face  of  the  note,  viz,.  $1,848.85  principal  and  interest, 
$44.09  taxes  paid,  and  $100  attorney's  fees.   - 

There  can  be  no  doubt  that  if  Mr.  Shine,  while  acting 
as  attorney  for  the  mortgagor,  had  advanced  his  own 
money,  and  purchased  the  outstanding  mortgage  at  a  dis- 
count, he  could  not  have  foreclosed  tiie  mortgage  against 
his  client  for  any  greater  sum  than  he  had  actually  paid, 
with  interest  from  the  date  of  the  purchase.  Weeks,  Attor- 
neys (2d  ed.),  §  265  ;  Baker  v.  Humphrey,  101  IT.  S.  494. 
Mr.  Shine  was  a  stockholder  and  trustee  in  the  corpora- 
tion which  he  procured  to  purchase  the  mortgage.  He  was, 
therefore,  a  beneficiary  in  the  purchase.  .  His  knowledge  of 
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the  security  and  the  purposes  of  the  purchase  was  the 
knowledge  of  the  purchaser.  Weeks,  Attorneys  (2d  ed.), 
§§  265,  270.  When  it  was  shown,  therefore,  that  Mr. 
Shine,  or  the  company  in  which  he  was  interested,  had 
purchased  the  note  and  mortgage  at  a  large  discount,  and 
that  Mr.  Shine  at  the  time  of  the  purchase  was  acting  as 
attorney  for  the  mortgagor,  the  court  should  have  ordered 
the  nxortgage  foreclosed  for  only  the  amount  of  the  pur- 
chase money  together  with  subsequent  payment  for  taxes, 
with  interest  at  the  rate  provided  in  the  mortgage  and  a 
reasonable  attorney's  fee.  This  amount  according  to  the 
evidence  is  $304.09,  with  interest  at  10  per  cent,  since 
January  2,  1901,  $100  attorney's  fee,  and  the  costs  of  the 
lower  court. 

The  findings  will  be  modified  accordingly,  and  the  cause 
remanded  to  the  lower  court  to  enter  a  judgment  foreclos- 
ing the  mortgage  for  the  amounts  last  above  named ;  appel- 
lant to  recover  the  costs  of  this  appeal  only. 

FuLLERTO^'^  C.  J.,  and  Anders  and  Dunbar^  JJ., 
concur. 


81'  2711 
[No.   4534.     Decided   March   14,   1903.]  ^  ^1 

Joshua  Pierce  et  al..  Appellants,  v.  Angelo  V.  Faw-     yio  ^20\ 

CETT^  Respondent. 

AfFCAL  —  NECESSITY    FOB    STATEMENT    OF    FACTS  —  QUESTIONS     PBE- 
8E3VTED    BT   BEOOBD. 

An  appeal  will  be  dismissed  because  of  the  absence  of  a  state- 
ment of  facts,  although  the  appellant  seeks  only  the  review  of  a 
question  of  law  on  the  pleadings  as  to  whether  the  action 
appeared  therefrom  to  have  been  conun*enced  in  time,  where 
tbe  Judgment  of  the  court  recites  that  the  decision  was  based 
on  otber  matters  before  the  court  as  well  as  upon  the  application 
of  tbe  statute  of  limitations  to  the  facts  pleaded. 
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Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thad  HustoN,  Judge.    Appeal  dismissed. 

Stiles  &  Doolittle,  for  appellants. 
John  C.  Stallcuf,  for  respondent. 

Pee  Curiam. — This  is  an  action  brought  to  recover  upon 
a  covenant  of  warranty,  it  being  alleged  that  the  grantors 
liad  no  title  to  the  tide  land  conveyed.  The  judgment  was 
for  respondent. 

The  respondent  moves  to  dismiss  the  appeal  herein  for 
the  reason  that  no  statement  of  facts  has  been  made  or  pre- 
served, showing  the  evidence  or  any  part  thereof,  and  that 
the  findings  of  fact  justify  the  judgment  of  the  court.    It 
is  contended  by  the  appellants  that  no  statement  of  facts  is 
necessary,  in  that  it  is  purely  a  question  of  law  which  is 
raised  by  this  appeal,  viz,,  the  question  of  when  the  statute 
of  limitations  began  to  run.     If  this  were  true,  as  shown 
bv  the  record,  of  course,  no  statement  would  be  necessarv; 
but,  considering  the  pleadings  and  the  findings  of  fact  in 
this  case,  we  do  not  feel  warranted,  in  the  absence  of  a 
statement  of  facts,  in  disturbing  the  judgment.  The  answer 
denies  that  the  plaintiffs,  their  predecessors  or  grantors, 
were  ever  ousted  or  ejected  from  the  premises,  6r  any  por- 
tion thereof,  by  the  state  of  Washington  or  any  one  else, 
and  alleges  that  the  state  of  Washington  has  never  asserted 
any  claim  against  them,  or  their  right  and  title  in  and  to 
said  premises ;   that  defendant  purchased  from  the  state  of 
Washington  all  right,  title,  claim  and  interest  of  said  state 
in  and  to  the  said  premises  in  the  complaint  described,  and 
thereby  protected  the  said  plaintiffs  against  all  claims  of 
right,  title,  or  interest  in  said  premises,  and  tendered  to  the 
plaintiffs  the  benefit  of  said  title.  The  court  found,  in  addi- 
tion to  the  finding  that  the  action  had  not  been  commenced 
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in  time,  that  in  open  court,  upon  the  argument  of  the  cause, 
the  counsel  for  plaintiffs  announced  that  plaintiffs  were  sat- 
isfied that  they  were  not  entitled  to  a  rescission  of  the  con- 
tract of  sale  created  by  said  deed ;  that  at  the  date  of  the 
execution  and  delivery  of  said  deed,  the  title  to  the  tide 
and  overflow  lands  described  in  the  complaint  was  in  the 
United  States  of  Anverica,  and  that  the  constructive*  posses- 
sion of  the  premises  was  in  the  United  States  at  the  time 
of  the  execution  and  delivery  of  the  deed ;  that  the  defen- 
dant, Angelo  V.  Fawcett,  did,  subsequent  to  the  com- 
mencement of  this  action,  by  contract,  purchase  from  the 
state  of  Washington  its  claim  of  right  in  and  to  said  land, 
and  has  made  all  the  payments  therefor  in  full;  that  jio 
demand  had  ever  been  made  upon  plaintiffs  or  their  grant- 
ors for  any  disclaimer  or  surrender  of  said  premises,  or 
any  part  thereof — and  concludes  as  follows:  "That  for 
these  and  other  reasons  apparent,  the  said  Angelo  V.  Faw- 
cett is  entitled  to  a  judgment  of  dismissal,  and  for  his  costs 
and  disbursements  herein."  i 

Considering  the  many  questions  raised  in  the  pleadings 
in  this  case,  and  that  the  judgment  of  the  court  might  have 
been  warranted,  even  conceding  that  it  erred  in  relation  to 
the  single  question  of  the  statute  of  limitations,  we  think 
that  we  would  not  be  justified  in  disturbing  the  judgment, 
and  that  this  case  falls  within  the  rule  announced  in  John- 
son V,  Spokane,  29  Wash.  730  (70  Pac.  122).  In  that 
case  the  finding  of  the  court  was  as  follows : 

"The  above  entitled  cause  having  on  the  15th  day  of 
June,  1901,  come  on  regularly  for  hearing  before  the  court 
and  a  jury  duly  impaneled  and  sworn,  and  the  court  hav- 
ing heretofore  sustained  a  challenge  to  the  legal  sufficiency 
of  the  evidence  disclosed  to  said  jury  by  the  opening  state- 
ment of  counsel  for  plaintiffs,  and  having  sustained  an 
objection  to  the  introduction  of  any  evidence  by  plaintiffs 
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for  the  reason  that  the  defendant  is  entitled  to  judgment 
on  the  pleadings  and  on  the  opening  statement  of  coimsel 
for  plaintiffs,  ...  it  is  therefore  ordered  .  .  . 
that  the  above  entitled  action  be,  and  the  same  is  hereby, 
dismissed." 

It  was  there  held  that,  in  the  absence  from  the  record  of 
the  opening  statement  upon  which  the  court  acted,  this 
court  would  not  be  justified  in  reversing  the  cause ;  that 
all  presumptions  were  in  favor  of  the  judgment ;  and  that 
hence  we  could  not  conclude  that  the  court  erred  in  dismiss- 
ing the  cause  upon  the  statement  of  counsel,  without  the 
opportunity  of  investigating  that  question,  the  record  not 
having  brought  up  the  statement  of  the  counsel  in  question. 
And  so  here,  this  court  not  being  advised  of  what  the  rea- 
sons were  that  were  apparent  to  the  court  why  the  defen- 
dant was  entitled  to  judgment  of  dismissal,  it  is  impossible 
to  review  them,  and,  in  the  absence  of  the  record  showing 
the  contrary,  the  conclusion  m,ust  be  that  they  were  good 
and  sufficient  reasons. 

The  motion  will  be  sustained,  and  the  cause  dismissed. 


[No.   4503.     Decided  March  16,  1903.] 

Ed.  Anderson^  Respondent,  v.  A,  V.  McDonald,  Appel- 
lant. 

CONTRACTS  —  BBEACH  —  NONSUIT. 

In  an  action  to  recover  for  a  breach  of  contract,  a  motion  for 
nonsuit  was  properly  denied,  where  it  appeared  that  defendant 
had  contracted  with  twelve  laborers,  as  a  partnership,  for  their 
services  In  excavating  and  tunneling  along  a  railway  line,  that, 
upon  a  change  in  the  route,  six  of  the  men  quit  work  and  refused 
to  return,  but  that  the  others  continued  work  under  a  new  agree- 
ment whereby  they  were  to  receive  a^stated  amount  of  cash  for 
work  done  under  the  partnership  contract  and  wer^  to  be  paid 
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days'  wages  for  their  future  labor,  and  that  defendant  had  com- 
mitted a  breach  of  such  contract  by  refusing  to  make  the  cash 
payments,  or  to  permit  them  to  go  on  with  the  work  after  they 
had  entered  upon  it  under  the  new  contract. 

SAME. 

Where  a  contract  contemplates  the  making  of  cash  payments 
for  labor  performed,  the  refusal  to  make  such  payments  con- 
stitutes a  breach,  for  which  suit  may  be  maintained. 

SAME. 

Where  defendant,  after  entering  into  a  contract  for  the 
services  of  plaintiffs  assignors,  and  upon  the  performance  of 
which  they  had  entered,  told  them  that  he  had  taken  charge  of 
the  work  himself,  that  there  was  nothing  more  for  them  to  do, 
and  that  he  would  not  pay  them  another  cent,  his  conduct 
amounted  to  a  refusal  to  permit  them  to  proceed,  and  constituted 
such  a  breach  as  to  warrant  a  recovery  for  the  amount  unpaid 
for  services  rendered. 

INSTBUCTIOX8  —  HARMLESS    BBBOB  —  COMMENT    ON    FACTS. 

Eh*ror  of  the  court,  if  any,  in  referring  to  the  facts  in  a  case 
in  charging  a  jury  was  cured  by  further  instructions  in  which 
the  jury  were  told  that  any  reference  made  to  the  facts  was  not 
intended  as  an  intimation  of  any  opinion  of  the  court,  and  that 
they  were  the  sole  judges  of  the  facts  in  the  case. 

SAMK. 

An  objection  that  an  instruction  excludes  from  the  consid- 
eration of  the  jury  one  of  the  defenses  of  defendant,  constitutes 
harmless  error,  where  all  the  evidence  introduced  was  submitted 
to  the  jury  and  their  verdict  was  equivalent  to  an  affirmative 
finding  adversely  to  defendant's  contention. 

lUKJKr  TBIAL  —  IMPROPEB  VERDICT.  , 

The  fact  that  the  jury  gave  a  verdict  for  just  one-half  of  the 
amtount  claimed  in  an  action  for  work  under  a  contract  providing 
a  stipulated  rate  of  wages  is  not  ground  for  new  trial,  where  one 
of  the  Issues  in  the  case  was  the  amount  of  time  actually  spent 
by  plaintiff  and  his  assignors  upon  the  work,  defendant  claiming 
that  a  portion  of  the  men  were  often  intoxicated  and  thus  inca- 
pacitated for  doing  their  work. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
Jkkemiah  Neterer^  Judge.    Affirmed. 
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Kerr  &  McCord,  for  appellant 
Ed,  E.  Hardifiy  for  respondent. 


The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — The  respondent,  for  himself  and  as  the 
assignee  of  five  other  persons,  brought  this  action  against 
appellant  to  recover  for  amounts  alleged  to  be  due  from 
appellant  to  respondent  and  his  assignors  on  account  of 
certain  work  done  by  them  upon  the  construction  of  that 
portion  of  the  line  of  the  Seattle  and  Montana  railroad 
commonlv  known  as  the  "Chuekanut  Cut-Off."  The  com- 
plaint  alleges  that  appellant,  as  a  contractor,  had  under- 
taken to  perform  certain  constructive  work  along  the  line 
of  said  road,  which  included  the  approach  and  tunnel  here- 
inafter mentioned;  that  respondent  and  his  assignoTs 
entered  into  a  verbal  contract  with  appellant,  whereby  they 
undertook,  at  agreed  prices,  to  excavate  and  construct  an 
approach  from  a  given  point  to  a  certain  proposed  tunnel  as 
located  by  said  railroad  company,  and  also  to  bore,  exca- 
vate, and  construct  as  much  of  said  tunnel  as  lies  between 
said  approach  and  the  center  of  the  tunnel;  that  they 
entered  upon  said  work,  and  diligently  prosecuted  the  same 
until  on  or  about  the  3d  day  of  October,  1901,  during 
which  time  they  hired  other  men  to  assist  in  the  work,  for 
whose  labor  appellant  paid  upon  the  verbal  request  of 
respondent ;  that  about  said  last-named  day,  the  said  rail- 
road company,  through  its  engineer  in  charge,  changed  the 
line  of  said  road  so  that  another  and  different  approach  to 
said  tunnel  was  established,  and  which  in  large  part 
required  the  abandonment  of  the  approach  as  originally 
located;  that  on  or  about  said  day  respondent  and  his 
assignors  received  knowledge  of  said  change,  and  also  that 
the  relocation  required  the  approach  to  be  made  much 
longer,  deeper,  and  wider  than  that  which  they  had  under- 
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taken  to  construct;   that  the  dangers  attendant  upon  con- 
struction of  the  relocated  line  and  prices  for  labor  and  cost 
per  cubic  yard  required  for  constructing  and  excavating  the 
same  were  much  greater  than  those  required  upon  the  orig- 
inal line;   that  on  said  date  respondent  and  his  assignors 
entered  into  a  verbal  agreement  with  appellant,  whereby 
it  was  mutually  agreed  that  their  contract  first  above  men- 
tioned should  be  terminated,  and  that  the  same  was  then 
abrogated;    that,  in  consideration  of  said' abrogation  and 
mutual  release  of  the  parties  from  further  obligations  there- 
under, it  was  further  agreed  that  respondent  and  all  of  said 
assignors  except  one  were  each  to  continue  to  labor  for 
appellant  upon  said  relocated  approach  and  in  said  tunnel 
until  constructive  work  thereon  was  finished,  and  that 
appellant  was  to  pay  to  each  of  the  five  who  continued  with 
the  work  $2.50  per  day  for  each  day's  labor  of  ten  hours 
which  they  had  theretofore  performed  under  their  former 
contract,  and  a  like  sum  for  each  day's  labor  thereafter 
performed ;  that  it  was  further  agreed  that  the  retiring  one 
of  respondent's  assignors,  who  was  not  to  continue  with  the 
future  work,  should  be  paid  at  the  sam^e  rate  for  work  he 
had  already  done ;  that  each  of  said  persons  who  had  there- 
tofore  received  money  on   account  of  the  first  contract 
should  receive  at  that  time  the  sum  of  $25  cash,  and  each 
of  those  who  had  not  theretofore  received  any  money  should 
then  be  paid  $50  cash,  and  that  the  remaining  sums  due  for 
the  prior  work  should  be  paid  from  time  to  time  thereafter 
as  the  further  work  progressed ;   that  in  pursuance  of  the 
last-named  contract  respondent  and  the  four  others  who 
had  agreed  to  continue  with  the  work  entered  thereon,  and 
began  to  labor  upon  said  approach  to  the  tunnel,  and  con- 
tinued so  to  labor  under  said  contract  until  on  and  during 
the  4th  day  of  October,  1901,  at  which   time   appellant 
refused  to  permit  them  to  further  labor  under  said  con- 


278  ANDERSON  v.  McDONALD. 

Opinion  of  the  Court. — ^Hadley,  J.  [31  Wasti. 

tract.  The  number  of  days'  labor  claimed  to  have  been  per- 
formed by  those  working  under  the  two  alleged  contracts 
is  set  out,  together  with  credits  for  board  and  certain  pay- 
ments, and  the  sam-e  is  true  of  the  one  who  worked  only 
during  the  first  period.  It  is  alleged  that  appellant  refused 
to  pay  thB  respective  balances  alleged  to  be  due,  and  judg- 
ment is  demanded  in  the  aggregate  for  $464.13.  Appel- 
lant answered,  admitting  that  he  had  a  contract  with  the 
railroad  company  to  perform  certain  work.  He  denies  the 
making  of  the  first  contract  as  set  out  in  the  complaint, 
but  alleges  that  he  made  a  contract  with  a  copartnership 
consisting  of  twelve  persons,  of  which  copartnership  respon- 
dent and  his  assignors  were  members.  The  details  of  the 
contract  he  sets  up  are  substantially  the  same  as  those 
alleged  in  the  complaint,  except  as  to  the  persons  inter- 
ested therein,  with  the  further  allegation  that  said  contract 
was  made  subject  to  the  general  printed  specifications  of 
the  railroad  company,  which  provide  that  changes  in  the 
grade  and  location  of  the  road  may  be  made  at  any  time 
upon  the  order  of  the  engineer  in  charge.  He  denies  the 
making  of  the  last  contract  alleged  in  the  complaint,  and 
alleges  overpayment  for  the  work  actually  done,  with  a 
demand  for  judgment  for  the  amount  of  such  over-pay- 
ment. The  cause  was  tried  before  a  jury,  which  resulted 
in  a  verdict  for  respondent  in  the  sum  of  $232.07.  Appel- 
lant's motion  for  new  trial  was  denied.  Judgment  was 
entered  upon  the  verdict,  and  from  said  judgment  he  has 
appealed. 

It  is  assigned  that  the  court  erred  in  refusing  to  grant 
a  nonsuit  It  is  contended  by  appellant  that  his  first  con- 
tract was  made  with  a  partnership  of  twelve  persons,  and 
that  the  evidence  of  respondent  did  not  establish  the  abro- 
gation of  that  contract  by  the  consent  of  all  the  members 
of  said  copartnership.     There  was  evidence  introduced  by 
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respondent  to  the  effect  that  the  colaborers  of  himself  and 
his  assignors  worked  with  them  until  a  change  was  made  in 
the  line  of  location,  when  all  their  said  colaborers  quit  the 
work,  refusing  to  consent  to  the  change.    It  was  also  shown 
that  appellant  knew  of  this,  and  that  said  persons  never 
returned  to  the  work.    Respondent  and  his  assignors  con- 
sented to  the  change,  and  continued  with  the  work  for 
some  months  afterwards,  and  until  the  said  3d  day  of  Oc- 
tober, 1901,  when  they  also  declined  to  proceed,  because  of 
another  change  in  the  line  of  location.    Appellant  knew  of 
the  retirement  of  the  other  men,  and  was  advised  of  their 
reason  for  it.    He,  however,  consented  to  the  continuance 
of  the  work  by  those  who  remained,  and  for  months  gave  his 
approval    thereto.     We    think    the    evidence    sufficiently 
showed,  as  against  a  motion  for  nonsuit,  an  abandonment 
by  the  men  who  left  of  all  their  interest  in  the  first  con- 
tract, and  that  their  remaining  associates  were  not  pre- 
cluded from  making  such  a  new  contract  with  appellant  as 
that  alleged  in  the  complaint.     The  terms  of  the  alleged 
new  contract  were  stated  by  several  witnesses.     We  think 
the  terms  stated  showed  a  new  contract,  based  upon  the  con- 
sideration of  mutual  release  from  the  terms  of  the  first  one, 
and  also  upon  further  consideration,  that  running  to  appel-. 
lant  being  that  th§  work  should  not  be  abandoned,  but 
should  be  continued  without  delay,  and  that  running  to 
respondent  and  his  associates  being  the  promise  of  appel- 
lant to  pay  them  at  the  rate  of  $2.50  per  day^  for  both  the 
prior  and  future  work,  together  with  certain  cash  pay- 
ments.    Such  a  contract  entailed  niutual  obligations,  con- 
templated benefits  upon  both  sides,  and  was,  therefore, 
based  upon  sufficient  consideration.     There  was  testimony 
to  the  effect  that  the  printed  specifications  of  the  railroad 
company,  which  it  is  claimed  require  contractors  to  submit 
to  changes  in  the  line  of  location,  were  not  made  a  part  of 
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the  first  contract  There  was  also  evidence  as  to  the 
amounts  claimed  to  be  due^  and  that  appellant  had  refused 
to  make  the  cash  payments^  or  to  permit  them  to  go  on 
with  the  work  after  they  had  entered  upon  it  under  the 
new  contract.  Respondent's  testimony^  therefore^  estab- 
lished a  contract  and  a  breach  thereof  as  against  a  motion 
for  nonsuit  The  refusal  to  make  the  cash  payments  con- 
tenxplated  by  the  new  contract  was  a  breach  for  which  sait 
could  be  brought  within  the  rule  announced  by  this  court 
in  Amott  v.  Spokane,  6  Wash.  442  (33  Pac  1063).  At 
page  450,  the  court  said : 

"When  the  appellant  failed  to  pay  cash  when  due, 
according  to  the  terms  of  the  contract,  the  respondents  were 
at  liberty  either  to  stop  all  work  under  the  contract  and 
sue  for  the  recovery  of  the  resulting  damages,  or  to  pro- 
ceed with  the  work  to  completion,  notwithstanding  the 
breach." 

A  further  breach  was  also  sufficiently  shown,  as  against 
a  motion  for  nonsuit,  by  testimony  that  appellant  refused 
to  permit  the  work  to  proceed  under  the  new  contract  after 
it  had  been  begun.  We  think  no  error  was  committed  in 
denying  the  motion  for  nonsuit 

It  is  assigned  that  the  court  erred  in  instructing  the  jury 
that,  if  they  found  that  the  respondent  and  his  associates 
commenced  to  labor  under  the  alleged  new  contract,  and 
that  appellant  afterwards  refused  to  permit  them  to  pro- 
ceed further,  they  should  then  find  against  appellant  for 
the  amount  unpaid  for  work  done  under  both  contracts 
at  the  rate  per  day  agreed  upon  in  the  new  one.  It  is  urged 
that  this  instruction  was  erroneous,  for  the  reason  that 
there  was  no  evidence  showing  that  appellant  ever  refused 
to  permit  the  parties  to  proceed.  We  find  testimony  in  the 
record  to  the  effect  that  appellant  told  the  parties  that  he 
had  taken  charge  of  the  work  himself;    that  he  would 
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not  pay  them  another  cent,  and  that  there  wai9  nothing  more 
for  them  to  do.  We  think  such  testimony  -was  sufficient  to 
authorize  the  above  instruction.  If  such  testimony  was 
true,  then  appeUarit  voluntarily  put  an  end  to  the  contract, 
and,  having  prevented  the  others  from  performing  it,  he 
is  estopped  to  deny  that  they  are  damaged  to  the  extent  of 
the  amount  unpaid  for  services  rendered.  United  States 
r.  Behan,  110  U.  S.  338  (4  Sup.  Ct.  81). 

Error  is  assigned  upon  an  instruction  which  was  to  the 
effect  that  much  evidence  had  been  admitted  concerning 
the  old  contract,  and  that  the  purpose  thereof  was  to  enable 
the  jury  to  better  understand  the  entire  relations  of  the 
parties  and  the  condition  of  their  minds  at  the  time  the 
old  contract  is  said  to  have  been  abrogated  and  the  new  one 
made.    The  objection  to  this  instruction  is  urged  upon  the 
ground  that  it  is  a  comment  upon  the  evidence,  and  that  it 
excluded  from  the  consideration  of  the  jury  the  affirmative 
defense  wherein  appellant  claims  that  respondent  and  his 
assignors  are  indebted  to  him.     We  think  the  instruction 
is  not  susceptible  to  the  criticism  that  it  is  a  comment  upon 
the  facts,  especially  in  view  of  other  instructions  in  which 
the  court  told  the  jury  that  any  reference  made  to  the  facts 
was  not  intended  as  an  intimation  of  any  opinion  of  the 
court  as  to  the  facts  in  the  case,  and  that  they  were  the  sole 
judges  thereof.    Furthermore,  we  do  not  understand  appel- 
lant to  seriously  contend  that  he  has  a  right  to  recover 
over  in  this  action  under  his  said  affirmative  defense,  but 
rather  that  it  was  interposed  simply  as  a  defense.    In  any 
event,  the  court  submitted  all  the  testimony  thereunder  to 
the  jury,  in  order  that  they  might  consider  it  for  the  pur- 
pose of  determining  if  a  new  contract  was  made.     The 
jury,  by  its  verdict,  having  found  from  all  of  the  evidence 
that  such  new  contract  was  made,  no  right  of  recovery  over 
could  rest  in  appellant     Such  right  would  be  inconsistent 
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with  the  terms  of  the  new  contract,  which  contemplated 
cash  payments  at  once  to  respondent  and  his  assignors,  and 
also  the  future  payment  of  other  sums.  Anything  con- 
tained in  the  instruction  we  therefore 'think  could  be  no 
more  than  harmless  error  in  view  of  the  jury's  determina- 
tion of  what  the  facts  were. 

It  is  urged  that  error  was  committed  in  denying  the 
motion  for  new  trial.  The  verdict  was  for  just  half  the 
amount  demanded  in  the  complaint  Appellant  contends 
that,  if  respondent  is  entitled  to  recover  at  all,  he  is  entitled 
to  recover  the  full  amount,  and  that  the  jury  must  have 
reached  its  verdict  by  some  compromise  agreement,  or  by 
resorting  to  chance  of  sonle  kind.  One  of  the  issues  in  the 
case  was,  however,  the  amount  of  time  actually  spent  by 
respondent  and  his  associates  upon  the  work.  Appellant 
testified  that  a  portion  of  the  men  were  often  intoxicated, 
and  incapacitated  for  doing  the  work.  Under  that  testi- 
mony we  shall  not  undertake  to  say  that  the  jury  were 
not  justified  in  reducing  the  time  and  in  returning  the 
verdict  which  they  did.  The  jury  heard  the  conflicting  evi- 
dence, and  passed  upon  it.  Such  being  their  province,  we 
shall  not,  for  mere  conflict  of  evidence,  disturb  the  ver- 
dict. Herrman  v.  Great  Northern  By.  Co.,  27  Wash.  472 
(68  Pac.  82,  57  L.  R  A.  390)  ;  Johnston  v.  McCart,  24 
Wash.  19  (63  Pac.  1121);  Swadling  v.  Bameson,  21 
Wash.  699  (59  Pac.  506).  The  record  shows  evidence 
upon  which  to  found  the  verdict.  The  trial  court  heard 
the  witnesses  testify,  and  was  better  qualified  than  is  this 
court  to  judge  of  the  weight  that  might  properly  be 
accorded  by  the  jury  to  the  testimony  of  the  several  wit- 
nesses. We  shall  therefore  not  disturb  the  ruling  upon  the 
motion  for  a  new  trial. 

The  judgment  is  affirmed. 

FtJLLERTON^  C.  J.,  and  Mount,  Duxbab  and  Andeks, 
JJ.,  concur. 
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[No.  4644.     Decided  March  16»  1908.] 

Oliveb  W.  Shead,  Appellant,  v.  J.  A.  Moobe,  Respond- 
ent. 

APPEAL — ^BETIEW  OF  FIITDINQB  OF  TBIAL  COUBT. 

The  supreme  court  is  not  bound  by  the  findings  of  the  trial 
court  upoQ  conflicting  evidence,  especially  in  a  case  where  the 
greater  part  of  the  testimony  is  in  the  shape  of  depositions. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Boyd  J.  Tallman,  Judge.    Reversed. 

George  E,  Wright,  for  appellant. 
Smith  &  Cole,  for  respondent. 

The  opinion  of!  the  court  was  delivered  by 

DuNBAB,  J. — This  I  action  was  brought  by  one  of  three 

joint  makers  of  a  promissory  note  against  another  maker 

to  enforce  contribution.     The  note  was  executed  by  the 

defendant  J.  A.  Moore,  together  with  George  W.  Grover 

and  W.  O.  Grover.    Upon  its  maturity  it  was  paid  by  the 

estate  of  'W.  O.  Grover,  who  had  deceased  :since  making 

the  note.     Plaintiff  is  the  assignee  of  the  estate)  of  W. 

O.    Grover.      The  complaint   allied  the  insolvenicy   of 

George  W.  Grover,  and  demanded  judgment  against  the 

defendant,'  Moore,  for  one-half  the  amount  paid  by  the 

estate  of  W.   O.   Grover,   together  with  interest.      The 

answer   alleged  affirmatively   as   a  defense  that  Mooore 

signed  the  note  as  a  surety  only.     The  case  waa  tried 

before  the  court,  which,  after  hearing  the  testimony,  found 

that  the  note  was  signed  by  the  defendant!  as  a  surety 

onlj,    without  consideration,    and   dismissed   the   action, 

awarding  costs    to  the  respondent.     Plaintiff  excepted  to 
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the  findings  of  fact,  'an,d  proposed  findings  to  the  eflfeot 
that  the  defendant 'signed  the  note  as  a  maker  thereof, 
and  for  a  valuable  consideration  moving  to  him,  and  from 
the  action  of  the  courti  in  dismissing  the  cause  this  ap- 
peal is  taken. 

It  is  not  necessary  for  the  purposes  of  this  opinion  to 
eoiter  into  a  history  of  the  circumstances  and  conditions 
leading  up  to  \tlie  making  of  tliis  note.  Tlie  testimony 
in  the  case  is  not  very  extensive,  but  is  exceedingly  con- 
tradictor)', the  defendant  testifying  positively  that  he 
signed  the  note  as  surety  only,  that  he  signed  aft^r  both 
George  W.  Grover  and  W.  O.  Grover  had  signed,  and  that 
he  placed  his  signature  on  the  note  above  the  other  sign^- 
turea  for  the  reason  that  there  was  not  room  on  the  note 
to  sign  below  the  signatures  of  the  Grovers.  This  testi- 
mony is  in  a  measure  corroborated  by  the  depoBition  of 
witness  Fogg.  On  tliie^  oUier  hand,  George  W.  Grover 
testified  positively  that 'defendant,  Moore,  signed  the  note 
first,  that  ho  himself  signecf  next,  and  that  W.  O.  Grover 
signed  last;  tliat  W.  O.  Grover  did  not  sign  until  he 
(George  W.  Grover)  txx>k  the  note  from  Boston,  -vi^iere 
he  and  Moore  had  signed  it,  to  Beverly,  several  miles  from 
Boston,  where  W.  O.  Grover  resided;  and  that  the  said 
W.  O.  Grover,  after  I  noticing  the  names  on  the  note, 
signed  it  without  comment.  TMs  testimony  comports  with 
the  face  of  the  note. 

It  is  insisted  by  the  respondent  that  this  court  will 
be  bound  by  the  findings  of  the  lower  court.  But,  while 
thejudgmeniti  of  the  trial  coujt,  who  had  opportunity  to  see 
the  witnesses  on  the  stand,  will  be  given  due  consideration, 
it  will  not  be  oontrolUng^  and  this  court  must,  ofl  neoessity, 
weigh  the  testimony.  Especially  is  this  true  where,  as 
in  this  case,  the  greater  part  of  I  the  testimony  is  by  depo- 
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adtion.  The  teetimoiiy  of  the  two  "witueeseB  who  were 
partiee  to  the  transactaon  being  oonflioting,  such,  testi- 
monv  will  have  to  be  considered  in  connection  with 
other  drcumstanoes  surrounding  the  oasei  Whiile  it  is 
probably  true  that  the  location  of  a  signature  on  a  note 
does  not  determine  whether  it  is  the  signature  of  a 
surety  or  maker^  it  is  doubtless  the  common  practice  for 
the  maker  of  a  mote  to  affix  his  signature  to  the  note  first, 
the  signature  of  the  surety  following;  and  this  is  a  cir- 
cumstance to  be  considered  in  determining  the  status  of 
the  signers.  Again,  so  far  as  this  note  indicates,  all  the 
parties  are  makers,  and  it  is  a  joint  and  several  note. 

It  lis  contended  by  the  appellant  that,  when  submitted 
to  the  test  of  a  magnifying  glaae^  it  is  plainly  observable 
that  the  signature  of  Moore  was  written  before  that  of  the 
next  signer,  George  W.  Grover,\it  appearing  that  a)  por- 
tion of  the  capital  "G",  the  first  letter  in  the  word  "Gro- 
ver",  overlaps  and  spreads  over  the  first  letter  of  "o"  in 
Moore's  signature;  and  witnesses,  who  showed  some  ex- 
perience in  reading  and  detecting  signatures  and  who  were 
entirely  disinterested,  testified  tshat  the  name  Grover  must 
necessarily  have  been  written  after  the  name  Moore 
was  written.  It  appears  to  \j»  also,  without  Imy  reason- 
able doubt,  that  such(  is  the  case.  It'^s  true^  nd  doubt, 
that  the  chemical  qualities  of  ink  differ — ^that  some  inks 
fade  and  are  absorbed  sooner  than  (others — so  that  we  do 
noti  regard  the  appearance  in  that  respect  as  absolute 
proof;  but  to  our  mdnds  it  is  a  strong  indication,  and 
a  circumstance  to  be  considered  in  tiie  cause.  As  we 
have  before  indicated,  the  location  oR  the  signature  is 
not  conclusive  of  the  legal  Responsibility  of  the  signer; 
but  the  determination  of  the  question  in  this  case  is 
important   as  affecting  the  credibility  of  the  witnesses. 
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there  being  direot  oanfliat  in  the  testimony  on  this  par- 
ticular point.  We  think  there  is  suflScient  consideration 
shown  by  the  wihole  record,  and  that  the  respondent  has 
failed  to  overcome  by  clear  and  convincing  testimony  the 
presumption  established  by  the  face  of  the  note  that  he 
is  ai  maker  for  a  consideration. 

The  judgment  will  therefore  be  reversed,  and  the  cause 
remanded,  jwithi  iuBtructions  to  the  lower  court  to  grant 
the  relief  prayed  for  in  the  complaint. 

FuLLEETON,  C.  J.,  and  Hadley,  Andeks  and  Mount, 
JJ.,  concur. 


[No.  4444.     Decided  March  17,  1903.] 

O.   Lund,  Appellant,   v.   St.   Paul,   Minneapolis    and 
Manitoba  Railway  Company,  Respondent, 

KUI8ANCE>— OBSTBUCTIOX    OF    8TBEET — DELAY     IX     BUILDING     BUDGE — 
ACTION   FOB  DAMAGES — ^INSTEUCTIONS. 

Where  a  railroad  company  under  authority  delegated  by  a 
city  closes  a  ^street  for  the  purpose  of  building  a  new  bridge 
across  a  stream,  such  obstruction  of  the  street  would  not  consti- 
tute a  nuisance  if  not  maintained  for  more  than  a  reasonable 
time,  and  hence,  in  an  action  by  a  property  owner  to  recover 
damages  to  his  business  and  property  on  account  of  such  obstruc- 
tion, it  was  not  error  to  charge  the  Jury  that  it  would  be  neces- 
sary for  hto  to  show  want  of  care  and  diligence  on  the  part 
of  defendant. 

SAME. 

In  such  an  action,  an  instruction  to  the  eftect  that  if  the 
obstruction  of  the  street  was  continued  by  reason  of  the  failure 
of  the  steel  company  from  which  material  had  been  ordered  to 
furnish  the  necessary  structural  steel,  and  not  because  of  lack 
of  diUgence  on  defendant's  part,  then  plaintiff  could  not  recover 
was  proper  where  the  evidence  showed  that  the  defendant  had 
forwarded  the  work  with  dispatch,  except  that  portion  requiring 


LUND  V.  ST.  PAUL,  M.  &  M.  RY.  CO.  287 


Mar.  1903.1  Syllabus. 


the  steel,  and  that  it  had  promptly  contracted  with  the  best 
equipped  company  in  the  country  to  furnish  the  required  steel, 
which  was  a  kind  not  kept  in  stock,  but  must  be  manufactured 
according  to  plans  submitted,  and  that  the  steel  company  had 
been  delayed  by  strikes  and  labor  troubles. 

8A.HE. 

A  charge  to  the  Jury  to  ignore  any  statement  of  counsel  as  to 
the  liability  of  the  steel  company  to  reimburse  defendant  for 
any  sum  it  might  be  required  to  pay  on  account  of  the  steel 
company's  delay  was  proper,  since  the  liability  of  the  steel  com- 
pany could  not  be  an  issue  in  the  action  against  defendant  for 
creating  a  nuisance. 

SAME. 

A  charge  to  the  jury  that  defendant  would  be  liable  under 
the  same  circujmAstances  as  would  make  the  city  liable,  was  not 
erroneous  by  reason  of  failing  to  state  under  what  circumstances 
the  city  would  be  liable,  where  the  court  had  already,  in  an- 
other instruction,  clearly  stated  the  conditions  which  would 
make  the  city  liable. 

samf: — evidi::tcb — ^loss  of  pbofits. 

The  refusal  to  admit  evidence  showing  plaintiff's  receipts  for 
a  period  of  three  months  after  the  completion  of  the  bridge,  for 
the  purpose  of  establishing  by  comparison  the  amount  of  his 
loss  during  the  obstruction  to  travel,  was  not  an  abuse  of  the 
court's  discretion  in  fixing  the  limit  to  be  placed  on  the  scope 
of  such  testimony. 

SA^CE ^WHAT   ADMISSIBLE    UNDEB   GENERAL   DENIAL. 

In  an  action  based  on  defendant's  negligence  in  falling  to 
complete  a  bridge  within  a  reasonable  time,  defendant  was  en- 
titled, under  the  general  denial,  to  introduce  testimony  as  to 
the  condition  of  the  coal  and  steel  markets,  for  the  purpose  of 
showing  that  the  delay  was  occasioned  by  circumstances  over 
which  it  had  no  control. 

Appeal  from  Superior  Courts  Spokane  County. — Hon. 
Leaxdeb  H.  Prathee,  'Judge.     Affirmed. 

Hamblen  £  Lundy  for  appellant. 

Will  H.  Thompson  and  M.  J.  Gordon,  for  respondent. 
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The  opinion  of  the  court  wafljdelivered  by 

TTadleYj  J. — The  rsBpondent  railway  company  applied 
to  the  city  council  of  the  city  of  Spokane  for  leave  to  con- 
struct its  line  of  railroad  along  and  aorofis  certain  streets 
and  alleys  of  said  cily.  An  ordinance  granting  said  privi- 
lege was  passed  and  approved.  Washington  street,  in 
said  city,  extends  upon  both  sides  of  the  Spokane  river; 
the  portions  of  the  street  separated  by  the  river  having  been 
connected  by  a  wooden  bridge  at  the  time  of !  the  passage 
of  the  ordinance  above  mentioned.  By  the  terms  of  said 
ordinance  a  steel  bridge  was  required  to  be  constructed, 
and  the  plans  called  for  certain  changes  in  the  grade  of 
the  street.  The  respondent  entered  upon  the  work  of 
changing  said  grade  and  constructing  said  bridge  as  re- 
quired by  the  ordinance.  In  the  prosecution  of  the  work, 
it  became  necessary  to  dose  up  the  street  at  ihe  place 
where  it  crosses  the  river,  and  the  traveling  public  were 
thereby  prevented  from  crossing  there.  The  street  was 
a  much-traveled  one^  and  the  work  of  construction  upon 
the  bridge  occupied  more  thaa  a  year,  during  which  time 
no  travel  was  permitted  to  cross  the  river  at  that  place. 
Appellant  was  the  owner  of  real  estate  upon  said  street 
situate  a  short  distance  from  the  end  of  the  bridge.  The 
premises  were,  however,  accessible  from  another  direc- 
tion. For  a  time  before  the  street  was  closed  at  the  bridge 
caressing  appellant  had  (been  conducting  a  hotel,  with  bar- 
room attached,  upon  said  premises.  He  claims  that  the 
interference  with  travel  across  the  river  upon  that  street 
greatly  affected  his  business,  and  reduced  the  profits  there- 
of, to  his  serious  damage.  He  brought  this  suit  to  re- 
cover from  respondent  for  such  alleged  damages.  He 
alleges  that  by  the  exercise  of  reasonable  and  proper  dili- 
gence in  the  making  of  said  improvements  the  respondent 
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imght  have  oonstructed  said  bridge,  and  opened  it  for 
public  use  and!  travel,  within  three  months  from  ,the  time 
of  commencing  the  work,  and  that  said  period  of  three 
months  was  a  reasonable  time  within  which  to  complete 
the  same.  He  further  alleged  that,  if  said  bridge  had 
beem  constructed  within  a  reasonable  time,  the  profits  of 
his  business  would  have  been  at  least  $20  per  day  greater ; 
thati  in  consequence  of  the  unreasonable  delay,  travel  was 
diverted  from  his  premises;  and  that  he  has  been  dam- 
aged in  the  sum  of  $5,000.  The  material  allegations  of 
the  complaint  are  denied  by  the  answer.  A  trial  was 
had  before  a  jury,  which  resulted  in  a  verdict  for  respond- 
ent.  Appellant  moved  for  a  new  trial,  which  was  denied. 
Judgment  was  entered  upon  the  verdict' that  appellant  take 
nothing  by  his  suit,  and  from  said  judgment  he  has  ap- 
pealed. 

Error  is  assigned  uponi  certain  instructions  in  relation 
to  the  question  of  reasonable  time  for  the  construction  of 
the  bridge.     The  criticism  ui^ed  is  that  the  case  was 
submitted  to  the  jury  upon  the  theory  that,  (in  order  for 
appellant  to  recover,  it  was  necessary  to  show  want  of 
care  and  diligence  on  the  part  of  respondent     It  )is  in- 
sisted that  such/  aj  theory  is  a  wrong  conception  of  the 
case^  and  that  the  real  question  is}whether  the  facts  con- 
cerning the  street  obstruction  constituted  a  nuisance,  and, 
if  so,  that  respondent  cannot  be  relieved  from  liability, 
though  the  work  of  loonstruction  may  have  been  done  in 
the  most  approved  manner.     It  is  further  urged  that  the 
meire  fact  thal^  injurious  results  were  occasioned  by  the 
work  is  sufficient,  if  a  nuisance  existed,  and  that  care  on 
the  part  of  respondent  is  not  an  element  in  the  case.     It 
appears  to  us  that  the  theory  of  coimsel  and  that  of  the 
court  both  lead  to  the  same  result.    The  dty  had  the  un- 
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doubted  right  to  close  the  fetreet  for  the  purpose  of  build- 
ing the  bridge,  and  the  obstruction  occasioned  thereby 
could  not  within  a  reasonable  time  have  been  classified 
as  a  nuisance.  The  city  delegated  the  respondent  com- 
pany to  make  the  improvement,  and  thereby  vested  it  with 
authority  to  exercise  the  privileges  belonging  to  the  city 
in  the  premises.  Therefore,  as  long  as  respondent  exer- 
cised reasonable  diligence,  the  obstruction  could  not  con- 
stitute a  nuisance.  But,  if  want  of  care  and  diligence  ex- 
isted, then  the  obstruction  was  no  'longer  a  necessity,  and 
became  a  nuisance.  It  follows  that  the  instructions  criti- 
cised correctly  stated  the  law  of  the  case. 

It  is  assigned  that  the  court  erroneously  instructed  the 
jury  to  the  eJBfect  that  if  the  obstruction  of  the  street  was 
continued  by  reason  of  the  failure  of  the  steel  company 
to  furnish  the  necessary  steel,  and  not  because  of  any 
lack  of  diligence  on  respondent's  part,  then  appellant  could 
not  recover.  The  evidence  showed  that  respondent  had 
promptly  contracted  with  the  American  Bridge  Company 
to  furnish  the  structural  steel  required  by  the  plans  ap- 
proved by  the  city  for  use  in  this  bridge.  That  company 
was  shown  to  be  probably  the  best-equipped  one  in  the 
entire  country.  The  testimony  was  not  contradicted  that 
such  material  as  was  required  for  this  bridge  is  not  kept 
in  stock  by  any  company,  but  must  be  manufactured  un- 
der special  order,  according  to  plans  submitted.  There 
was  no  showing  in  the  evidence  that  the  manufactured 
material  could  have  been  procured  at  an  earlier  date  from 
any  other  source.  There  was  also  evidence  to  the  effect 
that  the  delay  of  the  manufacturing  company  was  due  to 
strikes  and  labor  troubles,  and  that  element  was  also 
made  a  feature  of  the  instructions  of  the  court  in  the  con- 
nection now  under  consideration.     The  respondent   Jiad 
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been  delegated  by  the  city  to  do  this  work,  and  no  time 
was  specified  within  which  it  should  be  done.     It  was 
therefore  under  obligation  to  finish  the  structure  within 
a  reasonable  tima    It  applied  to  probably  the  best  recog- 
nized source  for  obtaining  the  manufactured  material — 
a  material  which  respondent  itself  was  not  prepared  to 
manufacture,  and  which  must  have  been  known  to  the 
city  at  the  time  it  delegated  respondent  to  do  the  work. 
There  was  testimony  that  the  work  was  forwarded  with 
dispatch,  with  the  exception  of  that  portion  thereof  which 
required  the  steel,  and  that  the  delay  was  really  due  to  the 
failure  of  that  material  to  arrive.     Appellant  urges  that 
respondent  cannot  be  excused  for  any  delay  beyond  the 
reasonable  time  required  for  the  actual  constructive  work, 
and  that  the  only  excuse  that  can  be  offered  for  failure  to 
perform  a  public  duty  must  be  the  act  of  God  or  the 
public  enemy.    Such  a  harsh  rule,  applied  to  a  case  of  this 
kind,  cannot  be  the  law.  Appellant  invokes  the  rule  adopted 
in  Herrman  i\  Great  Northern  By.  Co,,  27  Wash.  472 
(68  Pac.  82,  57  L.  E.  A.  390),  which  is  to  the  effect  that 
one  cannot  evade  liability  because  of  the  neglect  of  an- 
other to  whom  certain  duties  have  been  del^ated  by  him, 
for  the  reason  that  the  primary  liability  rests  with  the  one 
who  has  delegated  the  neglectful  party.     There,  however, 
the  duty  neglected  by  the  delegated  party  was  such  as, 
in  its  nature,  could  have  been  easily  discharged  by  the 
one  primarily  liable,  and  the  rule  stated  is  reasonable  and 
right  in  such  cases.     But  here  the  respondent  could  not 
manufacture  the  steel,  and  was  compelled  to  depend  upon 
another,  who  was  prepared  for  such  skillful  work.     It  is 
manifest,  in  the  nature  of  things,  that  great  expense  and 
skillful  preparation  are  required  for  such  manufacture. 
The  evidence  shows  that  but  few  are  thus  engaged,  and 
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it  follows  that  those  who  wish  the  manufactured  product 
may,  without  any  neglect  of  their  own,  be  delayed.  Under 
such  unujsual  and  really  compulsory  conditions,  liability 
should  not  be  lodged  against  one  who  has  himself  been 
diligent.  Such  is  the  the  effect  of  the  instructions  criti- 
cized under  this  assignment  of  error.  Kespondent's  obli- 
gation, as  we  have  said,  was  to  complete  the  work  within 
a  reasonable  time,  and  what  is  a  reasonable  time  must 
depend  upon  the  circumstances  of  eadi  particular  case. 
In  this  case,  under  the  evidence,  the  delay  oocasioned  by 
the  manufacturing  company  was  an  important  circum- 
stance. 

"If  it  is  proper  to  attempt  any  definition  of  the  words 
reasonable  time,  that  given  by  Chief  Baron  Pollock  may 
be  suggested,  namely,  that  *a  reasonable  time  means,  as 
soon  as  circumstances  will  permit.'  "  2  Thompson,  Trials, 
§1531. 

Tlie  respondent  stood  in  the  place  of  the  city,  and  we 
should  inquire  imder  what  circumstances  the  city  would 
have  been  liable. 

"It  may  be  stated  as  a  general  rule  that  if  the  legis- 
lature, acting  ^nthin  its  constitutional  limitations,  directs 
or  authorizes  the  doing  of  a  particular  thing,  the  doing 
of  it  in  the  authorized  way  and  without  negligence  cannot 
be  wrongful;  if  damage  results  as  a  consequence  of  its 
being  done,  it  is  damnum  absque  injuria,  and  no  action 
will  lie  for  it."  8  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p. 
697. 

The  city,  as  a  subdivision  of  the  state,  was  empowered 
by  the  legislature  to  maintain  streets  and  to  erect  bridges 
where  required  for  necessary  street  purposes.  That  power 
in  this  instance  was  delegated  to  respondent,  and  the  rule 
above  stated  as  applicable  to  the  city  itself  must  apply 
to  respondent     It  is  a  recognized  rule  that  tlie  right  of 
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transit  in  the  use  of  a  highway  is  subject  to  such  inci- 
dental, temporary  obstructions  as  necessity  may  require; 
and  '^these  are  not  evasions  of,  but  simply  incidents  to, 
or  rather  qualifications  of,  the  right  of  transit;  and  the 
limitation  upon  them  is,  that  they  must  not  be  unnecessa- 
rily and  vnreasondbly  interposed  or  prolonged."  ClarJc 
V.  Fry,  8  Ohio  St  358,  374  (72  Am.  Dee.  590). 

See,  also.  Shepherd  v.  Baltimore  &  0.  R.  R.  Co.,  130  U. 
S-  426  (9  Sup.  Ct  598)  ;  Coyne  v.  Mississippi,  etc..  Boom 
Co.,  72  Minn.  533  (75  X.  W.  748,  71  Am.  St.  Rep.  508, 
41  L.  R.  A.  494)  ;  Taylor  v.  Baltimore  &  0.  R.  R.  Co.,  33 
W.  Va.  39  (10  S.  R  29)  ;  StewaH  v.  Havens,  17  Neb.  211 
(22  N.  W.  419)  ;  2  Thompson,  Commentariee  on  Negli- 
gence, §1368. 

Under  the  above  authorities,  the  city  itself  would  not 
have  been  liable  if  the  work  had  been  necessarily  delayed 
without  any  n^lect  of  its  own,  and  if  the  delay  had  been 
solely  due  to  the  failure  of  the  manufacturer  to  furnish 
material  of  such  unusual  character  as  the  product  of  a 
limited  field  of  manufacture.  The  same  was  true  of  re- 
spondent^ and  we  think  the  instructions  were  not  erro- 
neous. 

It  is  urged  that  the  court  erred  in  instructing  the  jury 
not  to  consider  any  statement  of  counsel  relative  to  the 
liability  of  the  American  Bridge  Company  to  reimburse 
respondent  for  any  sum  it  may  be  required  to  pay  on 
account  of  the  delay  occasioned  by  the  bridge  company. 
We  think  the  instruction  was  correct.  The  bridge  com- 
pany was  not  a  party  to  the  case  and  the  question  of  its 
liability  to  respondent  was  not  an  issue  for  the  jury  to 
consider.  Moreover,  the  remarks  of  counsel  upon  this 
subject  are  not  shown  in  the  record,  and  \vb  cannot  say 
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that  they  may  not  have  been  such  as  warranted  the  in- 
struction. 

It  is  further  assigned  that  error  was  committed  in  in- 
structing the  jury  that  the  respondent  would  be  liable  un- 
der the  same  circumstanoes  as  would  make  the  city  liable, 
^orthe  reason,  as  alleged,  that  the  court  failed  to  state 
under  what  circumstances  the  city  would  be  liabla  This 
assignment  is  not  well  taken,  for  the  reason  that  in  a 
previous  instruction  the  court  had  clearly  stated  the  con- 
ditions which  would  make  the  city  liable.  Under  the  well- 
known  rulei  that  all  the  instructions  must  be  considered 
together,  the  particular  instruction  criticized  was  not  ear- 
roneous. 

Error  is  predicated  upon  the  court's  refusal  to  permit 
appellant  to  show  the  amount  of  receipts  from  his  business 
for  a  period  of  more  than  three  months  after  the  com- 
pletion of  the  bridge  and  the  opening  of  the  street.  The 
purpose  of  this  testimony  was  to  endeavor  to  establish  the 
amount  of  loss  to  appellant's  business  by  comparison  be- 
tween the  monthly  receipts  after  the  opening  of  the  bridge 
and  those  during  the  time  it  was  closed.  It  was  not  un- 
reasonable that  some  limit  should  be  placed  upon  the 
scope  of  that  class  of  testimony.  What  that  limitation 
should  be,  was  largely  a  matter  for  the  discretion  of  the 
trial  court.  Other  influences  than  those  arising  direcUy 
from  the  opening  of  the  street  may  have  operated  to  af- 
fect the  amount  of  receipts  as  time  progressed.  We  think 
there  was  no  manifest  abuse  of  discretion. 

Error  is  urged  that  the  court  permitted  respondent  to 
introduce  testimony  as  to  the  condition  of  the  steel  and 
the  coal  markets,  for  the  alleged  reason  that  it  was  in- 
competent, under  the  answer,  which  was  a  general  denial. 
That  testimony  tended  to  show  that  the  delay  was  occa- 
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sioned  by  circumstances  over  which  respondent  had  no 
oontrol,  and  therefore  negatived  the  theory  of  n^ligenoe 
and  want  of  care  on  its  part  This  may  be  done  omder 
the  general  denial^  in  an  action  based  on  negligence,  which, 
as  we  have  already  said,  this  action  was.  14  Enc.  PI.  & 
Pr.,  344. 

The  last  error  assigned  is  upon  the  denial  of  the  mo- 
tion for  new  trial  We  find  no  error  in  the  conduct  of 
the  trial,  and,  the  jnry  having  passed  upon  the  evidence, 
the  verdict  will  not  be  disturbed. 

The  judgment  is  affirmed. 

MoxjNT^  DuNBAB  and  Andebs^  JJ.,  concur. 
FuLLEETON,  C.  J.,  uot  sitting  in  this  case. 


[No.  4551.    Decided  Marcli  17,  1903.] 

ACaby  E.  Harptct.^  Appellant,  v.  Elmeb  J.  Habpel^  Re- 
spondent. 

APPEAL  —  STATEMENT  OF  FACTS  —  DELAY  IN  FILING  —  EXCUSE. 

An  order  of  the  court  granting  an  extension  of  time  for  the 
filing  of  a  statenvent  of  facts,  made  without  notice  to  the  advdrse 
party  and  in  the  absence  of  a  stipulation  for  such  extension,  waa 
improper,  when  the  only  excuse  for  the  delay  and  the  want  of 
notice  was  the  inability  of  the  appellant  to  sooner  raise  funds 
for  the  prosecution  of  the  appeal. 

Appeal  from  Superior  Courts  Thurston  County. — Hon. 
Oliver  V.  Linx,  Judge.    Appeal  dismissed. 

Frank  (7.  Owings,  for  appellant. 
Troy  &  Falknor,  for  respondent. 

Per  Curiam — This  appeal  is  from  an  orden  of  the 
louver  court  refusing  to  modify  a  decree  of  divorce  so 
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as  to  change  the  custody  of  a  son,  nowi  fifteen  years  of 
age,  from  the  father  to  the  mother,  upon  the  ground  that 
the  mother,  by  reason  of  wealth  and  reeidenoe  in  the  city, 
is  more  competent  to  have  the  custody  of  the  son  than 
the  father,  who  resides  in  the  country,  and  that  the  change 
of  custody  will  be  beneficial  to  the  son.  A  motion  is  made 
to  strike  the  statemiant  of  facts  and  dismiss  the  appeal 
The  order  appealed  from  was  Altered  on  April  10,  1902. 
The  last  day  upon  which  the  statement  could  be  filed  with- 
out an  extension  of  time  was  May  9,  1902.  It  was  not 
filed  or  served  until  June  30, 1902.  On  this  date  an  order 
was  made  extending  the  time  sixty  days,  but  this  order 
was  made  without  stipulation  and  without  notice  to  re- 
spondent or  his  attorneys.  At  the  time  the  application 
was  made  appellant's  attorney  filed  an  affidavit,  in  which 
it  was  stated,  in  substance,  that  appellant  had  been  dis- 
appointed in  raising  money  with  which  to  prosecute  the 
appeal,  and  that  when  she  obtained  the  money  there  was 
not  sufficient  time  within  which  to  notify  respondent's 
attorney  of  an  application  for  an  extension.  We  think 
this  showing  was  entirely  insufficient  No  money  was  re- 
quired to  obtain  an  extension  of  time  within  which  to  file 
the  statement  No  showing  was  made  to  excuse  the  neg- 
lect to  serve  and  file  the  motion  for  an  extension  within 
time,  except  that  appellant  was  uncertain  whether  the 
appeal  could  be  prosecuted  on  account  of  fimds.  This 
showing  does  not  excuse  the  delay  in  serving  the  applica- 
tion for  extension  of  time  for  filing  the  application.  The 
case  falls  squarely  within  the  rule  of  Wollin  t\  Smith,  27 
Wash.  349  (67  Pac.  561)  and  McQuesten  v.  Morrill,  12 
Wash.  335  (41  Pac.  56),  and  must  be  dismissed. 
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[No.  4342.     Decided  March  18.  1903.] 

Emma  N.  Lamona,  Appellant,  v.  M.  M.  Cowley  Admin-        Jg  ^ 

istrator,  et  aL,  Respondents. 

APPEAL — STATEMENT    OF    FACTS — TIME    OF    FILINO. 

Where  appeal  is  taken  from  a  final  judgment  and  also  from 
an  order  denying  a  motion  to  vacate  the  same  Judgment,  that 
portion  of  the  statement  of  facts  relating  to  the  original  judg- 
ment will  be  stricken  from  the  record  on  appeal,  when  it  was 
not  filed  within  thirty  days  after  the  entry  of  such  judgment, 
even  if  it  was  within  thirty  days  from  the  entry  of  the  order 
denying  the  motion  to  vacate. 

WILL    CONTEST— CONSTRUCTION    OF    OOMPBOMISE    AGREEMENT. 

Where  a  compromise  of  a  will  contest  was  entered  into, 
whereby  it  was  agreed  that  a  certain  daughter  should  have  all 
the  real  estate  standing  in  the  name  of  deceased  at  the  time 
of  his  death,  "which  said  real  estate  is  more  particularly  de- 
scribed in  a  quit-claim  deed  executed  in  confonxxity  with  this 
stipulation  and  agreement,"  such  daughter  is  entitled  to  after 
discovered  real  estate  in  other  counties,  the  record  title  to 
which  was  in  the  deceased  at  the  time  of  his  death,  but  which 
had  not  been  described  in  the  quit  claim  to  her  because  unknown 
to  both  parties. 

JUDGMENT— VACATION— -OBOUNDS—FINMNOS     SIGNED   IN     ABSENCE     OF 
ONE  PABTY. 

A  motion  to  vacate  a  ftnal  judgment  on  the  ground  that  the 
findings  and  Conclusions  were  signed  by  the  court  in  the  absence 
of  appellant's  counsel  was  properly  denied,  where  the  findings 
and  conclusions  were  served  on  appellant's  attorneys  before 
being  presented  to  the  court,  and  appellant  was  permitted  to 
make  exceptions  to  them,  and  was  herself  given  an  opportunity 
to  submit  findings  and  conclusions,  which  were  denied. 

Appeal  from  Superior  Court,  Spokane  County.-—  Hon. 
Geoboe  W.  Belt,  Judge.    Affirmed. 

Happy  &  Ilindman,  for  appellant. 

Merriit  &  Merntf  and  Eugene  Miller,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — ^John  Lamona  died  testate  in  Spokane 
ooimty,  on  January  16,  1901,  leaving  a  widow,  Emma 
N.  Lamona,  the  appellant ;  also  a  6on  and  daughter  by  his 
first  wife,  and  an  adopted  daughter.  A  contest  was  filed 
against  the  will  and  a  compromise  was  agreed  upon  be- 
tween the  attorneys  for  the  heirs  and  devisees  of  the  es- 
tate. Subsequently  this  agreement  was  ratified  by  a  con- 
tract which  was  substantially  a  copy  of  the  agreement 
between  the  attorneys,  signed  by  all  the  heirs  and  devi- 
sees of  the  estate.  By  this  contract  the  property  was  to 
be  divided  among  the  heirs  and  devisees,  and  an  adminis- 
trator appointed  to  settle  the  estate,  pay  the  debts  and  costs 
of  administration,  and  distribute  the  property  of  the  es- 
tate according  to  the  terms  of  the  agreement.  This  appeal 
is  from  the  order  of  final  distribution  of  the  estate,  and 
also  from  an  order  denying  a  motion  to  vacate  the  order 
of  final  distribution. 

The  order  of  final  distribution  was  entered  on  April 
23,   1902.     Eight  days  thereafter  the  appellant  filed  a 
motion  to  vacate  and  set  aside  that  order.     On  June  2, 
1902,   this  motion   was   denied,    and   on   June   5th  the 
appellant  gave  notice  of  appeal  from  the  order  of  final 
distribution,  and  also  from  the  order  denying  the  motion 
to  vacate.     Thereafter  a  bond  on  appeal  was  filed,  per- 
fecting the  appeal.     On  June  19,  1902,  a  proposed  state- 
ment of  facts  was  filed  in  the  cause.     This  proposed  state- 
ment of  facts  contains  the  evidence  taken  on  the  hearing 
for  final  settlement  of  the  estate,  and  also  the  affidavits 
filed  at  the  hearing  of  the  motion  to  vacate.     The  pro- 
posed statement,  so  far  as  it  relates  to  the  judgment  of 
final  distribution,  was  not  filed  until  after  the  expiration 
of  thirty  days  from  the  entry  of  the  judgment,  and  no 
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extension  of  time  within  which  to  file  the  proposed  state- 
ment was  asked,  or  granted  by  the  court.  A  motion  is 
made  here  to  strike  the  statement  because  it  was  not  filed 
within  tuna  Under  the  rule  announced  in  Sivrgiss  v. 
DaH,  23  Wash.  244  (62  Pac.  858),  and  State  ex  rel 
Dutch  Miller  Mining  &  Smelting  Co.  v.  Superior  Court, 
30  Wash.  43  (70  Pac.  102),  this  motion  must  be  sus- 
tained, and  that  part  of  the  statement  relating  to  the  trial 
upon  the  hearing  for  final  distribution  must  be  stricken. 

This  leaves  in  the  statement  of  facts  only  the  affidavits 
used  on  the  motion  to  vacate.  Two  questions  are  left  in 
the  record  for  our  determination:  (1)  Xhe  construction 
of  the  contract  under  which  the  estate  was  distributed; 
and  (2)  whether  the  motion  to  vacate  was  properly  de- 
nied. The  contract  under  which  the  estate  was  distributed 
provides  as  follows: 

"It  is  further  stipulated  and  agreed  that  said  heirs 
shall  make,  execute  and  deliver  quitclaim  deed  or  deeds 
conveying  the  real  estate,  and  quitclaiming  all  their  right, 
title  and  interest  as  heirs,  devisees  or  otherwise  in  and  to  all 
real  estate  conveyed  to  said  widow  subsequent  to  her  mar- 
riage with  said  John  H.  Lamona,  deceased,  and  title  to 
which  said  real  estate  now  appears  of  record  to  be  in 
said  widow,  which  said  real  estate  is  more  particularly 
described  in  the  quitclaim  deed  executed  in  conformity 
with  this  stipulation  and  agreement,  which  said  deed 
is  executed  contemporaneously  herewith  by  said  heirs  and 
said  widow.  It  iV  further  Stipulated  a^d  agr^d  that 
said  widow  and  Perry  W.  Lamona  and  Belle  L.  Lamona, 
his  wife,  Winifred  Fruit  and  Price  Fruit,  her  husband, 
shall  make,  execute  and  deliver  to  Alma  E.  Lamona,  a 
quitclaim  deed  or  deeds  conveying  the  real  estate,  and 
quitclaiming  all  right,  title  and  interest  as  widow,  heirs, 
devisees  or  otherwise  in  and  to  all  real  estate  conveyed 
to  said  John  H.  Lamona,  deceased,  during  his  life  time, 
title  to  which  appears  of  record  at  the  time  of  his  death 
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to  be  in  said  Jc^n  H.  Lamona,  which  said  real  estate  is 
more  particularly  described  in  a  quitclaim  deed  executed 
in  conformity  with  this  stipulation  and  agreement,  which 
said  deed  is  executed  contemporaneously  herewith  by  said 
widow,  said  Perry  W.  Lamona,  Belle  L.  Lamona,  his 
wife,  Winifred  Fruit  and  Price  Fruit,  her  husband,  to 
said  Alma  Lamona." 

Subsequent  to  the  making  of  this  agreement  and  the 
execution  of  the  deeds  mentioned  therein  and  to  the  ap- 
pointment of  an  administrator  of  the  estate^  the  title  to 
oertain  real  estate  in  Adamd  coimty  and  other  places  was 
discovered  to  be  in  the  deceased  at  the  time  of  his  death ; 
but  deceased  prior  to  his  death  had  entered  into  contracts 
with  persons  who  had  agreed  to  purchase  such  real  estate, 
and  payments  had  been  made  on  these  agreements.  Upon 
final  settlement  the  question  arose  whether  this  property 
was  the  property  of  Alma  E.  Lamona,  under  the  contract, 
or  whether  it  was  personal  estate  and  should  be  divided 
equally  between  Alma  E.  Lamona  and  the  widow.  The 
lower  court  held  that  this  property  was  real  estate  stand- 
ing in  the  name  of  John  H.  Lamona,  deceased,  at  the 
time  of  his  death,  and  therefore  was  the  property  of 
Alma  E.  Lamona,  and  was  distributed  accordingly.  The 
contract  clearly  provides  that  the  widow  shall  have  "all 
real  estate  conveyed  to  said  widow  subseqttent  to  her  mai^ 
riage  with  said  John  H.  Lamona,  deceased,  and  title  to, 
which  said  real  estate  now  appears  of  record  in  said 
widow/'  and  that  Alma  E.  Lamona  shall  have  all  the  real 
estate  standing  in  the  name  of  deceased  at  the  time  of  his 
death.  But  appellant  argues  that,  because  of  the  provis- 
ion "which  said  real  estate  is  more  particularly  described 
in  a  quitclaim  deed  executed  in  conformity  with  this 
stipulation  and  agreement,"  and  because  the  real  estate  in 
question  was  not  described  therein,  it  was  not  intended  to 
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be  included.  There  is  much  force  in  this  argument.  But 
when  the  stipulation  of  the  attorneys  as  a  basis  of  the 
contract  is  considered  in  connection  with  other  clauses 
of  the  contract,  it  seems  clear  that  it  was  not  intended 
that  the  property  described  in  the  deeds  executed  at  the 
time  of  the  contract  should  be  exclusive  of  other  real 
estate  which  might  thereafter  be  discovered.  The  stipula- 
tion of  the  attorneys  upon  which  the  contract  was  based 
provides : 

''It  is  further  agreed  that  said  Emma  N.  Lamona  [the 
widow  and  appellant  here],  Perry  W.  Lamona  and  wife, 
Price  Fruit  and  wife,  shall  make,  execute  and  deliver  to 
Alma  E.  Lamona  quit-claim  deeds  releasing  and  conveying 
to  her  all  their  right,  title  and  interest  as  heirs,  devisees  or 
otherwise,  in  and  to  all  real  estate  conveyed  to  the  said 
John  H.  Lamona,  subsequent  to  his  marriage  to  the  said 
Emma  N.  Lamona  or  prior  thereto,  title  to  which  real  es- 
tate appeared  of  record  at  the  time  of  his  death  to  be  in  said 
John  H.  Lamona." 

The  contract  under  consideration  also  provides : 

''It  is  further  stipulated  and  agreed  that  the  parties 
hereto  shall  execute  and  deliver  any  instrument  in  writ- 
ing which  may  now  be,  or  whidi  shall  become,  necessaiy 
ta  carry  into  effect  the  provisions  in  this  stipulation  and 
agreement^  and  that  said  parties  hereto  shall  consent  to  the 
making  of  any  order,  judgment  or  decree  of  said  above 
named  court,  which  may  be  necessary  or  requisite  to 
carry  into  effect  and  complete  each  and  all,  several  and 
sin^lar,  the  provisions  contained  herein." 

The  evident  purpose  of  this  paragraph,  taken  in  con- 
nection with  the  stipulation  of  the  attorneys  upon  which 
the  contract  was  based,  and  in  connection  with  the  clauses 
from  the  contract  above  quoted,  was  to  provide  for  prop- 
erty which  was  unknown  or  had  been  overlooked,  or  which 
mi^t  be  discovered  subsequent  to  the  making  of  the 
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oontract  We  think  the  lower  court  properly  construed 
the  contract,  and  made  proper  distribution  of  the  prop- 
erty under  the  terms  thereof. 

The  motion  to  vacate  the  final  judgment  was  made  upon 
two  grounds:  (1)  That  the  findings  of  fact  and  conclu- 
sions of  law  were  signed  by  the  court  in  the  absence  of 
appellant's-  counsel,  without  an  opportunity  to  be  present 
or  to  save  exceptions  to  such  findings;  (2)  that  the  at- 
torney's fee  allowed  by  the  court  was  excessive.  The 
record  shows  that  the  findings  of  fact  and  conclusions  of 
law  were  served  on  appellant's  attotneys  before  they  were 
presented  to  the  court  to  be  signed,  and  also  that  appellant 
was  subsequently  permitted  to  submit  findings  and  conclu- 
sions, which  were  denied,  and  was  also  allowed  to  make 
exceptions  to  the  findings  and  conclusions  theretofore 
signed  by  the  court,  and  also  to  those  refused  by  the 
court.  If  the  judgment  had  been  vacated  for  these  pur- 
poses, appellant  could  not  have  had  more  in  this  respect 
than  was  given  by  the  court  There  is  nothing  in  the 
record  to  show  that  the  attorney's  fee  allowed  by  the 
court  was  excessive. 

For  these  reasons,  the  judgment  and  order  appealed 
from  are  affirmed. 

FuLLEETON,  C.  J.,  and  Anders  and  Dunbar,  JJ.,  con- 
cur. 


[No.  4268.     Decided  March  19,  1903.] 

Paul  Schultz,  Respondent,  v.  W.  H.  Harris,  Appellant. 

TAXATION — ^FOBECLOSUBE      OF      DELINQUENCY      CEBTIFECAT&— APPEAL — 
DEPOSIT  OF  TAXES    NECESSABT. 

Under  Laws  1897,p.  186,  §  104,  which  provides  that  no  appeal 
shall  be  allowed  from  the  judgment  upon  foreclosure  of  certlfl- 
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cates  for  delinquent  taxes,  unless  the  party  praying  the  appeal 
shall,  before  taking  such  appeal,  deposit  with  the  county  treas- 
urer an  amount  equal  to  the  judgment  and  costs,  an  appeal  by 
a  delinquent  taxpayer  will  be  dismissed,  where  such  deposit  has 
not  been  made  (Meagher  v.  Hand,  28  Wash.  332,  distinguished). 

Appeal  from  Supeador  Court,  Pierce  County. — Hon. 
Thad  HtrsTON^,  Judge.     Appeal  dismissed. 

W.  H.  Harris,  for  appellant. 
Fremont  Campbell,  for  respondent.  . 

Per  Cubiam. —  This  action  was  brought  under  the  stat- 
ute  to  foreclose  certain  certificates  of  delinquent  taxes, 
which  certificatee  were  issued  by  the  treasurer  of  Pierce 
county  to  the  respondent.     The  appellant  interposed  a  de- 
murrer to  the  complaint,  which  demurrer  was  overruled. 
He  thereupon  filed  an  answer  alleging  that  the  assessment 
upon  which  the  taxes  were  levied  was  exorbitant,   and, 
for  various  reasons  therein  alleged,  was  irregular,  fraudu- 
lent,  and  void ;  that  the  respondent  had  no  right  to  fore- 
close the  certificate  of  delinquency,  because  he  was  not  the 
legal  owner  thereof,  and  that  the  taxes  for  the  years  1884, 
1887,  1893,  1894,  and  1895,  were  barred  by  the  statute 
of  limitations.     He  also  pleaded  a  tender  of  the  amount 
which  he  admitted  to  be  due  since  1894.     The  respond- 
ent demurred  to  the  answer  upon  several  grounds,  and  the 
lower  court  sustained  his  demurrer.     The  appellant  re- 
fused to  plead  further,  and  a  judgment  was  entered  fore- 
closing the  certificates  of  delinquency,  and  ordering  a  sale 
of  the  property  upon  which  the  taxes  were  levied. 

Keepondent  moves  to  dismiss  the  appeal  upon  several 
grounds,  one  of  which  is  that  the  appellant  has  not  de- 
posited with  the  county  treasurer  an  amount  of  money 
equal  to  the  amount  of  the  judgment  and  costs.    The  mo- 
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tion  upon  this  ground  must  be  sustained.  It  affirmatively 
appears  by  the  record  that  no  deposit  has  been  made  with 
the  oounty  treasurer.  The  statute  provides,  at  §104,  Laws 
1897,  p.  186,  as  follows: 

"Appeals  from  the  judgment  of  the  court  may  be  taken 
to  the  supreme  court  at  any  time  within  six  months  after 
the  rendition  of  said  judgment,  on  the  party  praying  an 
appeal  executing  a  bond  to  the  state  of  Washington,  with 
two  or  more  sureties  to  be  approved  by  the  court,  in  some 
reasonable  amount  to  be  fixed  by  the  court,  conditioned 
that  the  appellant  will  prosecute  his  said  appeal  with 
effect,  and  will  pay  the  amount  of  any  taxes,  assessments^ 
penalties,  interest  and  costs  which  may  finally  be  adjudged 
against  the  real  estate  involved  in  the  appeal  by  any  court 
having  jurisdiction  of  the  cause.  But  no  appeal  ^all  be 
allowed  from  any  judgment  for  the  sale  of  lands  or  lots 
for  taxes,  nor  shall  any  writ  of  error  to  reverse  such  judg- 
ment operate  as  a  supersedeas,  unless  the  party  praying 
such  appeal,  or  desiring  such  a  writ  of  error,  shall,  before 
taking  such  appeal,  or  suing  out  sudi  a  writ  of  error, 
deposit  with  the  oounty  treasurer  an  amount  of  money 
equal  to  the  amount  of  the  judgment  and  costs.  ..." 

The  statute  is  mandatory.  It  provides  that  no  appeal 
shall  be  allowed  unless  the  party  praying  the  appeal  shall, 
before  taking  such  appeal,  deposit  with  the  county  treas- 
urer an  amount  equal  to  the  judgment  and  costs.  In 
Meagher  v.  Hatid,  28  Wash.  332  (68  Pac.  892),  we  held 
that  this  statute  did  not  apply  where  the  appeal  was  tak^i 
by  the  certificate  holder.  But  the  case  at  bar  is  the  re- 
verse of  that,  and  the  statute  must  be  held  to  apply  here. 

The  appeal  is  therefore  dismissed. 
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[No.  4327.     Decided  March  19.  1908.] 

The  State  of  Washington,  Appellant,  v.  Jacob  Sohaf- 

FES  et  uLXj  Respondents. 

JTJIBAVCK — ^ICISDBMSAIVOB — JXTBISDICTION  OF  JUSTIOE  OF  PEACE. 

Under  the  Jurisdiction  given  justices  of  the  peace  to  punish 
misdemeanors,  they  have  power  to  punish  criminally  persons 
guilty  of  the  creation  and  iiiaintenance  of  a  nuisance,  when  made 
a  misdemeanor,  although  Justices  have  no  Jurisdiction  of  civil 
proceedings  for  the  abatement  of  nuisances,  because  such  action 
Is  especially  enumerated  by  the  constitution  as  being  within  the 
oilginal  Jurisdiction  of  the  superior  court. 

BAMS — BUFFlClJCyCT  OF  OOHFLAINT. 

A  complaint  charging  defendants  with  the  creation  and  main- 
tenance of  a  nuisance  does  not  state  facts  sufficient  to  consti- 
tute a  crime,  either  when  it  charges  that  the  offense  was  com- 
mitted BomB  indefinite  time  in  the  past,  without  showing  the 
acts  as  being  within  the  period  of  limitations,  or  when  it  charges. 
In  words  of  the  present  tense,  without  specifying  the  time  as 
belns  before  the  filing  of  the  complaint,  that  defendants  are 
maintaining  a  nuisance. 

Appeal  from  Superior  Court,  Asotin  County. — Hon, 
Ghbstsb  F.  Milleb,  Judga    Affirmed. 

Walter  Brooks,  Prosecuting  Attorney,  and  Ben  F.  Twee- 
dy, for  the  State. 

Sturdevant  &  Bailey  and  (7.  H.  Baldwin,  for  reepond- 
enta. 

The  opinion  of  the  court  was  delivered  by 

Fuxi-EETON,  C.  J. — The  respondents  were  arrested  on  a 
warrant  issued  out  of  a  justice's  court  on  a  oomplaint  pur- 
porting to  charge  them  with  the  offense  of  creating  and 
maintaining  a  nuisance.  They  demurred  to  the  oomplaint 
on  the  grounds,  first,  that  the  justice's  court  had  no  juris- 
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diction  of  the  subject  matter  of  the  offense;  and,  second, 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  crime.  The  demurrer  was  overruled  by  the  jus- 
tice, and  a  trial  had  on  the  merits  of  the  action ;  resulting 
in  a  judgment  and  sentence  to  the  effect  that  the  respond- 
ents pay  a  fine  of  a  fixed  sura,  and  that  the  nuisance  be 
abated.  The  respondents  appealed  to  the  superior  court 
from  the  judgment  and  sentence,  and  there  again  urged 
the  demurrer  interposed  in  the  justice's  court.  This  de- 
murrer  the  superior  court  sustained,  and  entered  a  judg- 
ment dismissing  the  proceedings.  The  state  appeals  from 
the  judgment  of  the  superior  court 

Taking  up  the  question  of  jurisdiction  first,  we  are 
clear  that  a  justice's  court  has  no  jurisdiction  to  abate  a 
nuisance,  and  that  the  justice's  judgment,  in  so  far  as  it 
directed  the  nuisance  which  it  found  the  respondents  were 
maintaining  to  be  abated,  was  a  nullity.  By  §  6  of  art. 
4  of  the  state  constitution,  actions  to  prevent  and  abate 
a  nuisance  are  specially  enumerated  as  being  within  the 
original  jurisdiction  of  the  superior  court  By  §  10  of 
the  same  article,  power  is  granted  to  the  l^slature  to 
prescribe  by  law  the  powers,  duties,  and  jurisdiction  of 
justices  of  the  peace,  with  the  limitation  that  the  juris- 
diction granted  shall  not  trench  upon  the  jurisdiction  of 
the  superior  courts.  This  limitation,  we  held  in  Moore 
V.  Perrott,  2  Wash.  1  (25  Pac.  906),  prohibited  the  leg- 
islature from  granting  to  justices  of  the  peace  jurisdiction 
over  causes  which  had  been  specially  enumerated  as  be- 
ing within  the  original  jurisdiction  of  the  superior  court 
In  tliat  case  wo  said: 

"The  language  of  the  constitution  is  not  that  the  supe- 
rior courts  shall  have  exclusive  jurisdiction,  but  it  gives 
to  the  superior  courts  universal  original  jurisdiction,  leav- 
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iiig  the  legislature  to  carve  out  from  that  jurisdiction  the 
jurisdiction  of  the  justices  of  the  peace,  and  any  other 
inferior  courts  that  may  be  created.  Thus,  justices  of  the 
jieace  may  be  given  exclusive  original  jurisdiction  in  cases 
where  tlie  demand  or  value  of  property  in  controversy 
is  not  $100,  in  cases  of  misdemeanor,  and  of  other  special 
eases  and  proceedings  not  otherwise  provided  for  or  speci- 
ally enumerated  as  within  the  jurisdiction  of  the  superior 
courts.  It  is  the  enumeration  of  the  particular  matters 
which  are  within  the  original  jurisdiction  of  the  superior 
courts,  which  we  interpret  to  mean  that  those  matters  per- 
tain to  them  exclusively.  The  language  is  not  the  clearest 
that  could  have  been  used ;  but,  unless  it  is  so  interpreted, 
there  can  be  no  possible  force  in  the  restriction  placed 
upim  the  legislature  in  its  power  to  confer  jurisdiction 
upon  justices  of  the  peace;  for,  if  the  minor  courts  can 
have  concurrent  jurisdiction  with  the  superior  courts  up 
to  $300,  there  is  not  a  syllable  in  the  constitution  to  pre- 
vent them  from  having  it  to  any  amount.  This  is  cer- 
tainly not  to  be  conceded.'' 

But  while  actions  to  prevent  and  abate  a  nuisance  are 
si>ecially  enumerated,  so  as  to  fall  within  the  exclusive 
original  jurisdiction  of  the  superior  courts,  actions  to  pun- 
ish for  a  misdemeanor  are  not;  and  unless  it  is  said  that 
an  action  to  punish  criminally  for  the  creation  and  main- 
tenance of  a  nuisance  is  an  action  to  prevent  or  abate  a 
nuisance  within  the  meaning  of  these  terms  as  used  in  the 
constitution,  then  there  is  no  prohibition  against  vesting 
in  justice's  courts  power  to  punish  the  creation  and  main- 
tenance of  a  nuisance  as  a  misdemeanor.    We  cannot  think 
an   action  to  punish  criminally  for  the  creation  or  main- 
tenance of  a  nuisance  is  in  any  sense  an  action  to  prevent 
or  abate  a  nuisance.    Doubtless  the  fact  that  such  acts  are 
punishable  criminally  has  a  deterrent  effect  on  those  w^ho 
nnight  otherwise  create  or  maintain  a  nuisance,  still  it 
operates  against  the  person,  punishing  him  for  the  commis- 
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sion  of  the  act,  and  has  nothing  to  do  with  the  nuisance 
itself;  the  judgment  being  satisfied  when  the  sentence 
imposed  is  executed.  The  action  named  in  the  constitu- 
tion is  clearly  a  civil  action  directed  against  the  nuisance 
itself,  the  judgment  in  which  either  forbids  the  creation 
of  the  nuisance,  or  directs  the  abatement  of  a  nuisance  al- 
ready  created.  The  action  operates  primarily  against  the 
thing,  not  against  the  person,  and  the  judgment  therein 
is  satisfied  by  forbearing  to  do  the  thing  forbidden,  or 
performing  the  act  directed  to  be  performed.  The  power 
to  prevent  and  abate  a  nuisance  being  in  ito  way  depend- 
ent on  the  fact  whether  the  creation  or  maintenance  of  a 
nuisance  be  punishable  criminally  or  not,  it  exists  inde- 
pendent of  and  ;regardless  of  that  fact  We  see  no  reason, 
therefore,  why  the  legislature  may  not  make  the  act  of 
creating  or  maintaining  a  nuisance  a  misdemeanor,  and 
vest  justices  of  the  peace  with  jurisdiction  to  punish  for 
the  offensa  The  justice's  courts  then,  while  it  was  with- 
out jurisdiction  to  enter  a  judgment  abating  the  nuisance, 
had  jurisdiction  to  punish  the  acts  of  creating  and  main- 
taining the  nuisance  as  a  misdemeanor.  And  as  the  jus- 
tice's court  had  such  jurisdiction,  the  superior  court  ac- 
quired jurisdiction  for  the  same  purpose  by  the  appeal 
of  the  respondents;  and  it  is  necessary,  therefore,  to  in- 
quire whether  the  complaint  states  facts  sufficient  to  con- 
stitute a  misdemeanor. 

The  charging  part  of  the  complaint  is  in  the  following 
language : 

'^The  undersigned,  being  first  duly  sworn,  upon  his  oath, 
says:  That  the  above  named  defendants,  towit,  Jacob 
Schaffer  and  Katie  Schaffer,  have  caused  and  suffered 
the  heads,  stomachs  and  entrails  of  dead  animals  to  de- 
cay and  rot  on  lot  five  (5)  of  Block  S  of  the  official  plat 
of  Vineland,   Asotin  coimty,   and  state  of  Washington, 
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now  on  record  in  the  auditor's  oflSce  at  Asotin,  in  said 
county  and  state,  platted  and  recorded  by  the  Lewiston 
Water  &  Power  Company ;  and  the  said  defendants  have 
caused  and  suffered  filth  and  noisome  substances  to  be  de- 
posited on  the  said   real  estate,   and  have  caused   and 
suffered  the  said  filth  and  noisome  substances  to  remain 
on  the  said  real  estate,  to  the  prejudice  of  their  neighbors 
and  people  living  in  the  immediate  neighborhood,  towit: 
more  than  thirty  families,  and  to  people  travelling  upon 
the  highways,  passing  by  and  along  the  said  real  estate; 
and  the  said  defendants  will  continue  to  cause  and  suffer 
the  said  filth  and  noisome  substances  to  be  deposited  and 
remain  on  the  said  real  estate,  if  the  said  nuisance  be  not 
abated,  to  the  prejudice  of  dieir  said  neighbors  and  people, 
and  those  travelling  on  the  said  highways,  running  by  and 
along  and  past  the  said  real  estate;  and  the  defendants 
maintain  and  use  a  slaughter  house  on  the  said  real  estate, 
and  the  said  business  of  slaughtering  animals  is  carried 
on  on  the  said  real  estate;  and  the  said  defendants  are 
husband  and  wife  and  are  a  community,  and  as  sudi  main- 
tain the  business  of  slaughtering  animals  on  the  said 
real  estate  and  in  the  said  slaughter-house,  and  also  keep 
and  feed  hogs,  cattle,  sheep  and  fowls,  on  the  said  real 
estate;  and  by  doing,  maintaining  and  engaging  in  the 
said  business  of  feeding  and  keeping  the  said  animals  and 
fowls  and  slaughtering  animals  on  the  said  real  estate, 
and  keeping  and  maintaining  the  said  slau^ter-house  and 
using  it  as  a  slaughter-house,  the  defendants  cause  and 
occasion  obnoxious  exhalations  and  offensive  smells,  which 
are  offensive  and  dangerous  to  the  health  of  the  said  thirty 
families,  living  in  the  said  immediate  neighborhood  of 
the  said  real  estate,  and  which  are  offensive  and  danger- 
ous to  the  health  of  the  public ;  and  the  said  defendants  will 
continue  the  use  of  the  said  slaughter-house  and  the  said 
real  estate  in  the  way  and  manner  aforesaid,  and  will  con- 
tinue to  occasion  the  said  obnoxious  exhalations  and  offen- 
sive smells  by  continuing  the  said  nuisance.     The  title  to 
the  said  real  estate  is  in  the  name  of  Katie  Schaffer,  the 
wife  of  the  other  said  defendant,  and  the  said  real  estate 
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and  slaughter-house  is  under  the  full  and  complete  con- 
trol of  the  defendants,  and  the  defendants  refuse,  ujion 
demand,  to  abate  the  said  nuisance  alleged  in  this  informa- 
tion, and  before  the  commencement  of  this  action  it  was 
demanded  of  the  defendants  that  they  abate  the  said  nui- 
sance. The  defendants  will  continue  the  nuisance  de- 
scribed in  this  information.  The  said  slaughter-house 
and  the  said  real  estate  are  situated  in  a  thickly  settled 
community,  and  the  thirty  families  aforesaid  are  living 
within  three-quarters  of  a  mile  from  the  said  slaughter- 
house and  real  estate  described  in  this  information.  All  of 
which  is  done,  caused,  and  suffered,  maintained  by  de- 
fendants; contrary  to  the  statutes  of  the  state  of  Wash- 
ington and  especially  against  and  contrary  to  the  3085 
and  3084  sections  of  Ballinger's  annotated  codes  and  Stat- 
utes of  Washington,  Vol.  1,  and  against  the  peace  and  dig- 
nity of  the  state  of  Washington." 

The  objection  to  the  complaint  is  that  no  time  is  laid 
when  the  offense  attempted  to  be  charged  was  committed. 
If  the  complaint  be  analyzed,  it  can  be  gathered  therefrom 
that  the  rcsiK>ndeuts  did,  at  some  time  in  the  past,  commit 
acts  which  constituted  a  nuisance;  that  they  were  at  the 
time  of  the  filing  of  the  complaint  maintaining  a  nuisance 
(that  is  to  say,  they  are  charged,  in  words  of  the  present 
tense,  with  maintaining  a  nuisance) ;  and  that  they  will 
continue  to  maintain  a  nuisance  in  the  future.  The 
latter  part  of  the  charge  need  not  be  further  con- 
sidere<l.  The  statute  provides  a  punishment  only  for  an 
offense  committed,  not  for  the  intent  to  commit  an  offense. 
So  the  charge  that  the  respondents  did  at  some  past  time 
create  and  maintain  a  nuisance,  needs  no  special  consider- 
ation to  show  it«  insufficiency.  It  is  essential,  under  the 
Code  (§  6850,  Ballinger^s)  to  allege  facts  sufficient  to  show 
that  the  acts  committed  w^hich  constituted  the  crime  were 
committed  within  the  time  limited  by  law  for  the  com- 
mencement of  an  action  therefor.     Here  no  such  facts  are 
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alleged.  There  is  not  even  an  allegation  that  the  acts  com- 
mitted constituting  the  nuisance  continued  from  some  time 
past  to  the  present  time.  The  acts  are  wholly  in  the  past, 
but  at  what  time  in  the  past  the  complaint  does  not  state. 
Was  it  sufficient  to  lay  the  time  of  the  offense  as  that 
of  the  filing  of  the  complaint?  Mr.  Wharton  says  that 
time  and  place  must  be  attached  to  every  material  fact 
averred,  and  to  assign  the  day  as  that  of  the  finding  of  the 
bill,  unless  it  be  specifically  averred  that  the  offense  was 
before  the  finding,  is  bad.  Wharton,  Criminal  Pleading 
&  Practice,  §120.  In  Wisconsin  it  is  held  that  an  indict- 
ment which  charges  the  crime  to  have  been  committed  on 
the  day  the  indictment  is  found  is  sufficient,  when  words 
are  used  indicating  that  the  crime.was  prior  to  the  finding, 
though  it  be  not  specifically  alleged — as  that  the  defend- 
ant "did  unlawfully  vend  and  sell,"  etc.,  implying  that 
the  offense  had  been  already  committed.  But  even  there 
it  was  conceded  that  the  indictment  must  show  in  some 
manner  that  the  offense  was  prior  to  the  finding.  State 
V.  Emmett,  23  Wis.  632.  Such,  also,  seems  to  be  the 
rule  in  California.  People  v.  Squires,  99  Cal.  327  (33 
Pac.  1092).  So  the  statute  (Bal.  Code,  §6850)  provides 
that  an  indictment  or  information  shall  be  sufficient  if 
it  can  be  understood  therefrom  that  the  crime  was  com- 
mitted at  some  time  previous  to  the  finding  of  the  indict- 
ment or  the  filing  of  the  information,  and  within  the  time 
limited  by  law  for  the  commencement  of  an  action  there- 
for— at  least  a  negative  way  of  stating  that  it  will  be  insuf- 
ficient if  the  time  is  not  laid  as  previous  to  the  finding  of 
tte  indictment  or  information.  Tested  by  the  most  liberal 
of  these  rules,  the  complaint  is  insufficient.  The  words 
used  to  denote  time  are  in  the  present  tense.  The  effect 
of  the  charge  is  that  the  respondents  are  now  committing 
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the  acts  oamplained  of  (that  ia^  they  were  committiiig 
them  at  the  time  the  complaint  was  filed),  but  whedier 
they  had  committed  them  before  that  time^  and  within  the 
statute  of  limitations,  is  not  charged. 

The  judgment  is  afiirmed. 

Mount,  Aitoeks  and  Dunbae,  JJ.,  concur. 


[No.  4350.     Decided  March  19,  1903.] 

Lucy  W.  Hewitt  et  at.  Respondents,  v.  M.  A.  Eoot  et 

al..  Appellants. 

APPEAUUILE  OBDEar—OVERBULINO  MOTION   TO  QUASH  KXICDTIOlf. 

An  order  overruling  a  motion  to  quash  a  writ  of  ^ecutlom 
Is  appealable,  under  the  proTlslonB  of  Bal.  Code,  §6500,  whicii 
allow  appeal  from  any  final  order  made  after  Judgment  which 
affects  a  substantial  right. 

APPEAL — TIME  FOB  TAKING. 

Under  the  statutory  rule  for  the  convputation  of  time,  aa 
appeal  taken  on  the  fifteenth  day  after  the  entry  of  an  order 
appealed  from  was 'in  time,  where  there  was  a  fifteen  day  limi- 
tation on  the  right  of  appeal  in  such  cases. 

SAME — DISMISSAIy-KHESSATION    OF    C0NTB0VEB8T. 

An  appeal  from  an  order  refusing  to  quash  a  writ  of  ezecn- 
tion  will  not  be  dismissed  on  the  ground  of  a  cessation  of  the 
controversy  because  of  the  f^ct  that  the  court  afterward  sos- 
tained  objections  to  the  confirmation  of  the  sale  under  such 
execution,  where  the  order  refusing  to  confirm  was  a  general 
one,  not  specifying  any  of  the  several  grounds  upon  which  it 
was  rested,  and  where  there  was  nothing  to  raise  a  presumption 
that  the  objections  were  sustained  on  a  ground  that  would 
bar  a  resale  under  the  writ. 

JUDGMENTS — ^EXPIRATION    OF    LIEN. 

A  Judgment  becomes  dormant  under  the  statutes  of  this 
state,  at  the  end  of  five  yeai;s  from  the  date  of  its  rendition,  and 
will  not,  until  it  is  revived,  support  an  execution. 
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Appeal  from  Superior  Court,  Thurston  County. — ^Hon. 
Oliveb  V.  LiNisr,  Judge.  .  Reversed. 

Vance  &  Mitchell  and  Root,  Palmer  &  Brown,  for  ap- 
pellants. 

/.  W.  Robinson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

FuLLEBTON^  C.  J. — On  February  24,  1896,  the  re- 
spondents recovered  a  judgment  against  the  appellants  in 
the  superior  court  of  Thurston  county  on  a  promissory 
note.  Shortly  thereafter  execution  was  issued  on  the 
judgment,  and  certain  property  of  the  appellants  sold, 
and  the  proceeds  credited  on  the  judgment,  leaving  a 
balance  still  due  thereon.  On  January  16,  1902,  more 
than  five  years  after  the  entry  of  the  judgment,  the  re- 
spondents caused  another  execution  to  be  issued,  under 
which  the  sheriff  of  Thurston  ooimty  levied  on  certain 
other  property  of  the  appellants  and  proceeded  to  sell 
the  same  as  prescribed  by  law.  Thereafter,  on  February 
26,  1902,  prior  to  the  sale  of  the  property  levied  upon,  the 
appellants  moved  in  the  court  issuing  the  writ  to  quash 
the  same,  and  all  proceedings  thereunder,  for  the  reason, 
among  others,  that  more  than  five  years  had  elapsed  since 
the  entry  of  the  judgment,  and  the  same  had  not  been 
revived  or  continued.  The  motion  was  overruled  by  the 
trial  court,  and  this  appeal  is  from  the  order  entered 
thereon. 

The  respondents  move  to  dismiss  the  appeal  on  the 
grounds  (1)  that  the  order  appealed  from  is  not  an  ap- 
pealable order;  (2)  that  the  appeal  was  not  taken  within 
the  statutory  time;  and  (3)  that  the  controversy  between 
the  parties  has  ceased  to  exist.  No  brief  is  filed  by  the 
re6pK>ndents  on  the  merits. 
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By  statute  (Bal.  Code,  §6500)  an  appeal  is  allowed 
from  any  final  order  made  after  judgment  whidi  affects 
a  substantial  right.  The  order  appealed  from,  it  se^ns 
to  us,  is  such  an  order.  The  trial  court  had  jurisdiction 
to  determine  the  question  whether  or  not  an  execution 
could  lawfully  issue  upon  the  judgment,  and  the  prac- 
tice adopted  to  bring  the  question  before  that  court  has 
the  sanction  of  modern  authority.  8  Enc.  PI.  &  Pr.  460. 
The  order,  therefore,  is  one  within  the  court's  jurisdiction 
to  pronounce,  has  the  force  and  effect  of  a  judgment^  and 
is  conclusive  of  the  matters  determined  by  it,  as  between 
the  parties,  so  long  as  it  stands  on  the  records  of  the  court 
not  vacated  or  reversed.  As  such  it  is  appealable.  See 
Otis  Bros.  &  Co.  V.  Nash,  26  Wash.  39  {%%  Pac.  Ill) ; 
Siurgiss  v.  Dart,  23  Wash.  244  (62  Pac.  858)  ;  2  Cyc. 
601. 

The  ap])eal  was  taken  on  the  fifteenth  day  after  the  order 
appealed  from  was  entered.  This  was  in  time,  even  though 
it  be  held  that  the  shorter  limitation  applies  to  appeals 
from  orders  of  this  kind.  Under  the  rule  of  the  statute 
for  estimating  time — excluding  the  first  day  and  includ- 
ing the  last — the  api>ellant  had  the  whole  of  that  day  in 
which  to  sen'o  his  appeal  notice. 

After  the  sheriff's  return  of  sale  had  been  filed,  the 
apix?Jlants  filed  objections  thereto  on  various  grounds, 
some  of  which  wont  to  the  validity  of  the  writ,  and  oth- 
ers to  the  regularity  of  the  proceedings.  A  general  order 
was  entered  sustaining  the  objections.  The  respondents 
have  caused  to  be  certified  to  this  court  a  copy  of  the 
objections,  and  the  court's  order  sustaining  them,  and 
insist  that  this  order  is  in  effect  an  order  sustaining  the 
motion  to  quash  the  information,  and  for  that  reason 
grants  to  the  appellants  all  the  relief  asked,  and  all  they 
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will  obtain  should  this  court  sustain  this  appeal  and  re- 
verse the  order  appealed  from;  that  there  is  therefore 
no  longer  a  controversy  between  the  parties,  and  under 
the  rule  adopted  by  this  court  in  State  v.  Wickershaniy  16 
Wash.  161  (47  Pac.  421)  ;  Hice  v.  Orr,  16  Wash.  163  (47 
Paa  424),  and  their  subsequent  kindred  cases,  the  appeal 
should  be  dismissed.  Assuming  that  the  result  contended 
for  would  follow,  did  the  record  show  that  the  trial  court 
sustained  tlie  objection  to  the  confirmation  of  sale  on  the 
ground  that  no  lawful  writ  could  issue  on  the  judgment, 
it  does  not  follow  that  such  must  be  the  result  from  the 
order  as  made.  The  order  refusing  to  confirm  the  sale 
was,  as  we  say,  a  general  order.  It  did  not  specify  the 
ground  or  grounds  on  which  it  was  rested.  As  the  objec- 
tions filed  contained  several  grounds,  any  one  of  which, 
if  found  to  be  true,  would  sustain  the  order,  but  some  of 
which  would  allow  a  resale  of  the  property,  there  is  no  con- 
clusive presumption  that  the  objections  were  sustained 
on  a  ground  that  would  bar  a  resale  under  the  writ. 
Marble  Savings  Bank  v.  Williams,  23  \Vash.  766  (63  Pac. 
511).  This  is  not  enough  to  entitle  a  respondent  to  dis- 
miss the  appeal  on  the  ground  that  the  controversy  has 
ceased  to  exist.  It  is  not  enough  to  show  a  probability 
that  the  controversy  has  ceased.  The  showing  that  such 
is  the  fact  must  be  clear  and  certain.  Wood  i\  Seattle,  23 
Wash.  1  (62  Pac.  135,  52  L.  K.  A.  369).  The  motion 
to   dismiss  must  be  denied. 

On  the  merits  of  the  controversy  but  one  question  is 
suggested;  viz.,  can  a  wn-it  of  execution  lawfully  issue 
on  a  judgment  after  five  years  from  its  rendition  ?  Speak- 
ing on  this  question  in  Brier  v.  Traders*  National  Bank, 
24  Wash.  695  (64  Pac.  831),  this  court,  through  Judge 
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White,  after  reviewing  the  statutes  relative  to  the  revi- 
val of  judgm^its,  said: 

''It  would  seem  that  at  the  end  of  five  years  from  its 
rendition  a  judgment  oeased  to  be  effective  for  any  pur- 
pose; no'  real  estate  of  the  judgment  debtor  was  bound  for 
its  satisf  action,  and  no  execnition  could  be  issued  thereon. 
The  owner  of  such  dead  or  expired  judgment  might  re- 
vive it.  While  the  language  in  the  first  part  of  §462, 
supra,  is  'the  lien  thereof  may  be  revived  and  continued,' 
§463,  supra,  declares  that  the  order  of  the  court  'shall 
operate  as  a  revival  of  the  judgment  for  the  amount  found 
due  at  the  time  of  such  revival,  and  the  same  [that  is, 
the  revived  judgment]  shall  be  and  continue  a  lien  upon 
real  estate  of  the  judgment  debtor  for  a  period  of  five 
years  from  and  after  the  date  of  such  order,  in  like 
manner  with  the  original  judgment.'  It  is  not  the  mere 
lien  that  is  revived;  it  is  the  judgment  itself,  and  the 
lien  as  an  incident  of  the  revived  judgment,  if  a  certified 
copy  is  filed  with  the  auditor,  becomes  operative  in  the 
same  manner  as  if  it  was  an  original  judgment" 

In  Packwood  v.  Briggs,  25  Wash.  530  (65  Pac  846), 
we  held  that  an  execution  sale  was  void,  which  took  place 
after  the  end  of  the  five-year  period,  although  the  execu- 
tion was  issued  while  the  judgment  was  still  a  lien.  To 
the  same  effect  is  Hardin  v.  Day,  29  Wash.  664  (70  Pac 
118).  These  cases  are  decisive  of  the  question  suggested. 
They,  in  effect^  hold  that  a  judgmient  becomes  dormant 
at  the  end  of  five  years  from  the  date  of  its  rendition, 
and  will  not,  until  it  is  revived,  support  an  execution. 
It  follows,  therefore,  that  an  execution  could  not  lawfully 
issue  on  the  judgment  in  question  here. 

The  order  appealed  from  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  an  order  quashing 
the  writ 

MouNT^  Dunbar  and  Andehs^  JJ.,  concur. 
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>  [No.  4889.     Decided  March  19,  1903.] 

Jacob  BLa.yton  et  ux..  Appellants,  v.   Jules  Beason^ 

Respondent. 

J17D0MENT — LIMITATION    ON    BEVIVAL. 

Where  a  motion  for  tbe  reylval  of  a  Judgment  was  made 
JuBt  before  the  expiration  of  the  six  year  limitation  thereon,  but 
notice  thereof  was  not  served  on  the  adverse  party  imtiL  nearly 
two  years  thereafter,  the  judgment  could  not  be  revived,  under 
Laws  1891,  p.  165,  which  provides  that  no  judgment  shall  be 
revived  unless  proceedings  therefor  shall  be  commenced  within 
six  years  after  the  date  of  its  rendition,  inasmuch  as  thd  pro- 
cedure did  not  follow  the  statute  in  force  governing  the  com- 
mencement of  actions  and,  in  case  of  the  Inapplicability  of  that 
statute,  the  service  did  not  follow  upon  the  suing  out  of  the 
writ  within  such  a  reasonable  time  as  to  constitute  one  contin- 
uous transaction. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Geobge  a.  Joinbb^  Judge.    AflGLnned. 

Million  &  Hovser,  for  appellants. 
Smith  &  Coleman,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

FuuLEBTOw,  C.  J. — On  March  28,  1894,  the  appellants 
recovered  a  judgment  against  the  respondent  in  the  supe- 
rior court  of  Skagit  county  for  the  sum  of  $256.50  and 
costs  of  action.  The  judgment  remaining  impaid,  the 
appellants  on  the  27th  of  March,  1900,  filed  their  motion 
in  the  superior  court  in  which  the  judgment  was  rendered 
to  revive  and  continue  the  lien  of  the  same,  and  caused 
the  derk  of  the  court  to  issue  a  notice,  citing  the  judg- 
ment debtor  to  appear  and  show  cause  why  the  motion 
should   not  be  granted.      On  February   21,   1902,   the 
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sheriff  of  Skagit  county  served  the  notice  on  tl^e  respond- 
ent in  the  manner  required  by  law  for  the  service  of  a 
summons.  Thereafter  the  respondent  appeared  and  moved 
to  dismiss  the  proceedings  for  the  allied  reason  that  the 
same  were  not  commenced  within  the  time  limited  by  law. 
The  motion  was  sustained  by  the  trial  court,  and  judg- 
ment entered  accordingly.  This  appeal  is  from  that  judg- 
ment. 

The  act  (2  Hill's  Code,  §§462-463)  permitting  judg- 
ments to  be  revived  by  motion  and  notice,  as  originally 
enacted,  did  not  limit  the  time  within  which  proceedings 
therefor  should  be  commenced;  nor  did  it  limit  the  time 
within  which  the  notice  must  he  served  after  filing  the  mo- 
tion. With  reference  to  the  former  the  provision  was  that 
such  proceedings  might  he  commenced  at  the  end  of  five 
years  after  the  date  of  rendition  of  the  judgment,  and  with 
reference  to  the  latter,  that  **At  any  time  after  filing  such 
motion,  the  party  may  cause  notice  to  be  served  on  the  judg- 
ment debtor  in  like  manner  and  with  like  effect  as  a 
summons."  In  1891  (Session  Laws  1891,  p.  165)  the 
legislature  amended  the  act  by  providing  that  no  judg- 
ment should  be  reviv^ed  or  continued  unless  proceedings 
for  such  revival  or  continuance  should  be  commenced 
within  six  years  after  tlie  date  of  its  rendition,  but  did 
not  define  what  should  be  deemed  a  commencement  of  the 
action.  By  reference  to  the  dates  above  given,  it  will  be 
noticed  that  the  motion  to  revive  was  filed  and  the  notice 
to  the  judgment  debtor  issued  by  the  clerk  on  the  last 
day  of  the  six-year  period,  while  the  service  of  the  notice 
was  had  on  tlie  judgment  debtor  nearly  two  years  there- 
after. The  question  here  is,  therefore,  was  the  proceeding 
commenced  by  the  filing  of  the  motion  to  revive  the  judg- 
ment ?    In  our  opinion,  it  was  not,  no  matter  whether  the 
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general  statute  relating  to  the  eoininencement  of  actions 
is  to  be  held  applicable  thereto,  or  whether  it  is  to  be 
governed  by  the  general  rules  of  law.     The  statute  in 
force  at  the  time  the  judgment  was  rendered  provided 
that  an  action  was  commenced  by  the  service  of  summons. 
Session  Laws  1893,  p.  407.     That  in  force  at  the  time 
the  motion  to  revive  was  filed  provided  that  an  action 
was   commenced   by   the  service  of   a   sunmions,   or   by 
filing  a  complaint  with  the  coimty  clerk,  as  clerk  of  court, 
and  causing  the  summons  to  be  served  within  ninety  days 
thereafter.    As  the  notice  was  not  served  until  nearly  two 
years  after  the  motion  was  filed,  the  proceedings  were 
not  commenced  under  these  general  statutes,  no  matter 
which  of  them  may  be  held  to  apply  to  the  particular 
case.     Where  it  is  not  otherwise  provided  by  statute,  the 
general  rule  is  that  an  action  is  commenced  when  the  pro- 
cess required  to  bring  the  defendant  into  court  is  sued 
out,  provided  it  is  followed  by  the  usual  and  ordinary 
proceedings  with  reference  to  its  service^  and  served  within 
a  reasonable  time.     In  other  words,  the  suing  out  of  the 
writ,   and  the  proceedings  leading  up  to  its  service,  as 
w^ell   as   its  actual  service,   must  be  so  connected  as  to 
reasonably  constitute  a  continuing  single  transaction.     See 
1   Cyc   747,  and  cases  collected.     In  a  case,  therefore, 
where  it  should  so  happen  that  the  statute  of  limitations 
completed  its  course  between  the  time  the  writ  was  sued 
out  and  the  time  it  was  served,  it  was  not  held  to  be  a 
bar  if  it  was  reasonably  made  to  appear  that  the  service 
succeeded  the  suing  out  of  the  writ  in  the  ordinary  course 
of   events,  without  unusual  or  unnecessary  delay.     But 
the  case  before  us  is  not  such  a  case.     While  the  process 
was  sued  out  in  time  to  be  within  the  statute,  it  was  not 
ser\'ed  within  such  time  thereafter  as  to  enable  the  court 
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to  say  that  the  suing  out  of  the  writ  and  its  service  was 
a  continuous  transaction.  The  delay  was  for  an  unusual 
time,  and  the  record  offers  nothing  to  explain  or  excuse 
it,  being  but  a  bare  recital  of  the  facts. 

The  appellants  argue,  however,  that  the  act  itself  ex- 
cuses the  delay,  or,  perhaps  better,  especially  sanctions 
it  in  that  it  provides  that  the  notice  may  be  served  at  any 
time  after  the  motion  to  revive  is  filed.  But  the  question 
is  not>  was  the  delay  so  unreasonable  as  to  cause  a  pro- 
ceeding properly  commenced  to  lapse  ?  but  is,  rather,  was 
the  proceeding  ever  properly  commenced?  The  statute 
relied  upon  offers  no  solution  for  this  question.  It  might 
be  that  a  delay  between  the  filing  of  the  motion  and  the 
service  of  the  notice,  longer  than  is  allowed  by  the  general 
statutes  between  the  filing  of  the  complaint  and  the  ser- 
vice of  the  summons,  would  not  be  fatal  to  the  proceedings, 
if  both  occurred  before  the  statute  of  limitations  had 
nm ;  but  as  the  law  requires  that  the  proceedings  be  com- 
menced within  a  given  time,  and  further  requires  that 
service  of  notice  be  had  in  order  to  commence  the  pro- 
ceedings, the  service  must  precede  the  expiration  of  the 
given  time,  if  the  bar  of  time  is  to  be  escaped. 

The  judgment  is  affirmed. 

Anders^  Mount  and  Dttnbab,  J  J.,  concur. 


iNo.  4403.     Decided  March  19,  1903.] 

John  T.  Huettek,  Respondent,  v.  WiLiiiAM  W.  Rbi>- 

HEAD^  Appellant. 

mechanics'     liens  —  F0BECL08UBE  —  RESCISSION     OF    BUILDING    COX- 
TBACT — SUBSEQUENT   ASSIGNMENT  —  BIGHTS   OF  ASSIGNEE. 

A  building  contract  waB  abandoned  by  mutual  consent  of 
the  parties,  owing  to  the  insolvency  of  the  builder,  and  a  lien 
was  filed  on  the  building  for  what  was  due  the  contractor.   Tte 
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premises  were  sold  by  the  owner  to  another,  to  whom  he  as- 
signed the  building  contract.  The  assignee  demanded  that  the 
contractor  proceed  with  the  building,  and  upon  his  refusal,  the 
assignee  finished  the  building  at  his  own  cost.  Held,  in  an 
action  for  the  foreclosure  of  the  contractor's  lien,  that  the 
assignee  could  not  apply  the  sum  expended  in  the  completion  of 
the  building  against  the  claim  of  the  contractor,  as  the  building 
contract  had  provided,  since  that  contract  had  in  fact  been 
rescinded  prior  to  its  assignment. 

SAME— AMOUNT   DUB— CONTRACT   PBICE— H9UFFICIENCT   OF   EVIDENCE. 

In  an  action  to  enforce  a  mechanic's  Hen  for  labor  and  mater- 
ial put  into  a  building  prior  to  the  rescission  of  a  building  con- 
tract, the  testimony  of  tue  superintending  architect  that  on 
the  date  of  the  rescission  he  made  an  estimate  of  all  the  work 
done  and  materials  furnished  and  put  into  the  building  and  that 
the  reasonable  value  thereof  according  to  the  contract  price 
was  $15,193,  to  which  should  be  added  certain  extras  worth 
$689.28,  for  which  plaintiff  was  entitled  under  the  contract,  was 
sufficient  evidence,  uncontradicted,  to  show  that  the  estimate 
of  the  work  done  was  based  upon  the  contract  price  and  nol 
npon  the  quantum  meruit. 


ftAMB — INTEBXST. 

The  allowance  of  interest  prior  to  the  date  of  a  lien  notice 
was  erroneous,  where  the  lien  notice  did  not  claim  interest,  and 
tlie  complaint  for  foreclosure  of  the  lien  asked  for  Interest  only 
from  the  date  of  filing  the  notice. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Geobge  W.  Belt^  Judge.    Modified  and  affirmed. 

Crow  &  Williams,  for  appellant.  i 

F.  T.  Post,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

MouNT^  J. — This  is  an  action  to  foreclose  a  mechanic's 
lien.  Findings  and  a  decree  were  made  in  the  court  below 
in  favor  of  the  plaintiff  for  the  sum  of  $3,260.16,  with 
interest  from  February  8,  1900,  for  attorney's  fees  and 
costs.     From  this  decree  the  defendant  appeals. 

The  facts  are  substantially  as  foUows:  On  August 
31,  1899,  the  respondent  entered  into  a  contract  with  the 

21-31  WASH. 
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Greorge  Spaulding  Company,  Limited,  a  corporation,  to 
erect  a  four-story  warehouse  for  the  sum  of  $18,920.  The 
contract  is  the  usual  builder's  contract,  and  among  other 
things  provides  that  the  building  should  be  completed  on 
or  before  December  1,  1899,  and  "payments  to  be  made 
every  two  weeks  as  the  work  progresses,  on  estimates  of  the 
superintending  architect,  85  per  cent,  of  the  amount  of 
labor  and  materials  actually  placed  in  the  building.  Final 
payment  to  be  made  within  ten  days  after  the  contract  ia 
fulfilled."  On  November  23,  1899,  on  account  of  extra 
work  amounting  to  $395.78,  the  tim^  of  completing  the 
building  was  extended  twenty-one  days.  Thereafter,  on 
December  28,  1899,  the  building  not  being  completed,  the 
respondent  and  the  George  Spaulding  Company,  Limited, 
entered  into  the  following  contract: 

"It  is  hereby  agreed  between  said  parties  that  the  origi- 
nal contract  shall  be  in  full  force  and  effect  until  the 
entire  contract  is  completed,  and  that  this  instrument  shall 
be  a  part  and  parcel  of  said  contract  Said  party  of  the 
first  part  hereby  agrees  and  promises :  (1)  To  stop  all  brick 
work  on  said  building  immediately;  (2)  to  take  proper 
care  of  all  materials  now  upon  the  premises  and  which 
are  yet  to  be  delivered;  (3)  to  protect  all  portions  of  the 
work  effectually  against  the  action  of  the  elements,  as 
directed  by  the  superintendent;  (4)  to  commence  the  work 
within  three  days  after  receiving  written  notice  from  the 
superintendent;  (5)  to  waive  all  claims  for  additional 
compensation  on  account  of  suspension  of  work;  (6)  to 
keep  the  surety  bond  in  force  until  the  contract  is  conk- 
pleted.  Said  parties  of  the  second  part  hereby  agree: 
(1)  To  pay  for  the  following  materials:  For  80,081  feet 
of  lumber  now  on  the  premises,  $720 ;  for  iron  work  now 
on  the  premises,  $245 ;  for  mill  work,  $200 ;  33,786  feet 
of  lumber  yet  to  be  delivered,  $274.07;  175,000  brick, 
$1,268.75.  85  per  cent  to  be  paid  every  two  weeks 
on  brick  delivered;  balance  of  15  per  cent,  thirty  days 
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after  all  the  brick  have  been  delivered.  78,000  feet  sea- 
soned flooring  $936,  to  be  paid  for  in  six  weeks.  (2)  To 
extend  the  time  for  completion  of  the  building  to  June 
1,   1900." 

This  contract  did  not  call  for  a  cessation  of  work  on 
the  building,  and  respondent  kept  men  at  work  on  the 
inside  thereof  doing  carpenter  work,  and  also  kept  teams 
hauling  material.     Thereafter,  on  January  2,  1900,  an 
eetimate  of  labor  and  materials,  amounting  to  $2,230,  was 
made  by  the  superintendent,   and  given  to  respondent. 
This  estimlate  was  not  paid  when  it  was  presented  to  the 
Spaulding  Company,  but  was  subsequently  paid  on  June 
29,  1900.     On  February  8,  1900,  another  estimate  for 
$282  was  made,  and  given  to  respondent,  which  estimate 
has  not  yet  been  paid.    The  total  amount  paid  to  respond- 
ent upon  the  contract  is  $12,632.     When  the  certificate 
of  estimate  above  named,  for  $2,230,  was  presented  to 
the  Spaulding  Company  for  payment,  the  respondent  was 
informed  that  the  company  was  insolvents  had  no  money, 
and  could  not  pay  the  estimate.    Several  conferences  were 
had   thereafter  between   respondent   and  the   Spaulding 
Company  and  the  superintending  architect.     The  result 
of  these  conferences  was  that  the  respondent  notified  the 
Spaulding  Company  and  the  superintendent  that,  unless 
the  amount  due  were  paid,  he  could  not  finish  the  building, 
and  that  the  contract  would  be  void.     This  was  assented 
to  by  the  Spaulding  Company,  and  on  February  28,  1900, 
all  work  was  stopped  on  the  building.     Subsequently,  on 
the  18th  day  of  xipril,  1900,  the  claim  of  lien  sought  to 
be  foreclosed  in  this  action  was  filed  against  the  property 
for  $4,200.     On  the  13th  day  of  April,  1900,  the  Spauld- 
ing Company  agreed  to  sell  all  their  interest  in  the  un- 
completed building  to  the  appellant,  and  on  the  26th  of 
April  duly  assigned  the  contract  with  the  respondent  to 
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appellant  without  the  consent  of  respondent.  Appellant, 
at  the  time  of  the  purchase  of  the  property,  knew  all  the 
facts  above  stated,  which  had  occurred  prior  to  the  pur- 
chase thereof,  and  also  that  respondent  claimed  "some- 
thing over  $3,000  for  work  he  had  done  on  the  building, 
which  had  not  been  paid  for."  After  appellant  purchased 
the  building,  and  the  contract  had  been  assigned  to  him, 
he  caused  a  ^vrltten  notice  to  be  ser\'^ed  on  respondent,  re- 
quiring him  to  proceed  to  finish  the  building  according 
to  the  contract.  Api)ellant  also  notified  respondent  that  he 
was  ready  to  go  ahead  with  the  construction  of  the  build- 
ing, and  take  up  the  estimates  which  had  not  been  paid, 
and  tendered  respondent  a  check  for  $671,  which  re- 
spondent refused.  Respondent  also  refused  to  carry  out 
the  contract.  Appellant  thereupon  proceeded  to  finish  the 
building  at  a  cost  of  $6,256.19. 

It  is  argued  by  appellant  that  the  respondent  was  in  duty 
bound  to  finish  the  building  under  the  terms  of  the  con- 
tract, and  that^  upon  his  refusal  to  do  so  after  notice  by 
appellant^  appellant  was  at  liberty  to  proceed  under  the 
terms  of  the  contract,  finish  the  building  in  accordance 
with  the  plans  and  specifications,  and  charge  the  same  up 
to  the  contractor,  and  account  to  him  only  for  the  balance 
due,  after  deducting  the  cost  thereof,  and  payments  al- 
ready made  from  the  contract  prica     This  argument  is 
based  on  the  assumption  that  the  contract  between  appel- 
lant and  respondent  was  still  in  force  after  assignment 
by  the  Spaulding  Company.     We  think  the  evidence  in 
this  case  clearly  shows  that  prior  to  the  assignment  the 
contract  between   respondent   and   the  Spaulding  Com- 
pany had  been  rescinded  and  abandoned  by  mutual  con- 
sent of  the  Spaulding  Company  and  respondent,  and  there- 
fore that  respondent  was  not  bound  to  proceed  with  tlie 
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contract  at  the  time  of  the  assignment.  This  being  true, 
the  appellant  was  in  the  same  position  as  his  assignor,  and 
could  not  revive  the  contract  without  the  consent  of  the 
respondent,  which  was  never  given.  Appellant's  argu- 
ment on  this  question  must,  therefore,  fail.  , 

The  question  to  be  determined,  then,  is  what  amount 
was  due  the  respondent  upon  the  work  done  at  the  time 
the  contract  was  rescinded.     It  is  contended  by  appellant 
that  the  amount  found  due  by  the  lower  court  was  based 
upon   the  qiumium  meruit,   and  not  upon  the  contract 
price  of  the  labor  and  material  already  in  the  building. 
The  superintending  architect  testified  that  on  February 
8,   1900,  he  made  an  estimate  of  all  the  work  done  and 
materials  furnished  and  put  into  the  building,  and  that 
"tJie  reasonable  value  thereof  according  to  the  contract 
price  was  $15,193;"  that  in  addition  to  this  sum  there 
was  an  item  of  $389.28  for  extras,  and  $245  for  iron 
work  on  the  premises,  and  $65,  the  agreed  price  of  a 
platform  which  had  not  been  included  in  his  estimates; 
making  a  total  of  $15,892.28.     We  think  this  evidence 
is  sufficient  to  show  that  the  estimate  of  the  work  done 
was  according  to  the  contract  price,  even  if  the  rule  is  as 
is  contended  for  by  the  appellant,  viz.,  that  the  amount 
of  his  recovery  must  be  based  upon  the  contract  price  of 
the  labor  and  materials  actually  in  the  building  at  the 
tiuie  the  contract  was  rescinded.     There  is  no  other  evi- 
dence in  the  record  tending  to  show  that  the  work  was  of 
lees  value  than  the  estimate  made  by  the  superintending 
architect  above  quoted,   except  that  there  was  evidence 
to  the  effect  that  the  price  of  labor  and  materials  had 
increased   in   value   at   the  time  the  respondent  ceased 
work.     But  this  fact  does  not  aid  appellant,  because  tlie 
estimates  were  not  based  on  this  increase  of  price,  but 
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were  based  on  the  cost  of  labor  and  materials  before  the 
increase  in  value  thereof.  So  that^  whether  the  estimates 
were  based  on  the  contract  price  or  on  the  reasonable  value 
at  the  time  the  work  was  done,  the  result  would  be  prac- 
tically the  sam|e,  and  that  is  probably  what  the  super- 
intending architect  meant  when  he  said  the  reasonable 
value  according  to  the  contract  price  was  $15,193,  with 
the  addition  of  the  extra  work.  It  is  conceded  that  the 
payments  made  prior  to  the  rescission  amounted  to  $12,- 
632.  The  evidence  shows  that  at  the  time  of  the  rescis- 
sion the  labor  and  materials  furnished  according  to  the 
contract  price  amounted  to  $15,892.28.  There  is  prac- 
tically no  dispute  as  to  this  amount.  The  difference  be- 
tween these  amounts,  viz.,  $3,260.28,  must  be  the  sum 
due  the  respondent  at  the  time  of  the  rescission.  This 
is  substantially  the  amount  found  by  the  lower  court. 

Appellant  also  contends  that  interest  should  not  have 
been  allowed  from  February  8,  1900.  In  tiiis,  we  think, 
the  appellant  is  correct.  In  the  lien  notice  no  claim 
was  made  for  interest.  In  the  complaint  no  claim  was 
made  for  interest  prior  to  April  18,  1900,  the  date  of  the 
filing  of  the  lien.  Where  no  claim  is  made  for  interest 
by  the  lien  notice  prior  to  the  date  thereof,  and  where  the 
prayer  of  the  complaint  is  for  interest  from  tie  date  of 
the  lien,  we  think  interest  should  not  be  allowed  prior 
to  that  date. 

The  decree  will  be  modified  to  this  extent:  that  inter- 
est at  the  legal  rate  will  be  allowed  on  the  amount  found 
due,  viz.,  $3,260.15,  from  April  18,  1900.  In  all  other 
respects  the  decree  is  affirmed;  neither  party  to  recover 
costs  on  this  appeal. 

FuLi.ERTOX^  C.  J.^  and  Anders  and  Dunbar^  JJ.,  con- 
cur. 
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[No.  4492.     Decided  Marcb  19»  1903.] 

Basket  M.  Whiting  et  ux..  Appellants,  v.  C.  H.  Dough- 
ton  et  vx..  Respondents, 

VCNDOB  AND  PUBCHASEB  —  RIGHT  OF  FOBFEITUBE  —  WAIVEB  BY   PABOL. 

The  time  of  performance  of  a  written  contract  for  the  sale 
of  land,  although  of  the  essence  thereof,  may  be  waived  by  sub- 
sequent oral  agreement. 

8AM  E — ^ESTOPPEL. 

IMhere  the  purchaser  of  land  has  been  led  to  believe  from 
the  conduct  of  the  vendor  that  a  right  given  under  the  contract 
to  declare  a  forfeiture  has  been  waived,  the  vendor  will  be 
estopped  from  enforcing  lorfeiture. 

BAMB— DEFAX7LT  IIY  INSTALLMENTS — ^BIGHTS  OF  PUBCHASEB. 

After  waiver  of  the  vendor's  right  of  forfeiture,  by  reason  of 
failure  in  payments  the  purchaser  would  not  be  in  default  until 
after  demand  upon  him  for  payment  of  the  Installments  due 
and  the  lapse  of  a  reasonable  tlnve  in  which  to  meet  the  demand. 

SAMB— <X>NTBACr    BY    HUSBAND    ALONE — BATIFICATION    BY    WIFE. 

A  wife  who  Joins  with  her  husband  in  an  action  for  the  can- 
cellation of  a  contract  for  the  sale  of  land  and  for  a  forfeiture 
of  payments  made  thereunder,  thereby  ratifies  the  contract, 
though  made  by  the  husband  alone  for  land  in  which  each  owns 
an  undivided  half  Interest  as  separate  property. 

APPEAL — ^BESPONDENT   NOT  ENTITLED   TO  BEVEBSAL. 

Although  the  record  on  appeal  from  a  judgment  dismissing 
an  action  may  show  that  defendants  were  entitled  to  affirmative 
relief,  the  Judgment  will  be  allowed  to  stand  unreversed,  where 
the   defendants  have  not  appealed. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Geokge  W.  Belt,  Judge.     Affirmed. 

Mcrritt  &  Merritt,  for  appellants. 
J.  W.  Marshall,  for  respondents.  . 
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The  opinion  of  the  court  was  delivered  by 

Hadley^  J. — The  appellants  are  husband  and  wife.    On 
the  24th  day  of  April,  1900,  appellant  Bamet  M.  Whit- 
ing executed  a  written  contract  for  the  sale  of  certain, 
real  estate  in  the  city  of  Spokane,  to  respondent  C.  H. 
Doughton.    The  latter  joined  in  the  execution  of  the  con- 
tract for  himself  and  also  acting  in. behalf  of  his  co- 
respondent^ Sarah  £.  Doughton,  who  is  his  wife,  althou^ 
she  was  not  named  in  the  contract  and  did  not  sign  it 
Appellant  Bamet  M.  Whiting  was  the  owner  of  an  undi- 
vided half  only  of  the  real  estate,  the  same  being  his  sepa- 
rate property.     His  wife  and  co-appellant,  Matilda  Whit- 
ing, was  the  separate  owner  of  the  other  undivided  half. 
Appellant  Matilda  Whiting  did  not  join  in  the  execution 
of  the  written  contract,  which,  by  its  terms,  purported 
to  be  an  agreement  to  sell  and  convey  the  entire  title. 
By  the  tenns  of  the  contract  respondents  were  to  pay 
$275  for  the  property.     One  hundred  dollars  of  said  sum 
was  paid  at  the  time  the  contract  was  made,  and  the  re- 
maining $175  was  to  be  paid  as  follows:     $10  on  the 
25th  day  of  May,  1900,  and  $10  on  the  25th  day  of  each 
succeeding  month  until  the  amount  was  fully  paid,  to- 
gether with  interest  thereon  at  the  rate  of  eight  per  cent 
per  annum  from  date  until  paid.     Time  was  made  of 
the  essence  of  the  agreement,  and  it  was  also  provided 
that,  in  the  event  of  default  on  the  part  of  respondents 
in  any  of  the  conditions,  they  should  forfeit  the  payments 
already  made.     In  addition  to  the  aforesaid  $100  pay- 
ment, the  amounts  due  on  the  25  th  days  of  May  and 
June,   1900,  respectively,  were  paid,  and  thereafter  no 
more  paym|ents  were  made  until  the  13th  day  of  the 
following  September,  when  the  sum  of  $100  was  paid. 
Tlie  last-named  payment  covered  the  delinquent  install- 
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ments  and  all  amounts  to  mature  until  the  2Sth  day  of 
May,  1901,  and  appellant  Bamet  M.  Whiting  gave  a  re- 
ceipt in  writing  therefor.     At  the  time  the  contract  was 
made,  respondents  were  placed  in  possession  of  the  prop- 
erty, and  they  thereafter  erected  a  house  thereon,  which 
has  since  been  occupied  by  them.     Such  possession,  erec- 
tion of  improvements,  and  occupancy  were  with  the  knowl- 
edge, consent,  and  acquiescence  of  appellant  Bamet  M. 
Whiting,  and  during  all  the  time  appellant  Matilda  Whit- 
ing had  actual  knowledge  thereof,    ^o  payment  was  made 
after  the  one  of  September  13,  1900,  and  according  to  the 
terms  of  the  written  contract  another  was  due  May  25, 
1901.     No  demand  was  made  for  payment,  and  on  Au- 
gust 10,  1901,  appellant  Bamet  M.  Whiting  notified  re- 
spondents that  they  were  in  default,  that  the  contract  was 
canceled,  and  that  he  would  receive  no  more  payments. 
Thereafter,  on  January  1,  1902,  this  suit  was  brought  by 
appellants,  whereby  they  seek  the  cancellation  of  said  con- 
tract, and  forfeiture  to  them  of  all  payments  made,  and 
judgment  for  possession  and  quieting  title  in  them.     Re- 
spondents, in  their  answer,  aver  that  appellant  Bamet  M. 
Whiting  represented  himself  to  be  the  owner  of  the  land, 
and  that  they  relied  thereon  in  all  that  they  did;  that 
appellants  allowed  the  installments  for  July  and  August, 
1900,  to  pass  uncollected  when  due,  and  thereafter  accepted 
the  same,   and  eight  months'   additional  installments  in 
advance;  that  at  the  time  the  last-namled  payment  was 
made  said  Bamet  M.  Whiting  agreed  with  respondents 
that  they  could  make  the  payments  of  the  balance  of  the 
purchase  price  whenever  convenient,  and  that  no  advantage 
-wrould  be  taken  of  the  forfeiture  clause  in  the  contract ;  and 
that  appellants  then  waived  and  abandoned  the  said  for- 
feiture clause  by  virtue  of  their  said  agreement.     It  is 
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alleged  that  appellants  conspired  to  cheat  and  defraud 
respondents  by  their  course  of  conduct.  Bespondents 
brought  into  court  with  their  answer  the  sum  of  $67.80, 
and  tendered  it  as  the  full  balance  due  under  the  con- 
tract They  pray  judgment  that  their  rights  have  not  been 
forfeited,  that  they  are  entitled  to  the  possession  of  the 
land,  and  to  a  deed  therefor.  A  trial  was  had  before  the 
court  without  a  jury,  and  resulted  in  a  judgment  dis- 
missing the  action,  and  awarding  costs  to  the  respond- 
ents.   From  said  judgment  the  plaintiffs  have  appealed. 

There  is  no  statement  of  facts  in  the  record,  and  mudi  of 
what  we  have  stated  above  has  been  gathered  from  the 
court's  findings,  and  must  be  treated  as  conclusive  facts 
in  the  case.  The  court  further  found  that  appellant  Bamet 
M.  Whiting  and  respondent  C.  H.  Doughton  had  a  con- 
versation regarding  further  payments,  in  whidi  said  Whit- 
ing told  said  Doughton  that  the  remaining  payments  coiJd 
be  made  at  any  time  when  convenient,  and  that  no  ad- 
vantage would  be  taken  of  respondents  in  the  matter  of 
payments.  This  conversation  the  court  finds  was  at  a 
time  prior  to  any  default  under  the  contract  and  that  re- 
spondents relied  upon  it.  It  is  further  foimd  that  because 
of  appellants'  conduct  respondents  were  led  to  believe  that 
no  advantage  would  be  taken  of  the  forfeiture  clause, 
and  because  of  that  fact,  and  relying  thereon,  respond- 
ents did  not  make  their  payments  for  the  amounts  ma- 
turing after  May  25,  1901,  to  which  date  the  last  $100 
payment  had  covered  all  installments.  The  court  con- 
cluded as  matter  of  law  that  appellants,  by  tlieir  con- 
duct in  dealing  with  respondents  and  accepting  payments, 
waived  the  forfeiture  clause,  and  that  by  reason  thereof 
they  oould  not  put  respondents  in  default  without  having 
first  demianded  payment  of  the  money  remaining  unpaid, 
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and  giving  respondents  a  reasonable  time  thereafter  in 
which  to  perform.  Error  is  assigned  upon  this  conclu- 
sion of  law.  It  is  insisted  that  an  extension  of  the 
time  of  payment  or  any  change  in  the  conditions  of 
the  contract  must  have  been  in  writing,  and  that 
there  must  have  been  a  consideration.  It  will  not  be 
urged  that  when  appellant  accepted  payment  of  the  two 
months'  installments  already  past  due  they  did  not  there- 
by waive  the  forfeiture  clause  as  to  those  payments  at 
least.  Furthermore,  when  that  waiver  was  made  the 
payment  of  eight  months'  additional  installments  in  ad- 
vance at  the  same  time  may  well  have  been  regarded 
as  a  consideration  for  waiving  past  as  well  as  future  de- 
lay in  payments.  Moreover,  a  written  receipt  was  given 
at  the  time  that  payment  was  made.  Just  what  it  con- 
tained does  not  appear.  But  sufficient  does  appear  to  show 
that  it  must  stand  as  written  evidence  of  at  least  a  partial 
waiver  of  the  forfeiture  provision  of  the  contract.  It  is 
true,  a  ^vritten  agreement  may  not  be  varied  by  con- 
temporaneous oral  agreements  allied  to  have  been  made 
at  the  same  tinve.  This  principle  is  based  upon  the 
theory  that  the  parties  are  supposed  to  have  included  in 
the  writing  their  full  agreement  as  made  at  the  time  the 
writing  was  drawn  and  signed.  But  this  does  not  preclude  I 
a  modification  thereof  orally  made  at  a  subsequent  time, 
when  the  parties  may,  by  new  agreement,  mutually  as- 
sent to  such  modification. 

*^The  time  performance  of  a  written  contract  may  be 
waived  as  well  as  extended  by  parol.  1  Beach,  Modem 
Law  of  Contracts,  §  781. 

Fraud  and  conspiracy  are  alleged  by  respondents,  and, 
while  the  court  does  not  use  that  term  in  the  conclusion, 
yet  it  does  find  certain  facts,  :md  from  them  concludes 
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that  appellants'  course  of  dealing  was  such  that  they 
should  now  be  estopped  to  assert  a  forfeiture.  Considering 
the  facts  as  found,  and  in  the  absence  of  evidence,  we 
shall  not  undertake  to  say  that  the  conclusion  is  incor- 
rect. 

"We  have  recently,  in  the  case  of  Insurance  Company 
V.  Norton  (supra,  p.  234),  shown  that  forfeitures  are  not 
favored  in  the  law ;  and  that  courts  are  always  prompt  to 
seize  hold  of  anv  circumstances  that  indicate  an  election  to 
waive  a  forfeiture,  or  an  agreement  to  do  so  on  which  the 
party  has  relied  and  acted.  Any  agreement,  declaration,  or 
course  of  action,  on  the  part  of  an  insurance  company,  which 
leads  a  party  insured  honestly  to  believe  that  by  conform- 
ing thereto  a  forfeiture  of  his  policy  will  not  be  in- 
curred, followed  by  due  conformity  on  his  part,  will  and 
ought  to  estop  the  company  from  insisting  upon  the  for- 
feiture, though  it  might  be  claimed  imder  the  express  let- 
ter of  the  contract."  Insurance  Co.  r.  Eggleston,  9C  T.  S. 
572,  577. 

It  is  assigned  that  the  court  further  erred  in  its  con- 
clusion that  respondents  were  not  in  default  when  this 
action  was  commenced.  We  think  this  point  is  settled 
by  the  conclusion  above  discussed,  wherein  the  court 
concluded  that  there  was  a  waiver  of  the  time  and  for- 
feiture provision  of  the  contract,  and  that  by  reason  thereof 
respondents  could  not  be  placed  in  default  until  after  de- 
mand for  payment  and  the  lapse  of  reasonable  time.  Xo  de- 
mand for  such  payment  appears  to  have  been  made,  but, 
upon  the  contrary,  respondents  were  informed  that  the 
contract  was  canceled,  and  that  no  more  payments  would 
be  received.  After  waiver  of  forfeiture,  the  right  of  the 
vendee  to  acquire  title  by  payment  of  the  residue  of  the 
price  continues  until  after  demand  for  sudi  payment  by 
the  vendor  and  a  refusal  of  the  vendee.     1  Beach,  Modern 
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Law  of  Contracts,  §  140.  The  conclusion  that  they  were 
not  in  default  was,  therefore,  not  erroneous. 

Error  is  assigned  upon  the  courts'  conclusion  that  re- 
spondents are  entitled  to  judgment  of  dismissal.  It  is 
contended  that,  since  appellant  Matilda  Whiting  was  a 
separate  owner  of  an  imdivided  half  of  the  property,  and 
not  a  party  to  the  contract^  and  since  her  co-appellant  un- 
dertook to  sell  something  he  did  not  own,  respondents  can- 
not, for  that  reason,  enforce  their  contract  The  reas- 
oning concludes,  that^  since  respondents  have  not  an  en- 
forcible  contract,  appellants  are  entitled  to  recover,  and 
that  it  was  error  to  dismiss  their  action.  The  court,  how- 
ever, found  that  Matilda  Whiting,  by  bringing  this  action, 
has  claimed  and  is  claiming  the  benefit  of  said  contract; 
that  she  is  claiming  the  benefit  of  the  forfeiture  clause 
therein,  and  has  thereby  accepted  the  contract  and  rati- 
fied the  same.  We  think  it  must  be  so  held.  She  knew 
the  money  paid  was  upon  the  faith  of  securing  the  whole 
title,  her  own  as  well  as  her  husband's,  and  when  she 
sought  by  this  suit  to  declare  a  forfeiture  of  that  money, 
a  part  of  which  was  to  apply  upon  payment  for  her  own 
title,  she  thereby  sought  to  become  a  beneficiary  of  the 
funds,  and  must  be  held  to  have  accepted  and  ratified  the 
contract  from  its  inception. 

Both  parties  have  asked  affirmative  relief  in  their  plead- 
ings, and  both  complain  that  the  court  did  not  give  it.  Re- 
spondents, however,  did  not  appeal,  and  are,  therefore, 
not  in  position  to  complain.  It  is  our  view  that  under  the 
record  as  it  is  before  us,  if  respondents  kept  their  tender 
good  they  were  entitled  to  the  relief  they  asked;  that  is 
to  say,  to  a  decree  requiring  both  appellants  to  convey  to 
them  and  quieting  their  title.  The  record  shows  that  re- 
spondents withdrew  the  amount  of  their  tender  from  the 
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clerk's  office  on  the  18th  day  of  April,  1902.  The  M- 
ings  of  the  court  were  not  enteired  until  June  12.  Mean- 
time, as  we  understand  from  a  brief  supplemental  leoord 
filed  here,  the  tender  was  returned  to  the  clerk's  office 
April  29,  1902.  Judgment  was  not  entered  until  June 
24.  The  supplemental  record  also  shows  that  the  tender 
was  withdrawn  the  day  after  judgment  was  entered.  It 
thus  appears  that  there  was  a  tender  in  court  at  the  time 
both  the  findings  and  judgment  were  entered,  and  we 
think,  under  respondents'  affirmative  answer,  they  were 
entitled  to  a  decree  as  above  indicated.  But  since  they 
again  withdrew  their  tender,  and  have  not  appealed,  we 
will  not  reverse  the  judgment  in  their  behalf.  It  is  there- 
fore affirmed. 

Dunbar,  Mount  and  Anders,  JJ.,  concur.     Fulleb- 
TON,  C.  J.,  not  sitting. 


[No.   4496.     Decided  March  19,   1903.] 

Morris  Aiiern,  Appellant,  v.  Law^rence  Ahern  et  al. 

Respondents. 

COMMUNITY    PROPERTY  —  LANDS    ACQUIRED    UNDER    HOMESTEAD   LAWS. 

The  community  heirs  of  a  deceased  wife  are  entitled  to  a  half 
interest  in  land  acquired  under  the  homestead  laws  of  the  United 
States,  although  patent  conveying  the  legal  title  thereto  was  not 
issued  to  the  husband  until  after  the  death  of  his  wife,  where 
the  equitable  title  had  vested  during  the  existence  of  the  com- 
munity. 

SAME  —  STATUS  AT  INCEPTION'oF  TITLE  GOVERNS. 

Where  the  inchoate  title  to  land  had  its  inception  during  the 
existence  of  the  community,  the  legal  title  thereto,  when  acquired 
by  a  surviving  spouse  after  the  dissolution  of  the  community 
by  death,  would  inure  to  the  benefit  of  the  community  heirs. 
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Appeal  from  Superior  Court,   Adams  County. — Hon. 
Fra:»k  H  .  RuDKi^s",  Judge.    Affirmed. 

W,  W.  Zent  and  A.  E.  Oallagher,  for  appellant. 
0.  i?.  Uolcojnh,  for  respondent's. 

The  opinion  of  the  court  was  delivered  by 

D  UK  BAR,  J. — This  action  was  brought  by  appellant 
against  respondents  to  quiet  title  to  two  quarter  sections 
of  land  in  Adams  county,  Washington.  The  court  found 
in  favor  of  appellant  as  to  one  quarter  section,  known  as 
the  railroad  land,  and  found  that  the  respondents  were 
half  owners  of  the  other  quarter  section  of  land,  known 
as  the  homestead  of  appellant.  The  appeal  is  from  the 
finding  of  the  court  in  relation  to  the  homestead.  The 
stipulated  facts  are  that  appellant  and  Bridget  x\hem 
were  husband  and  wife  for  about  thirty-five  years  prior 
to  December  31,  1894,  on  which  last  day  Bridget  Ahern 
died  intestate,  leaving  the  respondents,  together  with  the 
appellant,  as  her  surviving  heirs  at  law.  On  the  21st  day 
of  May,  1888,  appellant  made  a  homestead  entry  on  the 
lands  in  question  under  the  homestead  laws  of  the  United 
States,  and  he  and  his  wife  lived  thereon  thereafter,  and 
complied  with  the  United  States  laws,  rules,  and  regula- 
tions relating  to  homesteads,  until  the  wife  died  as  afore- 
said. Appellant  did  not  make  application  to  make  final 
proof  on  said  homestead  for  several  months  after  the 
death  of  his  wife,  but  after  her  death  did  make  final 
proof,  and  received  his  final  receipt  of  said  homestead 
entry  for  said  land  on  January  27,  1896,  and  thereafter, 
on  July  31,  1896,  received  a  patent  of  that  date  from 
the  United  States,  conveying  said  homestead  land  to  him. 
As  conclusions  of  law,  the  court  found  the  respondents 
were  the  owners  of  an  undivided  one-half  interest  in  said 
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homestead,  and  that  the  appellant  was  the  owner  of  die 
other  undivided  one-half  interest,  and  entered  a  decree 
adjudging  that  appellant  was  not  entitled  to  have  the  title 
to  said  land,  except  one-half  thereof,  quieted  in  him,  as 
against  the  respondents.  The  appeal  is  from  such  decree. 
There  are  two  questions  involved  in  this  case,  which 
are  raised  by  this  appeal:  (1)  Do  the  laws  of  this  state 
apply  to  such  a  conveyance?  and  (2)  if  they  do,  is  such 
property  community  property?  It  is  the  contention  of 
the  appellant  that  the  cause  involves  a  federal  question, 
and  necessitates  a  construction  of  the  homestead  laws  of 
the  United  States;  that  the  state  laws  cannot  control  the 
title  to  lands  which  are  acquired  under  the  homestead  act  ? 
and,  further,  that,  if  it  be  decided  that  they  do,  this  par- 
ticular land  is  not  community  property  under  the  pro- 
visions of  the  community  property  laws  of  the  state.  Both 
these  questions  have  been  decided  by  this  court  against 
the  contention  of  the  appellant  In  Kromer  v.  Friday, 
10  Wash.  621  (39  Pac.  229,  32  L.  R.  A.  671),  it  was 
decided  that  where  the  equitable  title  was  vested  in  the 
community,  and  the  legal  title  was  not  obtained  until 
after  the  death  of  one  of  the  spouses,  the  legal  title  also 
then  vested  in  the  community.  On  the  second  proposi- 
tion, it  was  there  also  decided  that,  within  the  intent  of 
our  laws  relating  to  community  property,  such  land  was, 
in  effect,  taken  by  purchase,  by  reason  of  the  settlement 
and  improvements  thereon,  in  which  the  wife,  as  well  as 
the  husband,  participated,  and  consequently  that  the  land 
was  community  property.  To  the  same  effect  is  Brazee  v. 
Schofield,  2  Wash.  T.  209  (3  Pac.  265),  and  Boeder  v. 
Fonts,  5  Wash.  135  (31  Pac.  432).  It  is  admitted  by 
appellant  that  such  has  been  the  holding  of  this  court, 
but  he  insists  that  such  holdings  were  erroneous,    and 
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asks  the  court  to  adopt  the  rule  contended  for  by  him — 
that  the  laws  of  the  state  have  no  application  to  lands  se- 
cured under  the  homestead  act — and,  further,  that  such 
property  is  not  community  property  under  the  provisions 
of  the  state  community  property  law.  If  the  question 
were  one  for  present  determination,  we  could  but  arrive 
at  the  same  conclusion  as  before.  In  Forker  v.  Henry, 
21  Wash.  235  (57  Pac.  811),  we  held  that  a  homestead 
settled  upon  and  improved  by  a  woman  before  marriage, 
who  continued  to  reside  there,  together  with  her  husband, 
after  her  marriage,  and  to  whom  a  patent  was  issued 
therefor  after  final  proof  was  made,  was  the  separate  prop- 
erty of  the  wife.  This  decision  was  rendered  upon  the 
theory  that,  if  either  spouse  before  the  marriage  had  ac- 
quired an  equitable  right  to  property  which  was  perfected 
after  marriage,  the  status  of  the  property  would  follow 
the  right  of  the  spouse  who  had  an  equitable  interest  in 
the  property  before  marriage.  The  same  reasoning  would 
compel  the  holding  in  this  case  that  the  property  was  the 
property  of  the  wife,  she  being  one  of  the  eornmiiiiity  at 
the  time  the  provisions  of  the  law  were  complied  with, 
which  compliance  secured  to  the  community  the  right  to 
obtain  title  to  the  property.  In  the  case  just  cited,  after 
laying  down  the  rule  announced  above,  it  was  said : 

"But  the  rule  also  seems  to  prevail  in  favor  of  the  com- 
munity as  to  the  title  initiated  during  the  community  and 
perfected  after  the  dissolution  of  the  marriage." 

As  sustaining  this  rule,  see,  also,  Carvih  v,  Qrigshy,  57 
Tex.  259 ;  Hodge  v,  Donald,  55  Tex.  344 ;  Carter  v.  Wise, 
39  Tex.  273 ;  Cannon  v.  Murphy,  31  Tex.  405 ;  WiUcinr 
son  V.  WiUeinson,  20  Tex.  237 ;  Yates  v.  Houston,  3  Tex. 
483. 

We  know  of  no  cases  holding  to  the  contrary,  and,  even 
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conceding,  without  deciding,  that  a  construction  of  the 
homestead  laws  is  necessary,  it  seems  to  be  the  doctrine 
of  reason  and  justice  that,  where  tlie  community  has  done 
all  that  the  law  requires  it  to  do,  the  equitable  title  vests; 
chat  it  is  the  doing  of  the  thing  required,  and  not  the 
proof  of  the  doing,  which  meets  the  requirements  of  the 
law;  that  the  proof  is  only  evidentiary  matter  which  es- 
tablishes the  fact  which  already  existed.  In  addition  to 
this  the  supreme  court  of  the  United  States  has  uniformly 
held  that  the  right  to  a  patent,  once  vested,  is  treated  by 
the  government,  when  dealing  with  the  public  lands,  as 
equivalent  to  a  patent  issued ;  that,  when  in  fact  the  patent 
does  issue,  it  relates  back  to  the  inception  of  the  ri^t 
of  the  patentee;  and  that  before  such  title  passes,  but 
after  the  acquiring  of  the  right  to  the  title,  the  govern- 
ment simply  holds  the  title  in  trust  for  the  benefit  of  the 
owners  of  the  equitable  title.  So  that,  when  the  provis- 
ions of  the  homestead  law  had  been  complied  with  by  this 
community,  the  equitable  title  vested  in  the  community, 
and,  when  the  legal  title  passed  from  the  government  of 
the  United  States,  it  related  back  to  the  inception  of  the 
right  of  the  patentee. 

On  the  other  question  involved  we  are  equally  satisfied 
that,  under  the  laws  of  the  state,  this  land  was  community 
property.  It  is  said  in  6  Am.  &  Eng.  Enc.  Law  (2d  ed.) 
p.  317,  in  discussing  inchoate  titles,  that  the  doctrine  of 
relation,  whereby  a  title  takes  effect  as  of  the  time  of  the 
first  act  initiating  it,  is  often  invoked  to  determine,  as  be- 
tween the  community  and  one  of  the  spouses,  whether  the 
property  is  separate,  or  falls  into  llie  community;  that,  if 
either  spouse  before  the  marrige  has  acquired  an  equitable 
right  to  property  which  is  perfected  after  the  marriage, 
the  property  is  separate,  and  that  the  same  rule  will  pre- 
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vail  in  favor  of  the  communitv  as  to  a  title  initiated  Jur- 
ing  the  community,  and  perfected  after  the  dissolution  of 
the  marriage ;  that  in  the  first  case  the  title  takes  effect  as 
of  a  time  before  the  community  (the  property  is  therefore 
separate)  and  in  the  other  as  of  a  time  during  the  commu- 
nity (it  is  therefore  community  property).  It  will  be 
observed  that  separate  property  is  defined  by  the  statute, 
and  the  law  provides  that  all  other  property  acquired  after 
marriage,  by  either  husband  or  wife,  or  both,  is  com- 
munity property.  From  these  provisions  of  the  law  limit- 
ing the  separate  property  by  description,  and  proclaiming 
all  other  property  not  so  limited  and  described  as  (!ommun- 
ity  property,  this  court  has  decided,  in  accordance  with  the 
elementary  idea  running  through  the  community  property 
system  of  laws,  that  all  property  acquired  after  marriage 
is  presumptively  community  property.  Certainly  it  is  by 
the  combined  efforts  of  the  husband  and  wife  that  title  to 
homestead  lands  is  acquired.  The  homestead  law  contem- 
plates this,  for,  in  the  case  of  a  man  with  a  wife,  it  becomes 
necessary,  in  order  to  prove  a  residence,  to  show  that  the 
wife  or  family  resided  upon  the  homestead  for  the  period 
during  which  residence  was  acquired. 

We  think  there  was  no  error  committed  by  the  court  in 
holding  the  land  in  question  to  be  community  property, 
and  the  judgment  is  therefore  affirmed. 

Fui^LERTOis^,  C.  J.,  and  Mount,  Andees  and  Hadley, 
JJ.,  concur. 
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[No.  4602.     Decided  March  19,  1903.] 

In  the  Matter  of  the  Estate  of  liosetta  L.  Sutton,  Deceased, 
G.  I).  Sutton,  Appellant,  v.  J.  W.  Osbobne,  Respon- 
dent. 

AI*PEALABLE  ORDER  —  REFUSAL  TO  VACATE  ORDER  APPOINTING  ADM  IMS- 
TRATOR. 

The  denial  of  a  motion  to  vacate  an  order  appointing  an 
administrator  is  an  appealable  order,  under  Bal.  C!ode,  S  6500, 
sulTd.  6,  which  allows  appeal  from  any  order  affecting  a  sulrsun- 
tial  right  in  a  civil  action  which  either  in  effect  determines  the 
action  and  prevents  a  final  Judgment  therein,  or  discontinues 
the  action. 

ADMINISTRATION  OF  DECEDENT'S  ESTATE  —  PREFERENCE  RIGHT  OF  HUS* 
BAND  —  WAIVER. 

Where  a  surviving  husband  neglected  for  three  years  to 
apply  for  letters  of  administration  upon  the  estate  of  his  de- 
ceased wife,  his  preference  right  to  appointment  would  not 
entitle  him  to  the  vacation  of  an  order  appointing  another  as 
administrator,  when  there  is  nothing  showing  the  Incompetency 
or  unsuitability  of  the  latter,  since  it  is  provided  by  S  6141,  Bal. 
Code,  that  if  one  entitled  to  administer  shall  neglect  for  more 
than  forty  days  after  the  death  of  the  intestate  to  apply  for 
letters  of  administration,  then  the  court  may  appoint  any  suit- 
able and  competent  person  to  administer  such  estate. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.     Affirmed. 

James  Hopkins,  for  appellant, 
i?.  E.  Porterfield,  for  respondent. 

Tlie  opinion  of  the  court  was  delivered  by 

H.VDLEY,  J. — Kosetta  L.  Sutton  died  on  the  21st  day  of 
September,  1899.  Her  husband,  G.  D.  Sutton,  and  four 
children,  none  of  whom  were  minors,  survived  her.    The 
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deceased  died  in  Spokane  county,  where  she  resided  at 
the  time  of  her  death.  She  left  an  estate  in  that  county 
of  the  probable  value  of  $10,000.  She  died  intestate,  and 
no  administrator  of  her  estate  was  appointed  until  October 
6,  1902.  On  the  last  named  date  the  respondent,  J.  W. 
Osborne,  upon  his  own  petition  and  that  of  the  children  of 
the  deceased,  was  appointed  administrator.  It  appears 
from  the  record  that  notice  of  hearing  upon  the  petition 
was  regularly  given  for  September  29,  1902,  and  that  on 
said  date,  when  the  matter  was  called  for  hearing,  upon  the 
request  of  appellant,  who  was  present  in  court,  the 
hearing  was  postponed  until  October  6,  1902.  Upon  the 
last-named  date  the  matter  came  on  for  hearing,  and  re- 
spondent was  appointed  as  aforesaid.  Appellant  appears 
not  to  have  been  present  at  the  time  of  the  hearing,  but 
afterwards,  and  upon  the  same  day,  he  and  his  attorney 
appeared  before  the  judge,  and  were  advised  as  to  what 
had  been  done.  Thereafter  appellant  filed  a  motion  to 
vacate  the  aforesaid  order  of  appointment,  and  also  moved 
that  he  be  appointed  administrator.  The  motion  was  ac- 
companied with  ajfidavits  containing  alleged  reasons  for 
the  absence  of  appellant  at  the  time  of  the  hearing  when 
the  order  of  appointment  was  made,  and  was  also  accom- 
panied with  a  formal  petition  showing  that  appellant  is 
the  surviving  husband  of  the  deceased,  and  asking  his 
appointment  for  that  reason.  The  motion  was  denied. 
Appellant  thereafter  gave  notice  of  appeal,  and  has  ap- 
pealed from  the  order  denying  the  motion  to  vacate  the 
order  of  appointment. 

Respondent  urges  that  the  order  denying  the  motion  to 
vacate  is  not  an  appealable  one,  on  the  alleged  ground  that 
it  is  an  interlocutorv  order,  and  does  not  fall  within  anv 
of  the  classes  of  appealable  orders.     We  think  the  order 
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is  appealable  under  §  6500,  Bal.  Code,  which  provides 
that  any  party  aggrieved  may  appeal  to  this  court  in  the 
cases  therein  named.  Subdivision  6  of  said  section  pro- 
vides as  follows :  "From  any  order  affecting  a  substantial 
right  in  a  civil  action  or  proceeding  which  either  (1)  in 
effect  determines  the  action  or  proceeding  and  prevents  a 
final  judgment  therein;  or  (2)  discontinues  the  action.  . 
.  ."  The  effect  of  the  order  appealed  from  is  to  determine 
and  discontinue  the  proceeding  as  far  as  any  rights  of 
appellant  in  the  premises  may  be  concerned,  and  he  is 
therefore  entitled  to  an  appeal.  The  statute  was  so  con- 
strued in  State  ex  reh  Stratton  t\  Tallman,  29  Wash.  317 
(69  Pac.  1101). 

Appellant  bases  his  claim  of  right  to  have  the  order  of 
appointment  vacated  on  the  ground  that  he  is  the  surviv- 
ing husband,  and  as  such,  has  the  right  of  administration 
over  all  others,  under  the  provisions  of  §  6141,  Bal.  Coda 
It  will  be  observed  by  reference  to  said  section  that,  if 
one  entitled  to  administer  shall  neglect  for  more  than 
forty  days  after  the  death  of  the  intestate  to  present  a 
petition  for  letters  of  administration,  then  the  court  may 
appoint  any  suitable  and  competent  person  to  administer 
such  estate.  There  is  no  statement  of  facts  here  showing 
the  testimony  heard  by  the  court  at  the  time  respondent 
was  appointed.  It  must  therefore  be  presumed  that  the 
testimony  was  sufficient  to  show  respondent  to  be  a  suitable 
and  competent  person  to  administer,  and  the  order  of 
appointment  is  tantamoimt  to  a  finding  to  that  effect 
The  statute  gives  the  court  the  undoubted  power  to  appoint 
any  suitable  and  competent  }x»rson  if  those s|»eci ally  entitled 
to  administc^r  shall  not  present  a  petition  within  fortv 
davs  after  the  decfedent's  death.  For  nearlv  three  vears 
after  the  death  of  his  wife,  appellant  neglected  to  petition 
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for  his  appointment.  He  first  appears  in  court  to  resist 
the  appointment  of  another,  whose  petition  has  come  on 
r^ularly  to  be  heard,  and  as  ground  for  such  resistance 
asserts  a  preference  right  to  be  appointed  himself.  Under 
the  statute,  he  had  lost  that  preference  right  by  his  own 
n^lect  His  neglect  did  not  necessarily  render  him  in- 
competent to  administer,  and  under  some  circumstances, 
perhaps,  the  court  might  have  regarded  him  the  most  suit- 
able person.  The  attention  of  the  court  was,  however, 
first  called  to  this  estate,  not  by  appellant,  but  by  the  joint 
petition  of  respondent  and  the  children  of  the  deceased. 
It  will  be  presumed  by  this  court  imder  the  record  that 
good  reasons  appeared  to  the  court  below  for  making  the 
appointment  which  it  did,  and  for  refusing  to  vacate  the 
order  of  appointment.  The  appointment  of  respondent 
was  asked  by  the  children  of  the  deceased,  who  are  inter- 
ested in  the  estate.  The  power  to  make  such  an  appoint- 
ment being  clearly  given  by  statute,  the  order  should  not 
be  disturbed  unless  it  were  made  satisfactorily  to  appear 
that  respondent  is  not  a  suitable  and  competent  person. 
As  stated,  there  is  no  evidence  to  that  effect  in  the  record, 
and  it  is  not  even  asserted  that  such  is  the  fact. 
The  judgment  is  aflirmed. 

FutLEKTON,  C.  J.,  and  Mount^  Dunbab  and  Anders, 
JJ.,  concur. 
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[No.  4826.     Decided  March  20,  1903.]  "3^15 

e40   578 

Henby  Wagnitz,  Appellant,  v.  Geobge  Fredebick  Rit- 

TER,  Respondent. 

APPEAL  —  AFPEAUiBLE  OBDEB  —  QUASHING  SUMMONS. 

An  order   quashing  a   summons   In   effect   discontinues   the 
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action,  when  made  after  the  expiration  of  the  statutory  limit 
on  service  of  summons,  and  is  tnerefore  an  appealable  order. 

SAME — CESSATIO>"   OF   C0NTR0VEB8Y. 

The  fact  that  the  trial  court  dismissed  an  action  subsequent 
to  the  taking  of  an  appeal  from  its  order  quashing  a  service  of 
summons,  would  not  work  such  a  cessation  of  the  controversy 
as  would  require  a  dismissal  of  the  appeal. 

PBOCESS  —  8EBVICE  BY  N0N-BR8IDENT  ATT0BNEY8. 

Non-resident  attorneys  who  have  been  admitted  to  the  bar 
of  this  state  are  authorized  to  issue  summons  in  actions  in  this 
state,  and  may  perform  this  act  outside  the  state  as  well  as 
within  its  borders,  provided  the  summons  specifies  a  place  within 
the  state  where  ah  answer  thereto  may  be  served,  within  the 
meaning  of  Bal.  Code,  §  4870,  which  provides  that  the  defendant 
shall  "answer  the  complaint,  and  serve  a  copy  of  his  answer  on 
the  person  whose  name  is  subscribed  to  the  summons,  at  a  place 
within  the  state  therein  specified  in  which  there  is  a  postoffice." 

SAME  —  FOBM   OF   SUMMONS  —  STATUTOBY   BEQUIBEMENT8. 

A  summons  issued  in  conformity  with  the  form  set  forth  in 
the  statute,  and  which  substantially  follows  the  sections  enume- 
rating the  necessary  contents  of  the  summons,  is  good  as  against 
a  general  objection  that  it  is  void  on  its  face,  raised  for  the  first 
tixQie  on  appeal,  even  if  the  summons  may  not  have  fully  inoor 
porated  everything  required  by  other  sections  of  the  statute. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon. 
Jeremiah  Neterer.  eTudge.    Keversed. 

C.  A,  Moore,  J.  Van  Zante,  Frank  Schlegel  and  B.  E. 
Padgett,  for  appellant. 

Fairchild  &  Bruce,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

FuLLERTOx,  C.  J. — This  is  an  appeal  from  an  order 
quashing  the  services  of  a  summons.  On  October  5th, 
1901,  the  appellant  caused  an  action  to  be  commenced  in 
the  superior  court  of  Whatcom  county,  in  which  he  sought 
to  recover  a  money  judgment.  At  the  time  of  filing  the 
complaint  therein,  the  appellant  caused  an  attachment  to 
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issue,  under  which  certain  real  property  belonging  to 
respondent,  and  situated  in  Whatcom  county,  was  levied 
upon  and  attached.  The  complaint  was  subscribed  by 
three  attorneys,  each  of  whom  was  a  non-resident  of  the 
state,  and  only  one  of  whom  was  a  member  of  the  bar  of 
this  state  and  entitled  to  practice  herein.  Summons,  sub- 
scribed by  the  attorneys  subscribing  the  complaint,  was 
placed  in  the  hands  of  the  sheriff  for  service,  who  made 
return  thereon  to  the  effect  that  the  respondent  could  not 
be  found  in  Whatcom  county.  The  appellant  thereupon 
filed  an  aiEdavit  showing  that  the  respondent  resided  out 
of  the  state,  that  his  post-office  address  and  place  of  resi- 
dence was  at  Portland,  in  the  state  of  Oregon,  and  asked 
for  and  obtained  an  order  granting  them  permission  to 
personally  serve  the  respondent  at  that  place.  On  the 
granting  of  the  order  a  new  summons  wa<5  Issued,  which 
was  personally  served  on  the  respondent  at  Portland,  Ore- 
gon, on  October  19,  1901.  This  summons  was  also  sub- 
scribed by  the  attorneys  subscribing  the  complaint,  and  was 
regular  in  every  respecrt,  save  that  it  did  not  in  the  body 
thereof  require  the  respondent  to  serve  a  copy  of  his 
answer  on  the  person  whose  name  was  subscribed  to  the 
siunmons  at  a  place  named  therein,  as  seemingly  con- 
templated by  §4870  of  the  Code  (Ballinger's),  but 
followed  the  form  given  in  §  4872,  designating  their 
]X)st-oftiee  address  as  '^Care  Clerk  Su|)eri()r  Court, 
New  Whatcom,  Wash."  On  December  16,  1901,  the  re- 
spondent appeared  specially  by  his  counsel,  and  moved  to 
quash  and  set  aside  the  summons,  "upon  the  ground  and 
for  the  reason  that  the  alleged  summons  herein  was  unau- 
thorized and  improperly  issued  in  that  the  said  C.  A. 
Moore,  J.  Van  Zante,  and  Frank  Schlegel,  the  so-called 
attorneys  for  the  plaintiff,  are  not  officers  of  this  court  and 
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are  not  authorized  and  have  no  authority  to  issue  process 
from  this  court."  This  objection  was  on  February  3, 
1902,  after  hearing,  sustained  and  the  service  quashed, 
on  the  grounds,  as  recited  in  the  order,  that  the  attorneys 
"whose  names  are  subscribed  to  the  so-called  summons 
herein  as  attorneys  for  the  plaintiff  were  at  the  time  of  the 
issuance  of  the  said  summons;  and  at  all  times  herein, 
residents  of  the  state  of  Oregon,  and  domiciled  at  Portland 
said  state;  and  that  said  so-called  summons  was  signed 
and  attempted  to  be  issued  in  the  city  of  Portland,  Ore- 
gon." On  March  5,  1902,  and  after  the  appellant  had 
appealed  from  this  order,  the  court  of  its  own  motion  dis- 
missed the  action,  from  which  the  appellant  also  gave  a 
notice  of  appeal,  but  did  not  file  the  statutory  bond  re- 
quired to  perfect  it. 

The  respondent  moves  to  dismiss  the  appeal,  assigning 
as  reasons  that  the  order  quashing  the  summons  is  not  an 
appealable  order,  and  that  there  is  no  controversy  pending 
between  the  parties.  These  contentions  are  without  merit. 
It  was  held  in  Embree  v,  McLennan,  18  Wash.  651  (52 
Pac.  241),  and  Deming  Investment  Co.  v,  Ely,  21  Wash. 
102  (57  Pac.  353),  that  an  appeal  will  lie  from  an  order 
quashing  the  service  of  summons,  which  in  effect  deter- 
mines the  action  and  prevents  a  final  judgment  therein. 
Such  was  the  effect  of  the  order  before  us.  In  this  state 
an  action  is  conunenced  bv  the  service  of  a  summons,  or 
by  filing  a  complaint  and  serving  a  summons  within 
ninety  days  thereafter.  As  more  than  ninety  days  had 
elapsed  between  the  time  the  complaint  was  filed  in  the 
]}resent  action  and  the  order  quashing  the  c^onuce  was 
entered,  there  could  be  no  new  service  of  the  summons. 
Deming  Investment  Co,  v.  Ely,  sxipra.  The  order,  there- 
fore, had  the  effect  of  discontinuing  the  action,  and  is 
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appealable  under  the  statute.  The  second  ground  of  the 
motion  is  based  upon  the  fact  that  the  trial  court,  subse- 
quent to  the  appeal,  dismissed  the  action.  It  is  said  that 
this  latter  judgment  disposed  of  the  case  finally ;  that  it  is 
an  independent  judgment,  and,  if  this  court  should  reverse 
the  first  order,  it  would  not  have  the  effect  of  reinstating 
the  case  on  the  docket  of  the  court,  as  it  would  not  operate 
as  a  reversal  of  the  order  of  dismissal.  But,  as  we  have 
shown,  tlie  order  quashing  the  service  of  the  summons  had 
the  effect  of  discontinuing  the  action.  It  was  of  itself, 
so  far  as  that  court  was  concerned,  a  final  order,  which 
fixed  and  determined  the  rights  of  the  parties  in  that  court. 
The  subsequent  order  of  dismissal,  therefore,  could  add 
nothing  to  its  effect  or  finality,  and,  even  if  it  were  to  be 
conceded  that  a  trial  court  could  in  any  case  destroy  the 
effect  of  an  appeal  granted  by  statute  and  lawfully  pur- 
sued by  voluntarily  entering  orders  therein,  this  is  not 
such  a  case. 

Passing  to  the  merits  of  the  controversy,  it  will  be  seen 
from  the  recitals  in  the  order  of  the  trial  court  that  the 
motion  to  quash  was  sustained  on  the  ground  that  the 
attorneys  who  signed  the  summons  had  no  authority  under 
the  statute  to  issue  a  summons,  because  thev  resided  with- 
out  the  state  of  Washington,  and  sought  to  issue  the  sum- 
mons from  their  place  of  residence.  These  contentions, 
and  the  further  contention  that  the  summons  is  void  on 
its  face,  are  relied  on  in  this  court  to  sustain  the  order. 
It  is  conceded  that  there  is  no  express  provision  of  the 
statute  to  the  effect  that  an  attorney  residing  in  another 
state,  authorized  to  practice  law  in  this  state,  may  not 
issue  a  summons  over  his  own  name,  and  also  that  there 
is  no  express  provision  to  the  effect  that  he  cannot  issue 
the  summons  from  a  place  without  the  state.     It  is  said. 
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however,  that  there  are  implied  provisions  to  that  effect, 
and  that  they  are  found  in  ihe  sections  of  the  statutes 
relating  to  the  manner  of  commencing  actions,  and  to  the 
form  and  contents  of  a  summons.  Turning  to  these  sec- 
tions, it  will  be  noticed  that  it  is  necessary,  in  order  to 
commence  an  action,  if  the  defendant  does  not  voluntarily 
appear,  to  serve  a  summons.  It  will  be  noticed,  also,  that 
these  sections  are  not  entirely  consistent.  By  §  4870,  Bal. 
Code,  it  is  provided  that  the  summons  must  require  the 
defendant  to  "answer  the  complaint,  and  serve  a  copy  of 
his  answer  on  the  person  whose  name  is  subscribed  to  the 
summons,  at  a  place  within  the  state  therein  specified  in 
which  there  is  a  post-office" ;  while  §  4871,  which  also  pur- 
ports to  prescribe  what  the  summons  shall  contain,  omits 
this  requirement,  substituting  therefor  the  requirement 
that  the  defendant  shall  appear  "and  defend  the  action." 
The  first  mentioned,  again,  seems  not  to  require  that  the 
post-office  address  follow  the  subscription  of  the  plaintiff's 
or  attorney's  name  to  the  summons,  while  the  second  makes 
this  necessary.  The  form  given  in  §  4872  complies  liter- 
ally with  the  second  section  quoted,  but  with  the  first  only 
substantially,  if  at  all.  Tbe  argument  against  the  right 
of  a  nonresident  attorney  to  issue  a  summons  is  based  upon 
the  first  section  cited.  It  is  said  that,  inasmuch  as  the 
summons  must  contain  a  direction  to  the  defendant  to 
serve  his  answer  on  the  person  whose  name  is  subscribed 
to  the  summons,  "at  a  place  within  the  state  therein  speci- 
fied at  which  there  is  a  post  office,"  it  was  intended  that 
the  person  subscribing  the  summons  should  have  a  place 
of  residence  within  the  state,  and  that  none  other  can  issue 
a  summons.  But  we  cannot  think  this  a  proper  construction 
of  the  statutes,  taken  as  a  whole.  The  section  of  the 
statute  which  permits  an  attorney  residing  in  and  who  is 
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a  citizen  of  another  state  to  become  a  member  of  the  bar 
of  this  state  puts  no  restrictions  upon  his  powers  or  privi- 
leges which  it  does  not  put  upon  resident  attorneys.  It  was 
enacted  subsequent  in  time  to  the  section  of  the  statute 
which  is  claimed  to  require  a  residence.  It  would  seem 
naturally  to  follow,  therefore,  that,  if  the  statute  was  orig- 
inally enacted  for  resident  attorneys  only,  that  a  subse- 
quent statute  empt^wering  the  courts  to  admit  to  practice 
attorneys  residing  in  another  state  and  giving  them  all 
the  powers  of  local  attorneys,  would  operate  of  itself  as 
a  repeal  or  modification  of  the  first  statute  in  so  far  as  the 
two  were  conflicting.  But  it  is  unnecessary  to  go  to  this 
extent.  A  nonresident  attorney  may  name  a  place  within 
the  state  at  which  the  summons  can  be  served  on  him  or 
some  one  for  him,  and  thus  comply  with  even  the  literal 
requirements  of  the  statute,  Nor  is  there  any  merit 
in  the  objection  that  the  summons  was  issued  by  the  at- 
torney outside  of  the  state.  The  summons  is  in  no  sense 
a  process  of  the  court;  it  is  a  notice  merely,  which  an 
attorney  is  authorized  to  issue  and  cause  to  be  served  with- 
out the  direction  or  knowledge  of  the  court.  Its  proper 
service  and  filing  in  court,  with  due  proof  of  service,  is 
the  essential  thing  which  gives  the  court  jurisdiction  over 
the  person  or  property  of  an  unwilling  defendant.  It  can 
make  no  difference,  therefore,  at  what  place  the  summons 
is  made  out  or  subscribed. 

The  next  question  is,  was  the  summons  void  on  its  face  ? 
As  we  say,  it  followed  the  form  prescribed  in  §  4872, 
rather  than  the  requirements  of  §  4870.  It  did  not,  there- 
fore, contain  in  its  body  a  direction  to  the  defendant  re- 
quiring him  to  answer  the  complaint,  and  serve  a  copy  of 
his  answer  on  the  person  whose  name  is  subscribed  to  the 
summons  at  a  place  within  the  state  therein  specified  in 
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which  there  id  a  post-office,  but  contained  a  direction  to 
the  defendant  to  appear  within  sixty  days  after  service  of 
the  summons  and  defend  the  action,  to  which  was  sub- 
scribed the  names  of  the  attorneys,  followed  by  their  post- 
office  address  at  a  place  within  the  state.  This  was  a 
sufficient  compliance  with  the  statute.  Ordinarily,  where 
a  statute,  consisting  of  several  sections,  provides  for  the 
issuance  of  a  notice  or  writ,  prescribes  certain  require- 
ments for  it,  and  subsequently  gives  a  form  to  which  it 
may  substantially  conform,  it  is  sufficient  to  give  the 
notice  or  issue  the  writ  in  the  form  prescribed,  whether  or 
not  it  contains  all  of  the  prescribed  requirements;  the 
reason  being  that  it  will  be  presumed  that  the  legislature 
treated  the  language  of  the  form  and  the  language  of  the 
sections  prescribing  the  requirements  as  synonymous.  But 
were  the  rule  otherwise,  we  cannot  think  the  present  sum- 
mons void  on  its  face.  It  is  subscribed  by  an  attorney 
authorized  to  issue  a  summons,  who  gives,  following  his 
name,  his  post-office  address  at  a  place  within  the 
state.  Whether  this  would  be  sufficient  if  seasonablv 
attacked  on  this  groimd  in  the  lower  court,  we  shall  not 
decide,  as  it  is  clearly  good  against  the  general  objection 
that  it  is  void  on  its  face,  raised  here  for  the  first  time. 

The  order  appealed  from  is  reversed,  and  the  cause 
remanded  to  the  lower  court  to  reinstate  the  case  and  re- 
quire the  respondent  to  answer  to  the  merits. 

Mount,  Dunbar  and  Anders,  JJ.,  concur. 
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Susan  A.  Ramsay,  Itespondent,  v.  Ta(^oma  Land  Com- 
pany et  al.,  Appellants. 

APPEAL  —  DISMISSAL  —  SUFFTCIKNCY  OF  NOTICE  AND  BOND. 

Wbere  the  attorney  for  defendants  gave  notice  of  appeal 
for  all  of  them  and  executed  a  bond  in  behalf  of  all,  no  ground 
is  afforded  for  dismissal  of  the  appeal  by  reason  of  the  facts 
that  certain  of  the  appellants  failed  to  execute  the  appeal  bond, 
and  that  notice  of  appeal  was  not  served  on  some  of  them. 

PUBLIC   LANDS  —  BAILBOAD   GBANT8  —  SALE   OF  LANDS   EXCLX7DED   FBOM 
GRANT  —  PREFEKENCE  BIGHTS   OF   PURCHASER. 

Under  24  St.  at  Large,  557,  §  5,  which  provides  that  where  any 
railway  company  shall  have  sold  to  citizens  of  the  United  States 
as  a  part  of  its  land  grant  from  the  government  lands  cotermin- 
ous with  the  constructed  portion  of  Its  road,  but  which  are  for 
any  reason  excepted  from  the  operation  of  Its  grant,  the  bona  fide 
purchaser  may  make  payment  to  the  United  States  at  the  gov- 
ernment price  and  shall  thereupon  be  entitled  to  patent,  one  who 
had  in  good  faith  purchased  the  land  from  the  railroad  company, 
and,  upon  the  decision  of  the  land  department  adverse  to  the 
railroad's  right  to  the  land,  had  applied  within  a  reasonable  time 
to  make  purchase  under  the  above  act  of  congress,  had  a  pref- 
erence right  as  against  a  homestead  entrynmn,  who  had  made 
entry  within  four  mbnths  after  notice  of  cancellation  of  the  rail- 
road's right  to  the  land,  and  with  actual  knowledge  of  all  the 
facts. 

SAME CITIZENSHIP  OF   CORPORATIONS. 

A  corporation  organized  under  the  laws  of  any  state  is  a 
citizen  of  the  United  States  within  the  meaning  of  24  St.  at 
Large,  557,  authorizing  citizens  of  the  United  States,  in  certain 
cases,  to  purchase  government  lands. 

Appeal  from  Suj)erior  Court,  Pierce  Countv. — Hon. 
Thad  Huston,  Judge.    Reversed. 

J?.  B.  York,  for  appellants. 

J.  W.  A.  Nichols  and  John  C.  Stallcup,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — The  respondent  brought  this  action  in 
the  court  below,  and  prayed  that  she  be  decreed  to  be  the 
owner  of  the  southwest  quarter  of  the  northwest  quarter 
of  section  3,  township  20  north,  of  range  2  E.,  W.  M., 
situate  in  Pierce  county,  Washington,  and  that  defendants 
be  decreed  trustees  of  the  title  for  the  use  of  r^pondent 
A  decree  was  entered  as  prayed,  and  defendants  appeal. 

A  motion  is  made  to  dismiss  the  appeal  because  certain 
of  the  appellants  failed  to  execute  the  bond  on  appeal, 
and  because  the  notice  of  appeal  was  not  served  on  certain 
of  the  defendants.  We  find  that  the  notice  of  appeal  was 
given  by  all  the  defendants  by  their  attorney,  and  the 
bond  was  executed  on  behalf  of  all,  also  by  their  attorney. 
The  motion  is  therefore  denied. 

The  facts  in  the  case  are  not  disputed,  and  are  substan- 
tially as  follows:  The  land  in  question  is  located  within 
the  primary  limits  of  the  land  grant  made  to  the  Northern 
Pacific  Kailroad  Company  by  joint  resolution  of  congress 
of  May  31,  1870.  The  railroad  company,  on  August  13, 
1870,  filed  its  map  of  general  route,  and  on  May  14,  1874, 
filed  its  map  of  definite  location  in  the  office  of  the  secre- 
tary of  the  interior.  Pursuant  thereto,  the  land  depart- 
ment of  the  United  States  withdrew  and  reserved  from  sale 
and  entry  the  odd-numbered  sections  of  land  within  the 
limits  of  the  grant,  including  the  land  in  question.  Prior 
to  the  grant,  and  on  May  19,  1869,  one  W.  C.  Kincade 
had  made  a  pre-emption  filing  on  the  land,  but  had  aban- 
doned the  filing  and  the  land  prior  to  the  act  of  1870.  Sub- 
sequent to  the  filing  of  the  map  of  definite  location,  the  land 
was  held  by  the  railroad  company,  and  considered  by  the 
land  department  to  have  passed  to  the  railroad  company 
by  the  grant,  until  the  departmental  decision  of  July  13, 
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1896,  in  Corliss  v.  Northern  Pacific  B.  R,  Co.,  which  held 
that  lands  of  this  character  were  excepted  from  the 
grant.  In  1874  the  Northern  Pacific  Railroad  Company, 
for  value  and  in  good  faith,  sold  and  conveyed  the  land  to 
the  Tacoma  Land  Company,  a  corporation,  and  bona  fide 
purchaser  for  value.  Thereafter  the  Tacoma  Land  Com- 
pany, for  value  and  in  good  faith,  sold  the  land  to  the 
other  appellants  herein,  who  also  purchased  in  good  faith 
and  for  value.*  On  October  13,  1896,  the  conmiissioner  of 
the  general  land  office  of  the  United  States,  by  letter  of 
that  date,  on  the  basis  of  the  decision  in  Corliss  v.  North- 
ern Pacific  B.  R.  Co,,  canceled  the  railroad  company^s 
list  of  the  land  in  question.  On  February  24,  1897,  the 
respondent  filed  in  the  local  land  office  her  application 
to  enter  the  land  as  a  homestead.  The  filing  was  accepted, 
and,  in  May,  1897,  she  went  upon  the  land  where  she 
has  since  remained,  and  made  improvements  thereon  to 
the  value  of  $1,200.  In  August,  1897,  the  Tacoma  Land 
Company  filed  its  application  in  the  local  land  office  to 
purchase  the  land  under  §  5  of  the  act  of  congress  of 
March  8,  1887.  The  respondent  contested  the  right  of 
the  Tacoma  Land  Company  to  purchase,  and  the  local 
office,  upon  a  hearing,  decided  in  favor  of  the  land  com- 
pany and  awarded  the  land  to  the  said  company.  An 
appeal  was  taken  from  this  decision  tq  the  commissioner 
of  the  General  Land  Office,  and  thereafter  to  the  Secretary 
of  the  Interior,  and  each  of  these  departments  affirmed 
the  decisicm  of  the  local  land  office.  On  October  4,  1900, 
the  homestead  entry  of  respondent  was  canceled,  and  on 
February  20,  1901,  a  patent  for  the  land  was  issued  by 
the  United  States  to  the  Tacoma  Land  Company.  No 
fraud  or  imposition  is  alleged  or  claimed  in  this  case. 
The  only  question  in  the  case  is  whether  or  not  the  land 
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department  of  the  United  States  has  properly  construed 
§  6  of  the  aet  of  congress  approved  March  3,  1887  (24 
8t  at  Large,  p.  557),  as  giving  to  the  Tacoma  Land  Com- 
panj  a  preference  right  to  purchase  the  land  in  question 
over  the  respondent,  who>  with  knowledge  of  the  rights  of 
appellants,  had  filed  on  the  land  prior  to  the  application 
of  the  land  company  to  purchase.  Section  5  of  the  act  is  as 
follows : 

"That  where  any  said  company  shall  have  sold  to  citi- 
zens of  the  United  States,  or  to  persons  who  have  declared 
their  intention  to  become  such  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  use  of  such  com- 
pany, said  lands  being  the  numbered  sections  prescribed 
in  the  grant,  and  being  coterminous  with  the  constructed 
parts  of  said  road,  and  where  the  lands  so  sold  are  for 
any  reason  excepted  from  the  operation  of  the  grant  to 
said  company,  it  shall  be  lawful  for  the  bona  fide  pur- 
chaser thereof  from  said  company  to  make  payment  to  the 
United  States  for  said  lands  at  the  ordinary  government 
price  for  like  lands,  and  thereupon  patents  shall  issue 
therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  as- 
signs." 

In  Wiseman  v.  Eastman^  21  Wash.  163  (57  Pac.  398), 
this  court  held  that,  where  the  charge  is  mistake  or  mis- 
construction of  law  by  the  Land  Department,  the  courts 
will  not  set  aside  a  patent  or  declare  a  trust  in  lands, 
unless  such  mistake  or  misconstruction  is  clearly  manifest 
In  United  States  v,  Winona  Railway  Co.,  166  U.  S.  463 
(17  Sup.  Ct.  368),  the  supreme  court  of  the  United  States, 
in  construing  the  section  in  question  said : 

''Section  5  of  the  same  act  applies  to  cases  in  which  no 
certification  or  patent  has  issued,  and  yet  the  lands  sold 
by  the  railroad  company  are  the  numbered  sections  pre- 
scribed in  its  grant,  and  coterminous  with  the  constructed 
portions  of  its  road,  and  it  is  there  provided  that  where 
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the  lands  so  sold  by  the  company  'are  for  any  reason  ex- 
cepted from  the  operation  of  the  grant  to  said  eompBinj/ 
the  purchaser  may  obtain  title  directly  from  the  gOTem- 
ment  by  paying  to  it  the  ordinary  government  price  of 
snch  limds.  It  is  true  the  term  used  here  is  ^bona  fide 
purchaser/  but  it  is  a  bona  fide  purchaser  from  the  com- 
pany,  and  the  description  given  of  the  lands,  as  not  con- 
veyed and  *for  any  reason  excepted  from  the  operation  of 
the  grant,'  indicates  that  the  fact  of  notice  of  defect  of 
title  was  not  to  be  considered  fatal  to  the  right  Congress 
attempted  to  protect  an  honest  transaction  between  a  pur- 
chaser and  a  railroad  company,  even  in  the  absence  of  a 
certification  or  patent.  These  being  the  provisions  of  the 
act  of  1887,  the  act  of  1896,  confirming  the  right  and  title 
of  a  bona  fide  purchaser,  and  providing  that  the  patent  to 
his  lands  should  not  be  vacated  or  annulled,  must  be  held 
to  include  one  who^  if  not  in  the  fullest  sense  a  ^bona  fide 
purchaser,'  has,  nevertheless,  purchased  in  good  faith  from 
the  railroad  company.  .  .  .  Our  conclusion  is  that  these 
acts  operate  to  confirm  the  title  to  every  purchaser  from 
a  railroad  company  of  lands  certified  or  patented  to  or  for 
its  benefit,  notwithstanding  any  mere  errors  or  irregular- 
ities in  the  proceedings  of  the  land  department,  and  not- 
withstanding the  fact  that  the  lands  so  certified  or  patented 
were,  by  the  true  construction  of  the  land  grants,  although 
within  the  limits  of  the  grants,  excepted  from  their  opera- 
tion, providing  that  he.purchased  in  good  faith,  paid  value 
for  the  lands,  and  providing,  also,  that  the  lands  were 
public  lands  in  the  statutory  sense  of  the  term,  and  free 
from  individual  or  other  claims." 

It  seenis  that  the  ftfcts  in  this  case  bring  the  appellant 
strictly  within  the  letter  and  spirit  of  that  statute  aS  above 
construed.  This  land  had  been  sold  by  the  Northern  Pac- 
ific Railroad  Compdny  as  part  of  its  grant.  The  Tacoma 
Land  Company,  for  value  and  in  good  faith,  became  the 
pntchaser.  The  land  was  in  an  odd  numbered  section, 
and  coterminous  with  the  constructed  part  of  the  coftt- 
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pany's  road.  The  land  was  excepted  from  the  grant  by 
reason  of  the  fact  that  Kincade  had  filed  a  pre-emption 
thereon  prior  to  the  grant.  But>  prior  to  the  passage  of 
the  resolution  of  1870^  Kincade  had  abandoned  his  filing 
and  the  possession  of  the  land^  and  never  returned  to  claim 
the  same.  Prior  to  1896  the  land  had  been  treated  by 
the  railroad  company  and  the  land  department  as  belong- 
ing to  the  railroad  company^  and,  while  so  treated,  was 
purchased  by  the  Tacoma  Land  Company  and  the  other 
appellants,  and,  while  the  deeds  of  the  purchasers  were 
on  file  in  the  county  where  the  lands  are  situated,  and 
within  four  mionths  after  the  land  department  had  notified 
the  local  land  office  that  the  enlistment  of  the  land  by  the 
railroad  company  had  been  canceled,  the  respondent  filed 
on  the  land.  Under  these  circumstances,  the  local  land 
office  had  no  right  to  accept  the  filing  of  respondent,  and 
thereby  terminate  the  right  of  appellants  to  purchase  un- 
der §  5  of  the  act  of  1887,  above  quoted.  We  are  satisfied 
that  the  appellants  had  a  preference  right  to  purchase 
within  a  reasonable  time,  and  that  the  land  department 
correctly  construed  the  law  in  so  holding. 

It  is  argued  by  respondent  that  the  Tacoma  Land  Com- 
pany, which  is  a  corporation  under  the  laws  of  the  state 
of  Pennsylvania,  is  not  a  citizen  of  the  United  States 
within  the  meaning  of  the  statute,  and  is  for  that  reason 
not  entitled  to  purchase  under  §  5  of  the  act  of  1887.  This 
question,  we  think,  was  settled  against  respondent's  conten- 
tion in  United  States  v.  Northwestern  Express,  Stage  £ 
Transportation  Co.,  164  U.  S.  686  (17  Sup.  Ct  206). 

For  these  reasons,  the  judgment  of  the  lower  court  is 
reversed,  and  the  cause  dismissed. 

FuLLEETON,  C.  J.,  and  Hadley,  Dunbae  and  Anders, 
JJ.,  concur. 
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Lewis  County,  Respondent,  v.  Jas.  K.  Schobey  et  al.. 

Appellants. 

EMINENT  DOMAIN  —  APPBOPBIATION  OF  lAND  FOB  DRAINAGE  FPBF0SE8 
—  8UFF101EN0T  OF  PETITION. 

A  petition  for  condemnation  of  landB  for  ditch  purposes,  under 
Laws  1895,  p.  142,  Is  not  demurrable  for  want  of  an  averment 
that  an  offer  to  purchase  was  made  prior  to  the  beginning  of  suit, 
since  the  statute  is  in  the  altemative,  and  authorizes  the  county 
commissioners  to  either  purchase  or  condemn. 


The  petition  in  a  proceeding  Instituted  by  county  commis- 
sioners for  the  condemnation  of  land  necessary  for  the  construc- 
tion of  a  ditch  need  not  set  forth  in  exhaustive  detail  all  the 
steps  taken  by  the  commissioners,  but  is  suffldent  if  it  notifies 
defendants  in  plain  and  specific  language  of  tne  Issues  to  be 
tried. 


DAMAGES  ^  TO  WHOM  ASSESSABLE. 

A  judgment  awarding  damages  for  the  appropriation  of  land 
for  ditch  purposes  against  the  ditch  district,  which  might  be  an 
irresponsible  party,  instead  of  against  the  county  in  whose  name 
the  action  was  instituted,  would  work  no  injury  to  the  person 
whose  property  was  damaged,  where  the  Judgment  provided 
that  the  proceedings  should  stand  abated  unless  the  damages 
were  paid  within  a  specified  time. 

SAME  —  COSTS. 

Where  proceedings  for  the  appropriation  of  land  for  ditch 
purposes  are  instituted  in  the  name  of  a  county,  but  in  real- 
ity for  the  benefit  of  a  ditch  district,  which  is  the  real  party 
in  Interest,  the  district  and  not  the  county  would  be  liable  for 
the  costs. 

Appeal  from  Superior  Court,  Lewis  County. — ^Hon. 
H.  W.  B.  Hewen,  Judge  pro  torn.    Affirmed. 

W.  W,  Langhome,  for  apj)ellaiits. 
David  Stewart,  for  respondents. 
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The  opinion  of  the  court  "was  delivered  by 

Dunbar^  J. — This  is  a  condemnation  proceeding^  insti- 
tuted by  the  commissioners  of  Lewis  county  against  the 
land  of  appellants  under  the  provisions  of  the  act  of  March 
19,  1895  (Laws  1895,  p.  142).  Judgment  of  condemna- 
tion was  awarded  against  a  strip  of  appellant's  land,  and 
judgment  of  damages  in  favor  of  appellants  for  $60  .and 
costs  against  the  Lincoln  Creek  ditch  fund. 

Motion  is  interposed  by  the  respondent  to  dismiss  the 
appeal,  but,  inasmuch  as  it  appears  by  stipulation  found 
in  the  record  that  several  other  like  cases  are  pending, 
which  are  to  be  determined  by  the  decision  of  this  court 
on  the  case  under  consideration,  and  since  the  conclusion 
reached  on  the  merits  renders  a  decision  of  the  motion  to 
dismiss  unnecessary,  we  have  thought  it  best  to  pass  the 
motion  without  discussion  or  decision,  and  decide  the  case 
on  its  merits.  For  this  reason  we  will  briefly  discuss  the 
error  alleged  in  overruling  the  demurrer  to  the  petition, 
although  it  is  doubtful  if  that  question  could  properly  be 
presented  on  this  appeal  by  virtue  of  the  notice  of  appeal, 
which  notifies  the  respondent  that  the  appeal  is  taken  only 
from  80  much  of  the  judgment  as  adjudges  that  the  dam- 
ages and  costs  shall  be  taxed  against  the  Lincoln  Creek 
district.  But,  considering  the  point  properly  raised,  we 
think  the  petition  was  sufficient,  and  that  no  error  was 
committed  in  overruling  the  demurrer  to  the  same.  The 
petition  is  the  ordinary  petition  in  such  cases,  and  we  do 
not  think  that  it  is  within  the  contemplation  of  the  statute 
that  the  petition  should  set  forth  in  exhaustive  detail  all 
the  steps  taken  by  the  commissioners.  The  proceeding  is 
not  intended  to  be  a  technical  or  difficult  one.  The  defend- 
ants are  notified  in  plain  and  specific  language  of  the  issues 
to  be  tried,  and  this  is  sufficient  to  meet  not  only  the  re- 
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quirementfl  of  the  act,  but  the  spirit  of  the  general  provi- 
sioBs  of  the  Code  in  relation  to  pleadings.  Neither  is  it 
necessary  that  there  should  be  an  averment  that  an  offer 
to  purchase  was  made  prior  to  the  beginning  of  the  suit 
The  statute  is  in  the  alternative,  and  authorized  the  com- 
missioners to  either  purchase  or  condenm. 

The  alleged  error  upon  which  the  notice  of  appeal  is 
given  is  the  action  of  the  court  in  adjudging  that  the  dam- 
ages and  costs  shall  be  taxed  against  the  Lincohi  Creek 
district.  This  assignment  of  error  is  not  exactly  in  accord- 
ance with  the  judgment,  which  taxes  the  costs  and  damages 
to  the  Lincoln  Creek  district  fund.  It  is  earnestly  con- 
tended by  the  appellants  that  the  Lincoln  Creek  district 
or  the  Lincoln  Creek  district  fund  may  or  may  not  be 
responsible,  but,  so  far  as  the  damages  for  the  taking  of 
appellants'  property  are  concerned,  appellants  cannot  be 
injured  in  any  way,  nor  are  any  of  their  constitutional 
rights  invaded  or  imperiled  by  this  judgment.  It  is  speci- 
fically provided  in  the  judgment  that,  unless  the  damages 
awarded  are  paid  within  a  specified  time,  the  proceedings 
shall  stand  abated,  and  that,  until  the  compensation  is 
fully  paid  and  satisfied,  no  entry  or  occupancy  of  said 
lands,  or  any  part  thereof,  shall  be  taken  or  had  on  the  part 
of  the  plaintiff.  It  is  true  that,  so  far  as  the  costs  are  con- 
cerned, a  hardship  might  be  imposed  upon  the  defendants 
if  the  ditch  district  should  happen  from  any  reason  to 
disband  without  any  available  fund  out  of  which  the  costs 
could  be  collected,  but  this  is  liable  to  occur  to  any  litigant 
with  an  irresponsible  antagonist.  Inasmuch  as  the  county 
seems  by  the  law  to  be  made  simply  the  agent  of  the 
district  for  the  purpose  of  determining  the  value  of  the 
land  sought  to  be  condemned  for  the  benefit  of  the  district, 
and  is  not  the  real  party  in  interest,  the  controversy  actu- 
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ally  being  waged  between  the  district  and  the  defendants^ 
the  county  is  not  responsible  for  the  costs,  and  no  error  was 
committed  by  the  court  in  refusing  to  so  adjudge. 
Affirmed. 

FuLLEBTON,  C.  J.,  and  Hadlbt^  Mount  and  Andebs^ 
JJ.,  concur. 


31    3W 
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88    1081 

42  476  Otto  Noebdlinger,  Appellant,  v.  B.  F.  Huff,  as  Sheriff 

of  Chehalis  County,  Respondent, 

JUDGMENT  —  COLLA.TERAL      ATTACK — PBESUMPTIONS  JUBISDICTION 

OF  FEBSONS. 

Ab  against  collateral  attack,  it  will  be  presumed,  in  support 
of  a  Judgment  obtained  upon  serrlce  made  by  a  special  con- 
stable, that  the  officer  was  properly  appointed  and  had  author- 
ity to  act. 

SAME  —  JUDGMENT  OF  JUSTICE  —  ATTACK  IN  SUPERIOR  COURT. 

Under  Bal.  Code.  §  5136.  when  the  judgment  of  a  justice  of 
the  peace  is  certified  to  the  office  of  the  clerk  of  the  superior 
court,  it  becomes,  in  effect,  a  judgment  of  the  superior  court, 
and  subject  to  direct  attack  therein. 

SAME  —  RESTRAINING  EZBOUTION   SALE  —  EVIDENCB. 

In  an  action  brought  in  one  court  to  restrain  an  execution 
sale  based  upon  the  judgment  of  another  court,  evidence  dehors 
the  record  is  inadmissible  for  the  purpose  of  impeaching  the 
authority  for  the  issuance  of  the  execution. 

SAME  —  JURISDICTION  OF  SUBJECT  MATTER. 

The  superior  court  has  jurisdiction  of  an  action  whose  sub- 
ject matter  is  the  restraining  of  an  alleged  illegal  execution  sale 
of  property  which  lies  within  the  territorial  jurisdiction  of  the 
court. 

APPEAL  —  PRESX7MFTI0NS   IN   AID   OF   JUDGMENT. 

Judgment  of  dismissal  of  an  action  at  the  time  of  the  disso- 
lution of  a  temporary  restraining  order  therein  was  not  error 
*      when  the  motion  to  dissolve  contained  recitals  which  were  eqniv- 
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alent  to  a  demurrer  for  want  of  facts,  and  the  order  dissolving 
the  injunction  was  tantamount  in  eftect  to  an  order  sustaining 
a  general  demnirrer  to  the  complaint. 

SAME. 

It  will  be  presumed  on  appeal,  in  aid  of  a  judgment  rendered 
on  sustaining  a  demurrer  to  a  complaint,  that  the  plaintiff  stood 
on  his  complaint,  where  his  exception  to  the  order  of  the  court 
was  not  followed  by  request  for  leave  to  amend. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Mason  Iewin,  Judge.    AiBrmed. 

Bush  &  Fox,  for  appellant. 
J,  L.  Corrigan,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  brought  this  action  in  the  supe- 
rior court  of  Chehalis  county  to  enjoin  respondent,  as 
sheriff  of  said  county,  from  selling  the  personal  property 
of  appellant  under  execution.  The  complaint  shows  that 
the  judgment  was  obtained  before  a  justice  of  the  peace  in 
Sl^agit  county,  that  it  was  certified  by  said  justice  to  the 
superior  court  of  Skagit  county,  and  that  the  execution 
under  which  respondent  assumes  to  act  was  issued  out  of 
said  superior  court.  It  is  alleged  that,  prior  to  the  com- 
mencement of  the  action  in  the  justice  court,  appellant  was 
a  resident  of  Chehalis  county,  and  that  no  service  of  pro- 
cess from  the  justice  court  was  ever  had  upon  him ;  that  he 
has  a  meritorious  defense  to  the  action,  and  would  have 
appeared  and  defended  the  same  if  he  had  been  served 
with  any  process  or  notice  that  a  suit  was  pending.  A 
temporary  restraining  order  was  issued,  and  respondent 
thereafter  moved  to  dissolve  it.  Certain  affidavits,  record 
evidence,  and  stipulations  were  submitted  at  the  hearing. 
The  court  dissolved  the  restraining  order  on  the  ground 
that  it  had  no  jurisdiction  of    the    subject-matter,    and 
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entered  judgment  dismissing  the  action.     This  appeal  is 
from  said  order  and  judgment 

Kespondent  has  filed  no  brief  in  this  court,  and  we  are 
therefore  not  advised  as  to  the  views  of  the  trial  court  in 
support  of  its  judgment.  But  a  certified  copy  of  the 
judgment  of  the  justice  of  the  peace  was  introduced  at  the 
hearing  upon  the  motion  to  dissolve  the  injunction.  It 
recites  that  the  service  of  summons  was  had  by  leaving 
a  copy  thereof  at  appellant's  place  of  abode,  in  Skagit 
county,  with  Mr.  Grierson,  a  person  over  twelve  years  of 
age,  and  such  was  the  return  made  by  the  officer.  The 
facts  recited  made  a  good  service,  under  §  6545,  Bal.  Code. 
The  judgment  also  shows  that  the  justice  had  jurisdiction 
of  the  subject-matter,  since  it  discloses  that  the  action  was 
for  the  recovery  of  money  on  account  for  goods  sold  in  a 
sum  less  than  $100.  It  is  therefore  regular  upon  its  face, 
since  it  shows  jurisdiction  of  both  the  subject-matter  and 
the  person.  Appellant  insists  that,  since  the  record  shows 
that  the  summons  was  served  by  a  special  constable,  it 
should  also  show  the  existence  of  the  statutory  conditions 
authorizing  the  appointment  of  a  special  constable.  We 
think  it  must  be  presumed  in  support  of  the  judgment, 
as  against  collateral  attack,  that  the  officer  was  properly 
appointed  and  had  authority  to  act.  The  judgment  being 
regular  upon  its  face,  is  not  subject  to  collateral  attack 
upon  the  ground  that  it  is  void.  If  a  judgment  bears  upon 
its  face  the  evidence  which  renders  it  void,  the  rule  is 
otherwise,  and  it  is  entitled  to  no  consideration  in  any 
court  as  evidence  of  right.  But  this  court  has  held  that 
where  the  court  rendering  a  judgment  has  jurisdiction  of 
the  subject-matter,  and  adjudges  that  jurisdiction  has  been 
properly  acquired  over  the  person  of  the  defendant,  where 
there  is  nothing  in  the  record  to  contradict  it,  siich  adjudi- 
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cation  is  as  conclusive  as  that  upon  any  other  question  in 
4lie  flaefi,  vhan  nnllfltnimlly  #lteuhud.  Kizer  v.  Caufield, 
17  Wash.  417  (49  Paa  1064)  ;  Bogers  v.  Miller,  13  Wash. 
82  (42  Pac.  525,  52  Am.  St.  Eep.  20) ;  Munch  v.  Mc- 
Laren, 9  Wash.  676  (38  Pac.  205) ;  Peyton  v.  Peyton, 
28  Wash.  278  (68  Pac.  757).  It  is  manifest,  therefore, 
that  the  record  from  the  justice  court  in  Skagit  county, 
supplemented  by  the  execution  issuing  from  the  superior 
court  of  said  county,  showed  authority  for  respondent  to 
make  the  sale  sought  to  be  enjoined  in  this  action.  Certain 
stipulated  facts  were  submitted  at  the  hearing,  which,  if 
used  as  evidence  in  a  direct  attack  upon  the  judgment, 
would  bear  upon  the  question  of  its  validity.  But  they 
could  not  be  considered  in  this  collateral  action,  under  the 
rule  of  this  court  above  stated.  Under  §  5136,  Bal.  Code, 
when  the  judgment  of  the  justice  was  certified  to  the  office 
of  the  clerk  of  the  superior  court  of  Skagit  county  it  be- 
came ^'to  all  intents  and  purposes  a  judgment  of  said 
superior  court,"  and  as  such  was  subject  to  attack  in  that 
court,  where  evidence  not  in  the  record  could  be  intro- 
duced to  show  that  the  judgment  was  void.  A  direct 
attack  in  that  court  would  doubtless  have  led  to  a  recall 
of  the  execution  until  the  matter  could  be  determined,  and 
no  rights  of  appellant  would  have  been  jeopardized.  But 
in  this  action  appellant  seeks  in  a  court  foreign  to  the 
judgment  to  restrain  an  execution  sale  of  personal  prop- 
erty, and,  to  justify  his  demand,  he  asks  the  court  to  hear 
evidence  not  found  in  the  record  of  the  judgment,  for  the 
purpose  of  impeaching  the  authority  for  an  execution  is- 
sued by  another  tribunal.  This,  as  we  have  seen,  cannot 
be  done,  under  the  rule  heretofore  followed  by  this  court. 
The  superior  court,  in  its  order  dissolving  the  temporary 
restraining  order,  states  as  a  reason  that  it  has  no  juris- 
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diction  of  the  subject-matter.  We  think  the  reason  stated 
is  erroneous.  The  subject-matter  of  the  action  is  the 
restraint  of  an  alleged  illegal  execution  sale  of  property 
within  the  territorial  jurisdiction  of  the  court  The  sub- 
ject-matter is  therefore  within  the  jurisdiction  of  the  court 
and,  if  the  judgment  back  of  the  execution  disclosed  upon 
its  face  that  it  was  void,  the  execution  would  be  unauthor- 
ized, and  it  would  be  the  duty  of  the  court  to  restrain  the 
sale.  It  does  appear,  however,  that  the  evidence  submitted 
at  the  hearing  upon  the  motion  to  dissolve  was  not  suffici- 
ent to  warrant  the  continuance  of  the  restraining  order, 
and  it  was  therefore  properly  dissolved. 

Judgment  of  dismissal  was  also  entered  at  the  time  the 
temporary  restraining  order  was  dissolved.  It  is  urged 
by  appellant  that  it  was  error  to  enter  final  judgment  until 
after  final  hearing  of  the  cause.  As  a  general  proposition, 
the  contention  is  correct,  but  the  so-called  motion  to  dis- 
solve contained  recitals  which  are  the  equivalent  of  a 
demurrer  to  the  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  respondent.  The  order  dissolving  the  injunction  was 
tantamount  in  its  effect  to  an  order  sustaining  a  general 
demurrer  to  the  complaint  Appellant  noted  a  general 
exception  to  the  court's  order  and  judgment,  but  we  find 
no  request  in  the  record  for  leave  to  amend  the  complaint 
Moreover,  appellant  does  not  suggest  in  his  brief  in  this 
court  that  he  desired  to  amend,  or  that  he  could  have 
amended  so  as  to  state  any  cause  of  action  different  from 
that  contained  in  his  complaint.  We  will  therefore  pre- 
sume, in  support  of  tho  judgment,  that  appellant  stood 
upon  his  complaint  and  did  not  desire  to  amend. 

Since  we  think  the  complaint  does  not  state  a  cause  of 
action  the  judgment  is  affirmed. 

FxjxLEBTON,  C.  J.,  and  Aitoebs,  Mount  and  Dtikbab, 
JJ.,  concur. 
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Thomas  Wiksob,  Appellant,  v.  Gesman  Savings  and 

IjOan  Society  et  al..  Respondents. 

nr JUNCTION  —  VIOLATION    OF   PABTT    WAIX    AOREBMSNT  —  ACTION    BT 
TBNANT — NSCES8ABT  PABTIE8. 

The  fact  that  adjoining  owners  had  under  a  party  wall  agree- 
ment provided  for  the  common  use  of  an  elevator,  stairway,  and 
hallB  in  the  building  would  not  make  the  owner  of  one  of  the 
buildings  a  necessary  party  plaintifC  in  an  action  by  his  tenant 
to  restrain  the  proprietors  of  the  adjoining  building  from  dis- 
turbing his  peaceable  and  quiet  possession  by  blocking  up  one 
of  the  halls  so  as  to  prevent  egress  and  ingress  from  said  tenant's 
premises  by  way  of  such  elevator  and  stairway. 

SAMX  —  ADJOINING      LOT      0WNBB8  —  BE8TBAININ0      TBBSPA88  —  CON- 
STBUCnON  OF  STATUTE. 

Under  Bal.  Code,  8  5433,  which  provides  that  "an  injimction 
may  be  granted  to  restrain  the  malicious  erection,  by  any  owner 
or  lessee  of  land,  of  any  structure  intended  to  spite,  injure,  or 
annoy  an  adjoining  proprietor,"  a  right  of  action  is  given  to  the 
one  occupying  the  premises  either  as  tenant  or  owner. 

BASIS A6BKEMKNT  FOB  ABBITBATION  —  E8T0FFEL. 

Where  the  status  quo  under  a  party  wall  agreement,  which 
proYided  for  the  common  use  of  halls,  stairway  and  elevator  in 
adjoining  buildings,  and  that  in  case  of  a  dispute  between  the 
IMirties  resort  should  be  had  to  arbitration,  was  disturbed  by 
the  wrongful  action  of  one  of  the  parties  in  dispossessing  the 
other  from  the  free  use  of  the  premises  in  dispute,  the  injured 
party  may  resort  to  the  courts,  instead  of  being  compelled  to 
propose  an  arbitration. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tallmaw.  Judge.    Eeversed. 

Charles  A.  Kinnear  and  James  M.  Epler,  for  appellant. 
Fred  H.  Peterson,  for  respondent. 
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The  opinion  of  the  eourt  was  delivered  by 

Mount,  J. — This  action  was  brought  by  the  appellant 
to  enjoin  the  respondents  from  closing  up  an  entrance  to 
a  hallway,  elevator,  and  stairway,  affording  access  to  a 
hotel  occupied  by  appellant  in  the  city  of  Seattle.  A  de- 
murrer to  the  complaint  was  sustained  by  the  court  below, 
and,  plaintiff  electing  to  stand  on  the  allegations  of  his 
complaint,  the  cause  was  dismissed.    Plaintiff  appeals. 

The  complaint  alleges,  in  substance,  that  the  plaintiff 
is  a  lessee  from  the  owner  and  in  possession  of  lot  3  of 
block  10,  Maynard's  Addition  to  Seattle,  on  whidi  lot  ia 
located  a  building  known  as  the  "Richelieu  Hotel,"  and 
used  as  such  by  the  plaintiff ;  that  the  defendants  are  in 
possession  of  lot  4,  being  an  adjoining  lot  in  the  same 
block,  on  which  lot  is  located  a  hotel  known  as  the  'Talmer 
House" ;  that  these  two  buildings  have  a  common  entrance, 
the  same  being  a  hallway  fourteen  feet  wide,  located  on 
the  ground  floor  on  the  line  dividing  said  lots  3  and  4,  and 
running  back  to  an  elevator  on  lot  3,  and  to  a  stairway 
on  lot  4,  at  the  end  of  the  common  hall ;  that  the  elevator 
and  stairway  lead  to  a  hall  above,  which  is  also  a  common 
hall,  affording  ingress  and  egress  to  both  buildings;  that 
in  this  hall  there  is  constructed  an  archway  through  which 
occupants  must  pass  going  to  and  from  the  buildings  by 
the  elevator  and  stairway ;  that  the  defendants  have  placed 
at  said  arch  in  said  hall,  on  the  property  in  possession  of 
plaintiff,  fire-proof  shutters,  and  have  fastened  and  locked 
the  same,  solely  for  the  purpose  of  preventing  the  plaintiff 
and  his  guests  from  making  ingress  and  egress  to  and  from 
plaintiff's  hotel;  that  the  placing  of  the  shutters  in  said  hall 
was  a  trespass ;  that  plaintiff  has  often  removed  the  same, 
but  defendants  have  replaced  and  locked  the  same,  thereby 
annoying  the  plaintiff  and  his  guests,  and  damaging  his 
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business;  that,  when  said  shutters  are  closed  and  locked, 
the  guests  of  plaintiff's  hotel  are  unable  to  reach  the  ele- 
yator  or  stairway,  and  are  thus  put  to  such  annoyance  as 
to  quit  said  hotel  as  guests ;  that  plaintiff  has  no  adequate 
remedy  at  law ;  and  that,  unless  defendants  are  restrained 
from  doing  the  acts  above  nftmed,  plaintiff  will  suffer  ir- 
reparable injury.  Plaintiff  then  prays  for  a  temporary 
rcistraining  order,  etc.  The  plaintiff,  in  his  complaint, 
also  set  up  the  party-wall  agreement  entered  into  between 
the  original  owners  of  the  buildings  at  the  time  the  same 
were  constructed,  in  which  agreement  the  common  use  of 
the  halls,  elevator,  and  stairways  was  provided  for.  This 
agreement  contained  the  following  clause: 

"In  case  the  parties  hereto  cannot  agree  on  the  value  of 
that  portion  of  said  party  wall  to  be  used  in  the  extension 
of  said  second  party's  said  brick  building,  or  in  case  of 
any  other  matter  of  disagreement  between  them  under 
this  agreement,  all  such  matters  shall  be  left  to  arbitration 
and  each  of  said  parties  shall  select  a  reputable  person 
who  is  a  resident  landowner  in  said  city,  who  together 
shall  determine  the  matter  of  difference  between  the  part- 
ies, so  submitted  for  arbitration  to  them ;  and,  in  case  said 
Arbitrators  cannot  agree,  they  shall  select  a  third  of  same 
qualifications,  who,  acting  with  the  other  two,  shall  deter- 
mine such  matter  of  difference  so  submitted,  and  an  award 
made  linder  this  agreement  shall  be  final  between  the 
parties  hereto." 

Subsequent  to  the  filing  of  the  complaint,  the  plaintiff, 
by  leave  of  the  court,  filed  a  supplemental  complaint,  in 
ivhich  it  was  alleged  that  plaintiff  had  offered,  subsequent 
to  the  filing  of  the  complaint,  to  arbitrate  the  differences 
on  account  of  the  obstructions  named,  and  that  defendants 
had  reftised  to  arbitrate. 

1.  l*he  points  raised  by  the  demurrer  and  argued  in  the 
are  (1)  that  the  owner  of  the  building  leased  to 


368     WINSOR  V.  QBRMAN  SAVINGS  &  LOAN  SOCIETY. 

Opinion  of  the  Court. — ^Modnt,  J.  [31  Wash. 

plaintiff  is  a  necessary  party;  and  (2)  that  the  plaintiff 
cannot  maintain  this  action  because  the  agreement  for  the 
use  of  the  halls  in  common  provides  for  arbitratioiL 
Whether  the  plaintiff's  landlord  is  a  necessary  party  de- 
pends upon  the  nature  of  the  action.  This  action^  it  seems 
to  us^  is  one  where  plaintiff  seeks  to  maintain  the  peaceable 
and  quiet  possession  of  property  wrongfully  disturbed  by 
the  defendants,  and  nothing  more.  The  plaintiff  alleges 
that  he  is  a  tenant  in  possession  of  the  property,  and  that 
his  possession  has  been  disturbed  by  a  wrongdoer.  It  is 
not  necessary  that  the  owner  of  the  real  property  shall 
be  made  a  party  to  an  action  by  the  tenant  to  maintain 
his  right  of  possession  against  a  wrongdoer.  Taylor, 
Landlord  &  Tenant  (8th  ed.),  §§  178  and  200.  Furthei- 
more,  the  allegations  of  the  complaint  bring  the  plaintiff 
within  the  statute  which  provides,  at  §  5433,  Bal.  Code,  as 
follows : 

"An  injunction  may  be  granted  to  restrain  the  mali- 
cious erection,  by  any  owner  or  lessee  of  land,  of  any  struc- 
ture intended  to  spite,  injure,  or  annoy  an  adjoining  pro- 
prietor. And  where  any  owner  or  lessee  of  land  has 
maliciously  erected  such  a  structure  with  such  intent,  a 
mandatory  injunction  will  lie  to  compel  its  abatement  and 
removal." 

Under  this  section  the  proprietor  may  maintain  the 
action.  The  word  "proprietor''  means  the  person  occupy- 
ing the  premises  either  as  tenant  or  owner. 

2.  This  court,  in  Van  Home  v.  WatrotLS,  10  Wash.  525 
(39  Pac.  136),  said: 

"Courts  will  enforce  contracts  to  arbitrate  disputes  and 
make  the  decision  of  arbitrators  final  where  the  parties 
to  a  contract  make  it  clearly  to  appear  that  such  was  their 
intention;  but  whenever  they  leave  it  doubtful  whether 
such  a  n^ethod  of  settling  a  disputed  question  was  intended 
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to  be  left  to  the  final  decision  of  arbitrators^  the  construc- 
tion is  in  favor  of  the  right  to  resort  to  the  courts  for  re- 
dress in  the  usual  manner." 

And  this  was  quoted  with  approval  in  Zindorf  OonstruC" 
tion  Co.  V.  Western  American  Co.,  27  Wash.  31  (67  Pao. 
374),  where  the  decisions  of  this  court  upon  that  question 
are  reviewed.  But  conceding  this  rule,  and  also  conceding 
that  it  clearly  appears  from  the  contract  for  arbitration 
that  the  use  of  the  hallway,  elevator,  and  stairway  by 
tenants  is  k  matter  which  shall  be  left  to  arbitration,  still 
the  defendants  cannot  claim  that  right  in  this  case;  for, 
if  it  be  true,  as  alleged,  that  they  have  unlawfully  and 
wrongfully  taken  possession  of  the  hallways,  elevator  and 
stairway,  and  forcibly  deprived  plaintiff  of  the  use  there- 
of, they  at  least  by  these  acts  have  waived  the  arbitration 
clause  in  the  agreement,  and  cannot  now  be  heard  to  say 
that  "we  are  in  possession  wrongfully,  but,  before  you 
have  any  rights  which  may  be  enforced,  you  must  propose 
an  arbitration,  and  then,  if  we  refuse,  you  may  resort 
to  the  courts  for  redress."  An  agreement  for.  arbitration 
necessarily  implies  that  the  property  over  which  the  dis- 
pute arises  must  remain  in  statu  quo  pending  tiie  arbitra- 
tion. Where  one  of  the  parties  to  a  contract  of  arbitration 
wilfully  violates  the  contract,  and  wrongfully  dispossesses 
the  other,  he  cannot  be  heard  to  say  that  the  other  must 
propose  an  arbitration  before  his  right  of  action  accrues. 
Arbitration  will  not  be  enforced  at  the  instance  of  a  party 
who  wilfully  violates  the  contract,  who  is  a  wrongdoer, 
and  who  by  his  wrong  changes  the  status  quo  of  the  parties 
or  property  in  dispute.  The  complaint  alleges,  in  sub- 
stance, that  the  defendant  wrongfully  obstructed  the  hall- 
way by  placing  therein  fire-proof  shutters  solely  for  the 
purpose  of  preventing  the  plaintiff  and  his  guests  from 
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iLsing  the  aaid  hallway;  tbat  plaintiff  has  often  remoyed 
these  obstructions,  but  defendants  have  replaced  the  same. 
Under  this  allegation,  it  was  not  necessary  for  appellant 
to  offer  to  arbitrate. 

For  these  reasons,  the  judgment  of  the  lower  court  is 
reversed,  and  the  cause  remanded  with  instructions  to 
overrule  the  demurrer. 

Fttllebton,  C.  J.,  and  Hadley,  Ditnbab  and  Aitdebs, 
JJ.,  concur. 
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JLmSi  [No.  4369.     Decided  BCarch  26,  1808.] 

B.  Shearer,  Respondent,  v.  Town  of  Bucklky,  Appel- 
lant, 

MUNICIPAL    GOBPOftATIONS    OF  FOUBTH   CLASS  —  DEFBOTIVB   STBE3ET8  — 
LIABILITY  FOB  INJI7BIES. 

A  city  of  the  fourth  class  is  liable  for  injuries  occasioned 
by  a  defective  street,  although  no  statute  or  charter  expressly 
imposes  such  liability,  where  the  exclusive  control  and  manage- 
ment of  its  streets  is  granted  to  it,  with  power  to  raise  money 
for  their  construction  and  repair.  Sutton  v.  Snohomish,  11 
Wash.  24,  followed.) 

SAME  —  INJUBY    TO    PASSENGEB    IN    VEHICLE  —  FBOXIMATB    CAUSE  — 
OONTBIBUTOBY    NEOLIGENCB. 

Where  the  complaint  in  an  action  for  injuri^as  alleged  to  have 
been  received  by  reason  of  a  defective  street  alleged  that  the 
defendant  had  knowingly  permitted  a  hole  or  trench  to  remain 
open  in  a  street  without  protection  or  notice  to  travelers,  tbat 
It  was  so  filled  with  muddy  water  as  to  conceal  its  real  character 
and  depth,  that  plaintifT,  while  driving  a  team  of  gentle  horses, 
drove  into  said  trench  without  fault  on  his  part,  and  was  thrown 
out  of  his  wagon  onto  the  tongue  and  whiffletrees,  that  the 
horses  became  frightened  and  dashed  down  the  street,  colliding 
with  a  tree,  whereby  plaintiff  was  thrown  to  the  ground  and 
received  certain  described  injuries,  it  is  not  subject  to  demur 
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rer,  either  on  the  ground  that  it  shows  the  proximate  cause  of 
the  injury  as  being  other  than  the  hole  in  the  street,  or  on  the 
ground  that  contributory  negligence  is  shown  on  the  face  of  the 
complaint. 

SAME  —  NONSUIT. 

The  defendant  is  not  entitled  to  a  nonsuit  in  an  action  for 
personal  injuries  occasioned  by  its  alleged  negligence  in  permiit- 
ting  an  uncoyered  and  unprotected  hole  to  remain  in  one  of  its 
streets,  when  it  appears  that  the  hole,  although  claimed  by 
defendant  as  a  natural  depression  in  black,  muddy  soil,  filled 
after  a  rain  with  mud  and  water,  had  been  allowed  to  exist  in 
the  same  condition  for  several  weeks  prior  to  the  a<!6ident, 
located  within  a  few  feet  of  the  main-traveled  and  planked 
thoroughfare  of  the  town;  that  plaintiff,  although  knowing  and 
seeing  that  the  place  was  very  muddy,  had  driven  deliberately 
into  it,  claiming  that  he  was  not  aware  of  its  depth,  because 
of  its  having  the  appearance  of  the  level  surface  of  standing 
water. 

SAME SVIDSNCE  —  C0MFX.AINT8  OF  INJUBIB8. 

In  an  action  for  personal  injuries,  complaints  made  by  plain- 
tiff a  few  days  after  the  accident  as  to  the  nature  and  extent  of 
his  injuries  are  admissible  in  evidence,  the  weight  of  such  tes- 
timony b^ng  for  the  Jury  to  consider. 

SAME  —    OTHER  DETECTS. 

Bvldence  of  the  condition  of  a  street,  other  than  at  the  exact 
place  of  an  accident,  but  confined  to  a  space  within  a  block 
thereof,  is  admissible  as  tending  to  show  constmctive  notice  on 
the  part  of  defendant  of  the  defective  condition  of  the  tftreet  at 
the  particular  point  in  controversy. 

SAMB  — IMPUTED  NBQIIGENCE. 

Where  one  is  riding  in  a  conveyance  at  the  invitation  of  the 
driver,  over  whom  or  the  team  the  passenger  has  no  control, 
and  is  injured  because  of  a  defect  in  the  street,  the  negligence 
of  tbe  driver  cannot  be  imputed  to  the  passenger. 

J-UDOMENT  —  INCLUSION  OF  ^OSTS  —  EIOHT  TO  BETAX. 

Tlie  Inclusion  of  costs  in  a  Judgment  would  not  constitute 
error,  when  they  were  stated  as  a  separate  itenv  from  the  ferdict, 
inasmuch  as  there  was  nothing  to  prevent  a  change  in  the 
amount  of  costs  on  motion  to  retax. 
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Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
William  O.  Chapman,  Judge.     Affirmed. 

A.  R.  Titlow,  for  appellant 
F.  R.  Baker,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

■ 

BUdlby,  J. — ^Respondent  brought  this  suit  against  ap- 
pellant to  recover  damages  on  account  of  injuries  allied 
to  have  been  received  by  reason  of  a  defective  street  It 
is  alleged  that  on  the  3d  day  of  March,  1901,  and  for  a 
long  time  prior  thereto,  in  A  street  in  the  town  of  Buck- 
ley, in  the  line  of  travel  thereon,  and  at  or  near  the  inter- 
section of  said  street  with  the  south  line  of  Main  street 
in  said  town,  there  was  a  large  and  dangerous  hole  or 
trench,  of  which  the  said  town,  throng  it&  officers  and 
employees,  had  notice  at  the  time  and  for  several  months 
prior  thelreto;  that  said  town,  throu^  its  said  officers 
and  employees,  upon  said  date  and  for  several  months 
prior  thereto,  had  knowingly  and  negligently  permitted 
said  hole  or  trench  to  remain  open  and  without  proper 
protection  or  notice  to  travelers,  and  had  permitted  the 
street  at  said  place  to  become  and  remain  out  of  repair  and 
dangerous  to  travel;  that  on  said  date  respondent,  with 
other  persons,  was  riding  along  said  street  in  a  light  wag- 
on,  drawn  by  a  team  of  gentle  horses  which  were  being 
carefully  driven,  and  that  respondent  and  the  other  per- 
sons in  the  wagon  were  wholly  unaware  of  the  existence 
of  said  hole  or  trench,  the  same  being  then  filled  and 
covered  with  muddy  water;  that,  without  any  fault  or 
negligence  on  the  part  of  respondent  or  of  the  other  per- 
sons in  said  wagon,  the  team  and  wagon  were  driven 
from  the  west  along  said  Main  street,  and  turned  to  go 
south  along  said  A  street,  when  the  front  wheels  of  the 
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wagon  suddenly  dropped  into  said  hole,  throwing  the  occu- 
pants of  the  wagon  out,  and  throwing  respondent  upon 
the  tongue  and  whiffletrees  of  the  wagon;  that  the  horses 
were  thereby  scared,  became  uncontrollable,  and  ran  rap- 
idly along  said  A  street,  carrying  and  dragging  respond- 
ent for  the  distance  of  about  half  a  block,  when  they  col- 
lided with  a  tree  by  the  side  of  the  street,  causing  the  neck 
yoke  to  be  broken  and  the  tongue  to  drop;  that  respond- 
ent was  thereby  violently  thrown  to  the  ground  and 
against  some  object,  whereby  he  was  bruised,  wounded, 
rendered  unconscious,  and  received  severe  injuries,  which 
are  particularly  described  in  the  complaint  Respond- 
ent alleges  his  damages  to  be  $1,000,  based  upon  loss  of 
time,  suffering  of  body,  and  great  inconvenience.  "No 
claim  for  damages  is  based  upon  permanent  injuries.  A 
demurrer  to  the  complaint  was  overruled,  and  thereupon 
appellant  answered  with  general  denials  and  affirmatively 
alleged  contributory  negligence  on  the  part  of  respondent 
and  of  his  traveling  mate,  a  lady  who  was  driving  the 
team.  The  trial  was  had  before  a  jury,  which  resulted 
in  a  verdict  for  $825  in  favor  of  respondent.  Appellant 
moved  for  a  new  trial,  which  was  denied,  and  judgment 
was  entered  for  the  amount  of  the  verdict  and  for  costs. 
This  appeal  is  from  said  judgment. 

It  is  assigned  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint  Appellant  is  a  municipal  cor- 
poration of  the  fourth  class,  and  it  is  urged  that  as  such 
it  cannot  be  made  liable  for  personal  injuries  arising  from 
defective  streets,  unless  there  is  some  statute  directly  de- 
claring such  liability.  In  Sutton  v.  Snohomish,  11  Wash. 
24  (39  Pac  273,  48  Am.  St.  Rep.  847),  the  samte  argu- 
ment was  advanced  by  the  appellant  in  the  case  as  appli- 
cable to  cities  of  the  third  class.  The  court  in  that  case, 
at  pages  27  and  28,  said: 
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''It  must  be  conceded  that  there  is  no  legislative  enact- 
ment declaring  these  cities  liable  for  such  negligence  as 
is  alleged  in  the  complaint  in  this  action ;  and  it  may  also 
be  conceded  that  the  appellant  city  cannot  legally  be  made 
to  respond  in  damages  for  negligence  in  the  discharge  of 
purely  governmental  duties.  But  it  does  not  necessarily 
follow  from  these  propositions  that  the  city  is  exempt  from 
liability  in  the  present  case.  .  .  .  We  think  that  where, 
as  here,  a  city  has  exclusive  control  and  management  of 
its  streets,  with  power  to  raise  money  for  their  constructiou 
and  repair,  a  duty  (when  not  expressly  imposed  by  char- 
ter) arises  to  the  public  from  the  character  of  the  powers 
granted  to  keep  its  streets  in  a  reasonably  safe  condition 
for  use  in  the  ordinary  modes  of  travel,  and  that  it  is  lia- 
ble to  respond  in  dantages  to  tiiose  injured  by  a  neglect 
to  perform  such  duty." 

The  court  conceded  in  the  above  opinion  that  there  is 
want  of  harmony  among  the  decisions  of  the  courts  upon 
the  question,  but  declared  its  belief  that  the  weight  of  au- 
thority is  in  favor  of  the  view  adopted.  The  principle 
decided  in  that  case  is  against  appellant's  contention  here, 
and  makes  municipal  corporations  of  the  fourth  class  as 
liable  to  respond  in  damages  for  injuries  from  defective 
streets  as  a  city  of  any  other  class. 

It  is  further  urged  imder  this  assignment  that  it  ap- 
pears upon  the  face  of  the  complaint  that  the  negligence 
of  appellant  in  not  filling  up  the  hole  in  the  street  was  not 
the  proximate  cause  of  respondent's  injuries.  We  do  not 
agree  with  appellant.  We  think  the  allegations  of  the 
complaint  which  are  substantially  set  forth  above  are  such 
that  it  must  follow,  in  ordinary  reasoning  from  cause  to 
effect,  that  the  injuries  received  were  the  natural  and 
probable  consequence  of  neglect  to  repair  the  street  It  is 
true,  there  was  a  succession  of  causes;  but  that  which 
started  them  all  in  motion,  as  shown  by  the  complaint,  was 
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the  negligence  of  appellant  to  cause  this  hole  to  be  filled. 
Next  followed  the  sudden  dropping  of  the  wagon  wheels 
into  a  deep  and  dangerous  hole,  the  nature  of  which  was 
concealed  by  the  standing  and  muddy  water  which  covered 
and  filled  it  This  was  followed  by  the  natural  circum- 
stance that  the  team  of  horses,  although  ordinarily  gentle, 
became  frightened  and  ran,  and  respondent  was  thereby 
injured.  Thus  the  chain  of  circumstances  leading  back- 
ward from  the  final  effect  connects  directly  with  appel- 
lant's negligence,  and  it  is  not  too  remote  to  be  called  the 
controlling,  and  therefore  the  proximate,  cause.  It  is  also 
insisted  that  the  complaint,  upon  its  face,  shows  contribu- 
tory negligence  to  such  a  degree  that  the  demurrer  should 
have  been  sustained.  We  do  not  think  so,  and  we  find  no 
error  in  the  ruling  upon  the  demurrer. 

It  is  next  assigned  that  the  court  erred  in  denying  ap- 
pellant's motion  for  a  nonsuit  This  hole  was  immedi- 
ately at  the  lower  end  of  an  apron  or  planked  inclined  way 
in  A  street,  leading  south  from  the  planked  driveway 
along  Main  street  The  team  went  leisurely,  traveling  east 
along  Main  street  to  A  street,  and  then  turned  and  went 
down  this  incline  to  go  south  along  A  street.  The  evi- 
dence showed  that  the  depth  and  extent  of  the  depression 
were  concealed  by  the  standing  water,  and  when  the  front 
wheels  reached  the  foot  of  the  inclined  way  they  plunged 
by  a  sudden  drop  into  this  hole,  while  the  rear  wheels 
were  still  elevated  upon  the  incline,  and  thus  the  occu- 
pants were  suddenly  thrown  forward;  and  the  evidence 
introduced  by  respondent  showed  that  he  was  thrown  out 
upon  the  whiffletrees,  and  that  the  horses  immediately 
jumped  and  ran.  It  is  insisted  that  the  hole  was  simply 
a  depression  in  black,  muddy  soil,  filled  after  a  rain  with 
mud  and  water,  due  alone  to  the  operation  of  nature's  ele- 
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ments^  and  that  appellant  had  no  notice  thereof.  While 
no  direct  actual  notice  was  traced  by  the  evidence  to  any 
oflBlcer  or  employee  of  tho  town,  yet  there  was  evidence  to 
the  effect  that  the  street  at  that  place  had  been  in  much  the 
same  condition  for  some  weeks  prior  to  the  time  of  the 
accident.  It  was  located  but  a  few  feet  from  the  main- 
traveled  and  planked  thoroughfare  of  the  town,  and  im- 
mediately at  the  end  of  a  bridge-way  leading  down  from 
it  on  to  a  street  crossing  this  main  thoroughfare.  Under 
such  circumstances,  we  think  the  municipality  was  charge- 
able with  constructive  notice  of  the  defect.  Laurie  v.  Bal- 
lard,  26  Wash.  127  (64  Pac.  906).  It  is  further  insisted 
that  respondent's  testimony  showed  that  the  conditions  ex- 
isting there  were  apparent,  and  that  the  team  was  deliber- 
ately driven  into  a  place  of  obvious  danger.  While  it  did 
appear  that  he  previously  knew  and  then  saw  that  the 
place  was  very  muddy,  yet  it  did  not  appear  that  he  knew 
of  the  depth  of  the  depression  which  occasioned  the  sudden 
fall  of  the  wheels,  or  that  he  could  then  see  how  deep  it 
was;  the  appearance  being  that  of  the  level  surface  of 
standing  water.  Whether  he  was  negligent  and  contrib- 
uted to  the  injury  was  a  question  concerning  which  the 
mdnds  of  men  might  reasonably  differ,  and  was  for  the 
jury  to  determine.  McQuillan  v.  Seattle,  10  Waah.  464 
(38  Pac.  1119,  45  Am.  St.  Eep.  799) ;  Steele  v.  Northern 
Pacific  By.  Co.,  21  Wash.  287  (67  Pac.  820) ;  Traver  v. 
Spokane  St.  Ry.  Co.,  26  Wash.  226  (66  Pac.  284) ;  Jor- 
dan V.  Seattle,  26  Wash.  61  (66  Pac.  114) ;  Burian  v. 
Seattle  EUctric  Co.,  26  Wash.  606  (67  Pac  214).  We 
think  the  nonsuit  was  properly  denied. 

The  next  assignment  of  error  is  that  the  court  denied 
the  motion  for  new  trial.  A  number  of  questions  are  dis- 
cussed under  this  assignment.    It  is  first  urged  that  error 
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was  committed  in  permitting  a  witness  to  testify  as  to  com- 
plaints made  by  respondent  a  few  days  after  the  accident, 
relating  to  the  nature  and  extent  of  his  injuries.  Such 
evidence  is  admissible  under  the  following  authorities: 
Bloomington  v.  Osterle,  139  111.  120  (28  K  E.  1068) ; 
Board  of  Commissioners  v.  Nichols,  139  Ind.  611  (38  N. 
E.  526)  ;  Blair  v,  Madison  County,  81  Iowa,  313  (46  K 
W.  1093) ;  Harris  v.  Detroit  City  By.  Co.,  76  Mich.  227 
(42  N.  W.  1111).  In  Bloomington  v.  Osterle,  supra, 
the  court,  after  declaring  such  testimony  to  be  competent, 
adds :  "The  weight  of  such  testimony  was  for  the  jury." 
We  think  the  reason  for  the  rule  thus  stated  is  good,  and 
tiiat  no  error  was  committed  in  admitting  the  evidence. 

It  is  also  insisted  that  error  was  committed  in  admit- 
ting testimony  as  to  the  condition  of  the  street  at  other 
places  than  at  the  exact  point  where  the  accident  is  alleged 
to  have  occurred.  The  court  announced  that  evidence 
would  be  heard  as  to  the  condition  of  the  street  for  a  time 
prior  to  the  accident,  confined  to  within  a  block  of  the 
point  where  the  accident  occurred,  and  at  the  same  time 
stated  that  such  evidence  was  admitted  as  bearing  only 
upon  the  question  of  constructive  notice  to  appellant,  and 
for  the  purpose  of  showing  whether  the  condition  in  the 
immediate  vicinity  was  such  that  appellant  ought  to  have 
known  of  the  particular  defect.  The  evidence  was  admit- 
ted in  accord  with  the  rule  followed  in  Laurie  v.  Ballard, 
supra,  and  the  court  did  not  err. 

A  number  of  objections  are  urged  to  the  court's  instruc- 
tionB.  We  do  not  find  it  necessary  to  discuss  them  all, 
since  we  think  they  fairly  stated  the  law  of  the  case,  and 
covered  the  requests  for  proper  instructions  asked  by  ap- 
pellant One  instruction,  however,  presents  a  question 
which  we  think  should  be  discussed.    The  evidence  showed 
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that  respondent,  at  the  time  of  the  accident  wad  riding  bv 
invitation  with  a  lady  who  had  asked  him  to  show  her 
the  way  to  respondent's  house.  The  lady  was  driving  the 
team.  General  and  comprehensive  instructions  were  given 
to  the  effect  that  respondent  must  have  been  free  from 
negligence,  and  the  following  was  also  given : 

"You  are  further  instructed  that,  if  you  find  from  the 
evidence  in  this  case  that  the  plaintiff  was  at  the  time  of 
the  alleged  accident  riding  in  a  wagon  as  a  guest  or  com- 
panion of  some  other  person  who  was  driving  the  horses 
that  were  dragging  the  said  wagon,  and  that  he  exercised 
and  assumed  no  authority  or  control  over  the  person  so 
driving  or  the  movements  of  said  team,  then  any  negli- 
gence on  the  part  of  the  person  so  driving,  if  any  such  be 
shown,  could  not  be  imputed  to  the  plaintiff." 

The  instructions,  taken  together,  made  it  clear  to  the 
jury  that  there  could  be  no  recovery  if  the  respondent  him- 
self was  negligent,  and  the  question  presented  by  the  above- 
quoted  instruction  is  whether  negligence  of  the  driver  can 
be  imputed  to  respondent  in  the  absence  of  negligence  on 
his  own  part.  There  seems  to  be  much  lack  of  harmony 
in  the  decisions  upon  this  subject.  Where  negligence  of 
one  riding  in  a  private  vehicle  concurs  with  negligence  of 
the  driver,  it  is  held  that  there  can  be  no  recovery,  but  the 
variance  of  decision  arises  in  cases  where  there  has  been 
no  actual  negligence  on  the  part  of  the  person  injured  who 
was  with  the  driver.  Some  courts  hold  that  recovery  can- 
not  be  had,  upon  the  theory  that  the  one  with  the  driver 
has  constituted  him  his  agent,  and  that  he  cannot  recover 
for  the  neglect  of  his  agent.  The  following  cases^  however, 
hold  that  when  one  is  a  passenger  in  a  private  conveyance, 
the  contributory  negligence  of  the  driver  cannot  be  im- 
puted to  him :  Borough  of  Carlisle  t\  Brisbane,  113  Pa. 
St   544   (6  Atl.   372,  57  Am.  Rep.  483)  ;  Crampton  r. 
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Ivie,  126  J?'.  C.  894  (36  S.  E.  851) ;  Follman  v,  Mankato, 
36  Minn.  522  (29  N-  W.  817)  ;  Branmn  v.  Kokomo,  etc., 
Co.,  116  Ind.  115  (17  N.  E.  202,  7  Am.  St.  Rep.  411) ; 
Philadelphia,  etc.,  R.  B.  Co.,  v.  Hogeland,  66  Md.  149 
(7  AtL  105,  59  Am.  Eep.  159). 

The  case  of  Little  v.  Haclcett,  116  U.  S.  366  (6  Sup.  Ct. 
391),  strongly  supports  the  above  doctrine.  It  was  a  case 
of  public  conveyance  with  a  passenger  for  hire,  and  yet  the 
doctrine  of  the  driver's  agency  was  not  approved.  Many 
cases  might  be  cited,  and  many  others  in  support  of  the 
doctrine  of  imputed  negligence  might  also  be  cited ;  but  it 
would  probably  be  difficult  to  determine  with  which  doc- 
trine the  weight  of  authority  lies,  since  the  courts  seem  to 
be  ill  hopeless  discord  upon  the  subject.  The  rule  of  the 
above  cases  seems  to  us,  however,  to  be  founded  in  reason 
and  justice.  Where  one  is  simply  an  invited  guest  of  a  vol- 
imtarv  driver,  we  do  not  believe  the  latter  should  be  held  to 
be  such  an  agent  of  the  former  that  the  driver's  negligence 
should  be  imputed  to  the  passenger,  when  the  passenger 
is  without  fault,  and  has  no  control  over  the  driver  or  his 
team.  Especially  does  this  seem  to  be  right  when  con- 
sidered in  relation  to  one  innocent  of  negligence,  where  it 
appears  that  the  accident  would  not  have  happened,  even 
with  the  negligence  of  the  driver  contributing,  but  for  the 
primary  neglect  of  the  defendant.  The  court's  instruc- 
tions, taken  together,  were  in  harmony  with  this  rule,  and 
we  hold  that  there  was  no  error  therein.  The  court  did 
not  err  in  denying  the  motion  for  a  new  trial. 

It  is  last  assigned  that  the  court  erred  in  including  in 
the  judgment  at  the  time  it  was  entered  the  sum  of  $181.40 
as  respondent's  costs,  thus  rendering  the  judgment  greater 
than  the  amount  of  the  verdict.  Appellant  contends  that 
the  inclusion  of  said  amount  practically  deprived  it  of  its 
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right  to  move  against  the  cost  bill,  since,  as  it  alleges,  it 
would  be  of  no  avail  to  move  to  retax  costs  when  the  judg- 
ment had  already  been  entered  therefor,  and  further  that, 
though  the  costs  might  be  retaxed,  still  the  judgment  would 
stand  for  the  original  amoimt,  and  appellant's  only  remedy 
would  be  to  have  the  judgment  vacated  as  to  the  amount 
of  costs  included  therein.  In  view  of  the  record,  we  see 
no  merit  in  this  assignment.  The  amount  of  costs  was 
stated  in  the  judgment  as  a  separate  item  from  the  amount 
of  the  verdict,  and  could  have  been  changed  on  motion  to 
retax.  Moreover,  appellant  did  move  to  retax  costs,  and 
the  court  acted  upon  the  motion.  Presumably,  the  court 
considered  all  the  items,  and,  since  our  attention  is  not 
called  to  specific  ones  as  being  incorrectly  taxed,  we  will 
presume  that  they  were  properly  taxed. 
The  judgment  is  affirmed. 

Mount,  Anders  and  Dunbar,  JJ.,  concur. 


[No.  4226.     Decided  March  25.  1908.] 

Frank  D.  Gallagher  et  ux..  Respondents,  v.  Town  of 

Buckley,  Appellant. 

C0NTBIBX7T0BT  NSGLIOENOE  —  BUBDEN  OF  FBOOF. 

In  actions  for  negUgence  contributory  negligence  Is  an  afltain- 
atlve  defense,  placing  thB  burden  of  proof  upon  defendant  to 
establish  it. 

MUNICIPAL  CORPORATIONS  —  DEFECTIVE  STREETS  —  DUTY  AS  TO  ENTIKB 
WIDTH  —  INJURY  TO  TRAVELER. 

Conceding  that  it  is  the  duty  of  a  municipal  corporation  to 
keep  only  the  traveled  portion  of  a  highway  in  repair,  yet  a 
charge  to  the  Jury  that  one  traveling  upon  thB  street  of  a  town, 
without  any  notice  of  a  defect  therein,  has  a  right  to  presume 
that  it  is  reasonably  safe  for  ordinary  travel  throughout  Iti 
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entire  width,  would  be  no  more  than  harmless  error,  where  the 
eyidence  did  not  show  that  plaintiff's  team,  in  running  Into  a 
hole  in  the  highway,  left  Bntlrely  that  portion  of  tte  street  which 
was  ordinarily  traveled. 

TRIAL  —  INBTBUCnONS  —  CUBING  EBROB. 

Error  of  the  court  in  charging  the  jury  as  to  permanent 
injuries  to  plaintiff  in  an  action  to  recover  for  personal  injuries 
In  which  no  claim  was  set  up  for  permanent  injuries,  was  cured 
by  the  court's  later  instruction  to  disregard  what  had  been  said 
by  him  as  to  permanent  injuries  and  his  explanation  to  the  Jury 
that  no  claim  for  such  injuries  was  involved  in  the  case. 

SAME  —  ABOUMENT  TO  JTHtT  —  BBADINO  FBOM  LAW  BOOKS. 

The  fact  that  plaintlfTs  counsel,  in  a  personal  injury  case, 
read  to  the  Jury  an  opinion  of  the  supreme  court  in  a  similar 
case  will  not  be  regarded  as  prejudicial  error,  when  the  opinion 
read  was  in  accord  with  the  law  as  given  by  the  court  to  the  Jury, 
and  when  there  is  nothing  to  show  that  the  Jury  may  have  been 
misled  or  the  defendant  in  any  way  prejudiced  thereby. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
WnxiAM  O.  Chapman,  Judge.    Aflirmed. 

A.  R.  TUlow,  for  appellant. 
F.  R.  Baker,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadlst,  J. — This  suit  was  brought  by  respondents,  who 
are  husband  and  wife,  against  appellant,  a  municipal  cor- 
poration of  the  fourth  class.  The  action  is  for  the  recovery 
of  damages  for  personal  injuries  alleged  to  have  been  re- 
ceived by  respondent  Ada  May  Gallagher  by  reason  of  a 
defective  street  within  the  limits  of  the  appellant  corpor- 
ation. A  trial  was  had  before  a  jury,  which  resulted  in 
a  verdict  in  favor  of  respondents  for  the  sum  of  $1,250. 
Appellant  moved  for  a  new  trial,  which  was  denied,  and 
judgment  was  thereafter  entered  for  the  amount  of  the 
verdict  and  for  costs.  This  appeal  is  from  said  judgment. 
The  facts  and  circumstances  from  which  this  case  arose 
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are  the  same  as  those  in  case  No.  4,259,  Shearer  v.  Town 
of  Buckley,  ante,  p.  370  (72  Pac.  76).  Respondent  Ada 
May  Galla^er  is  the  lady  who  is  mentioned  in  the  opinion 
in  the  above  case  as  the  driver  of  the  team  at  the  time  the 
accident  occurred.  The  nature  of  the  issues  and  the  facts 
developed  by  the  evidence  are  discussed  at  some  length  in 
that  case,  and  we  deem  it  unnecessary  to  repeat  them  here. 
A  number  of  the  errors  and  legal  questions  presented  by 
the  case  at  bar  were  decided  in  the  former  case,  and  we 
shall  not  discuss  them  again  here.  Some  additional  ques- 
tions raised  in  this  case  we  shall,  however,  discuss. 

It  is  assigned  as  error  that  the  court  refused  to  inatruct 
that  the  burden  of  proof  was  upon  the  respondents  to  show 
that  respondent  Ada  May  Gallagher  was  using  ordinary 
care  under  all  the  circumstances  which  were  open  and  ap- 
parent to  her  at  the  time  of  the  accident  The  instruction 
asked  places  the  burden  of  proof  as  to  contributory  negli- 
gence upon  the  plaintiff  in  the  case.  There  is  conflict  of 
authority  as  to  where  the  burden  of  proof  lies  on  this  sub- 
ject, but  this  court  early  adopted  the  rule  that  contributory 
negligence  is  an  affirmative  defense,  and  that  the  burden 
of  proof  is  upon  the  defendant.  Spurrier  v.  Front  Street 
Cable  Ry.  Co,,  3  Wash.  659  (29  Pac  346).  The  trial 
court  instructed  in  accordance  with  the  rule  of  the  above 
case,  and  therefore  did  not  err  in  refusing  the  instruction 
asked. 

It  is  assigned  that  the  court  erred  in  instructing  the  jury 
to  the  effect  that  one  traveling  upon  the  street  of  a  town, 
without  any  notice  of  a  defect  therein,  has  a  right,  when 
using  due  diligence  and  care,  to  presimae,  and  to  act  upon 
the  presumption,  that  it  is  reasonably  safe  for  ordinary 
travel  throughout  its  entire  width,  and  free  from  all  dan- 
gerous holes  or  other  defects.     Appellant  urges  that  the 
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duty  to  keep  in  repair  so  as  to  meet  the  reasonable  demands 
of  ordinary  travel  extends  only  to  the  traveled  path,  and 
not  to  the  entire  width  of  the  street  There  is  conflict  of 
decision  upon  this  subject.  Elliott  on  Roads  &  Streets 
(2d  ed.),  §  621,  states  the  general  rule  applying  to  connty 
roads  to  be  that  the  duty  to  keep  in  repair  extends  only  to 
the  traveled  path  or  portion  of  the  way  in  actual  use,  pro- 
vided it  is  wide  enough  to  be  safe.  In  the  same  connection, 
however,  the  learned  author  says : 

*TBut  it  would  seem,  on  principle,  that  where  a  city  has 
once  improved  a  street,  and  leaves  it  open  to  the  public 
throughout  its  entire  width,  the  whole  of  it  must  be  kept 
in  repair." 

Many  cases  are  cited  in  support  of  the  above  statement 
of  the  text     Thus  a  distinction  appears  to  be  drawn  be- 
tween coimty  roads  and  streets.     This  court  announced 
its  adoption  of  the  above-stated  rule  as  applying  to  im- 
proved streets  in  Baylor  v,  Montescmo,   11  Wash.   828 
(39  Pac.  653).     It  is  not  very  clear  from  the  record  in 
this  case  whether  the  street  in  question  was  ever  improved 
in  any  manner  for  its  full  width  or  not ;  but  it  is  clear  that 
at  least  a  portion  of  it  was  open  to  travel,  and  that  the 
accident  under  consideration  occurred  immediately  at  the 
foot  of  an  inclined  planked  way  leading  down  into  the 
street  from  the  planked  way  of  the  main  thoroughfare  of 
the  town.    This  inclined  bridgeway  aiforded  the  only  means 
for  getting  into  the  street  from  said  main  thoroughfare, 
axid  the  muddy  and  dangerous  hole  where  the  accident  oc- 
curred was  just  at  the  end  of  the  incline.    There  was  some 
evidence  that  the  team  was  driven  in  a  diagonal  direction, 
and  guided  to  die  left  of  a  straight  course,  in  the  effort 
to  avoid  what  was  supposed  to  be  a  worse  plabe,  but  there 
was  no  evidence  that  they  left  entirely  that  portion  of  the 
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street  which  was  ordinarily  traveled.  Certainly  a  traveler 
approaching  a  place  of  that  character  must  be  accorded 
the  right  to  turn  either  to  the  right  or  to  the  left  in  a 
reasonable  effort  to  avoid  an  apparently  dangerous  place 
which  lies  immediately  in  the  direct  way.  Whether  this 
particular  street  had  been  so  improved  that  the  duty  was 
cast  upon  the  appellant  to  keep  it  in  repair  the  entire 
width,  we  do  not  now  decide,  for  want  of  sufficient  facts. 
But,  whatever  may  be  said  of  the  abstract  proposition  of 
law  included  in  the  instruction  criticised,  we  tliink  it  could 
not  have  misled  or  confused  the  jury  in  this  case,  for  the 
reason,  as  we  have  seen,  that  no  evidence  showed  the  team 
to  have  been  driven  away  from  the  traveled  part  of  the 
street ;  and  it  is  conceded  that  the  traveled  portion  should 
be  kept  in  repair.  The  instruction,  under  the  evidence, 
could  therefore  in  any  event  amount  to  no  more  than  harm- 
less error. 

Error  is  urged  in  that  the  court  referred  to  permanent 
injuries  in  an  instruction,  whereas  no  claim  is  made  in  the 
complaint  for  permanent  injuries.  It 'is  claimed  that  the 
jury  may  have  been  misled  thereby.  At  the  conclusion  of 
the  instructions,  respondents'  counsel  called  the  court's 
attention  to  this  error,  and  thereupon,  before  the  jury  re- 
tired, the  court  instructed  them  to  disregard  what  had 
theretofore  been  said  as  to  permanent  injuries,  and  fully 
explained  that  no  claim  for  such  injuries  is  involved  in  the 
case.  The  latter  instruction  cured  the  error,  and  no 
reason  for  reversal  now  exists  under  this  assignment  of 
error. 

It  is  assigned  that  the  court  erred  in  permitting  respon- 
dents' counsel  to  read  from  a  law  book  in  his  argument  to 
the  jury.  C&unsel  states  that  the  entire  opinion  in  Laurie 
V.  Ballard,  26  Wash.  127  (64  Pac.  906),  was  read.    Ref- 
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erence  is  made  to  the  discussion  upon  this  subject  in  State 
V.  Coella,  8  Wash.  99  (28  Pac.  28).  A  somewhat  ex- 
tended discussion  is  to  be  found  in  that  opinion.  But  coiin- 
sel  here  insist  that  it  is  dictum,  and  not  decisive  of  any 
point  really  involved.  We  will  not  now  enter  upon  an 
analysis  of  that  case  to  determine  how  decisive  it  may  be 
of  the  point  raised  here.  But  it  is  not  improbable  that 
what  was  said  there  may  have  influenced  the  trial  court  in 
the  case  at  bar  to  permit  such  reading.  It  is  sufficient  to 
say  that  the  practice  of  reading  from  law  books  to  the 
jury,  in  jurisdictions  where  the  jury  are  the  judges  of  the 
facts  alone,  and  must  accept  the  law  as  given  by  the  court, 
is  generally  criticized  and  even  condemned.  It  has  been 
often  held  to  be  reversible  error.  We  do  not  approve  the 
practice,  and  yet  we  are  not  prepared  to  say  that  a  case 
should  be  reversed  for  that  reason  alone,  unless  it  is  man- 
ifest that  prejudicial  effects  resulted  therefrom.  While 
denouncing  the  practice,  yet  the  courts  in  the  following 
cases  refused  to  reverse  on  that  ground  where  prejudicial 
effects  did  not  clearly  appear :  Steffenson  v.  Chicago,  M. 
&  81,  P.  Ry,  Co.,  48  Minn.  285  (51  K  W.  610) ;  BoUz 
V.  Tovm  of  Sulliva/nj  101  Wis.  608  (77  K  W.  870).  In 
the  last  named  case  the  court,  at  page  874,  says : 

''We  disapprove  of  it,  yet  it  is  one  of  many  matters 
liable  to  occur  in  trials,  which,  though  out  of  harmony 
with  correct  methods,  do  not  warrant  punishing  parties  by 
reversing  their  judgments.  This  court  can  go  no  further 
in  such  situations  than  to  express  disapproval  and  hold 
the  error  harmless,  leaving  trial  courts  to  make  their  own 
standard  of  strictness  as  to  the  observation  of  settled  rules 
and  methods  of  procedure  in  conducting  trials,  so  long  as 
no  substantial  right  of  a  complaining  party  be  injuriously 
affected  thereby." 

We  heartily  concur  in  what  is  said  by  the  Wisconsin 
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court^  and  sinoe,  ae  far  as  we  are  advised,  the  only  opinion 
read  upon  the  trial  of  the  case  at  bar  was  in  accord  widi 
the  law  given  by  the  court  to  the  jury,  we  do  not  see  that 
the  jury  may  have  been  misled  or  that  appellant  was  pre- 
judiced thereby.  It  is  urged  that  the  reading  of  the  facts 
and  of  the  amount  of  the  judgment  as  having  been  unre- 
versed by  this  court  may  have  had  the  effect  to  increase 
the  amount  of  the  verdict  here.  We  wiU  not  presume  so 
from  anything  that  appears  in  the  record.  The  jury  were 
carefully  instructed  that  they  must  look  alone  to  the  evi- 
dence in  this  case  as  the  basis  of  any  verdict  they  should 
find.    We  shall  presume  they  did  so,  under  tiie  record. 

We  have  discussed  what  we  believe  to  be  the  essential 
questions  in  this  case  not  already  decided  in  Shearer  v. 
Buckley,  supra.  Since  we  think  no  prejudicial  error  was 
committed,  the  judgment  is  affirmed. 

Andebs,  DimBAR  and  Mount,  JJ.,  concur. 


[No.  4604.     Decided  March  25,  1008.] 

Ben  E.  Snipes  et  ah,  Appellants,  v.  Daniel  Keixeher. 
as  Administrator,  et  al..  Respondents, 

LACHES  —  ENFOBCEMENT  OF  TBUST. 

An  agreement  whereby  a  mortgagee  was  to  be  permitted  to 
foreclose  without  opposition  on  the  understanding  that  he  was 
to  make  a  declaration  of  trust  in  the  premises  in  favor  of  the 
mortgagor  cannot  be  enforced  by  reason  of  the  laches  of  plain- 
tiff, where  suit  to  enforce  it  was  not  brought  until  four  months 
after  the  death  of  the  alleged  trustee,  at  a  date  more  than  seven 
years  after  such  trustee  had  acquired  title  under  the  fore- 
closure, the  only  excuse  for  delay  being  that  he  had  promised  to 
execute  a  declaration  of  trust  at  various  times,  and  had  reused 
K>  to  do  at  a  period  only  three  months  prior  to  his  death. 
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SQUITT— -BXOraiBCEICVNT  OF  WHAVDVLBST  AOXtOatMKV. 

A  court  of  eQuity  will  not.  lead  Its  aid  to  declare  a  trust  In 
favor  of  plaintiff  jdvere  It  appears  that  plaintiff,  while  insolvent, 
had  ^entered  into  an  agreement  with  the  holder  of  a  first  mort- 
gage on  his  lands,  against  which  there  were  liens  Iwld  hy  a 
second  mortgagee  and  Judgment  creditors,  that  such  first  mort- 
gagee should  foreclose  thereon  and  plaintiff  would  allow  Judgment 
to  go  hy  default,  after  wldc(h  such  mortgagee  was  to  declare 
a  trust  In  Tbyot  ot  plalntUf;  and  that  the  mortgage  was  fore- 
closed f6r  the  sum  of  nearly  $17,000  in  eizceBs  of  the  amount 
actually  due,  without  the  knowledge  of  other  creditors,  and  the 
land  sold  and  hid  in  for  the  amount  of  such  excessive  Judgment 


Appeal  from  Superior  Court,  King  Oounly. — ^Bkm. 
BoTD  J.  Taujm^aNj  «Tiidge.    AffirmecL 

Lewis,  Hardin  &  Albertson,  Fred  Rice  BoweU,  William 
Welch  and  Walter  B.  Beats,  for  appellants. 

Frederick  Bausman,  ior  respondents. 

The  opinion  of  the  conrt  was  delivered  by 

'M-OTTNTj  J. — ^Appellants  denominate  the  complaint  in 
this  action  "a  bill  to  redeem."  The  prayer  is  for  an  ac- 
counting between  the  parties,  and  that  the  court  determine 
the  amount  due  defendants  under  a  foreclosure  sale  by  one 
J.  W.  Thompson  during  his  life-time,  and  that  upon  the 
payment  of  the  amount  found  due  to  defendants  the  court 
order  certain  property  described  in  the  complaint  <5on- 
veyed  to  the  plaintiffs.  A  demurrer  to  the  complaint  was 
sustained.  The  plaintiffs  elected  to  stand  on  the  allega- 
tions thereof,  and  the  cause  was  dismissed.  Plaintiffs 
appeal. 

The  facts  alleged  in  the  complaint  are  substantially  as 
follows:  In  January,  1892,  plaintiff  Ben  E.  Snipes  and 
one  J.  W.  Thompson  entered  into  a  contract  by  the  terms 
of  T^hich  Snipes  was  to  purchase  certain  real  estate  in 
Seattle,  and  take  title  thereto  in  his  own  name,  to  be  held 
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in  trust  for  himself,  D.  B.  May,  and  W.  Lair  Hill.    This 
real  estate  was  to  be  platted  into  town  lots  and  sold.    The 
purchase  price  of  the  real  estate  was  $260,000,  and  taxes 
estimated  at  $28,000  additional.     Thompson  agreed  to 
loan  to  Snipes  $164,874  toward  the  purchase  price  of  said 
land,  and  agreed  that  when  Snipes  received  title  thereto, 
a  mortgage  should  be  executed  by   Snipes   and  wife  to 
Thompson  to  secure  the  repayment  of  this  amount,  with 
interest  at  six  per  cent,  per  annum.  It  was  also  agreed  that 
a  deed  should  be  executed  to  Thompson  for  twenty  of  the 
lots.  The  mortgage  was  to  be  paid  out  of  the  net  proceeds  of 
the  sale  of  the  remainder  of  the  lots,  within  two  years. 
In  accordance  with  this  contract  Snipes  acquired  title  to 
the  real  estate,  deeded  the  twenty  lots  named  to  Thompson 
and  on  January  30^,  1892,  executed  a  mortgage  for  the  sum 
of  $164,874,  as  agreed.     Thereafter^  in  the  year  1893, 
Snipes  became  insolvent,  and  thereupon  executed  to  certain 
of  his  creditors  a  second  mortgage  on  the  real  estate  in 
question.    About  the  same  time  large  judgments  were  also 
obtained  against  Snipes,  which  judgments  became  liens 
on  the  interest  of  Snipes  in  the  said  real  estate.    For  these 
reasons  Snipes  could  not  sell  the  lots  and  make  title  there- 
to.    He  thereupon  entered  into  an  oral  agreement  with 
said  Thompson  to  the  effect  that  Thompson  should  proceed 
to  foreclose  his  first  mortgage — ^the  one  above  named  for 
$164,874 — and  obtain  title  to  the  property,  so  that  the 
said  Thompson  could  execute  and  deliver  good  and  suffi- 
cient conveyances  to  those  who  might  wish  to  purchase  the 
said  lands.    Snipes  agreed  not  to  make  any  defense  to  the 
foreclosure  suit,  and  Thompson  agreed  that,  upon  purehaa- 
ing  the  property  at  foreclosure  sale,  he  would  execute  a 
declaration  of  trust,  in  which  it  would   be   shown    that 
Thompson  held  the  property  in  trust  for  Snipes.    In  aocor- 
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danoe  with  this*   last    agreement^    in    November,    1898, 
Thompson  brought  suit  against    Snipes    and   subsequent 
mortgagees  and  judgment  creditors  to  foreclose  his  mort- 
gage.   In  his  complaint  he  prayed  for  some  $16,900  more 
than  was  due  upon  the  mortgage,  Snipes  having  paid  this 
amount  subsequent  to    the    execution   of   the   mortgage. 
Snipes  made  no  defense  to  this  action,  and  permitted  the 
judgment  to  be  taken  for  the  full  amount  prayed.    Judg- 
ment was  entered  on  February  26,  1894,  for  $187,886.04, 
and  on  April  26,  1894,  the  property  was  sold  to  satisfy 
the  same  and  was  bid  in  by  Thompson  for  the  amount  of 
the  judgment.    Thereafter,  on  August  9,  1896,  a  sheriff^s 
deed  was  issued  to  the  purchaser.    It  is  alleged  that,  after 
Thompson  acquired  the  title  to  the  property.  Snipes  de- 
manded that  he  execute  a  declaration  of  trust ;  ^'that  many 
times  between  January  1,  189S,  and  July  1,  1901,  these 
demands  were  made  upon  Thompson  by  letters  addressed 
to  said  Thompson  by  said  Snipes;"  that  said  Thompson 
promised  at  divers  times  between  January  1,  1895,  and 
July  1,  1901,  that  he  would  execute  a  declaration  of  trust; 
that  these  promises  were  made  both  orally  and  in  writing, 
"first  orally  in  1895  and  first  in  writing  in  1895,  and  last 
orally  in  1901  and  last  in  writing  in  1901 ;"  but  that  the 
said  Thompson  postponed  from  time  to  time  the  perform- 
ance of  said  promises,  and  that  he  never  in  fact  performed 
anj  of  them,  and  that  on  or  about  March  1,  1901,  the  said 
Thompson  refused  to  carry  out  his  said  promises;  that 
said  J.  W.  Thompson  died  on  or  about  the  first  day  of 
July,  1901,  leaving  surviving  him  as  only  heirs  the  de- 
fendants Flora  Thompson,  his  widow,  and  Ross  Thompson 
and  Ida  Thompson,  children,  now  past  age.     The  other 
defendant,  Kelleher,  is  special  administrator  of  the  estate. 
It  is  also  alleged  that  the  value  of  the  real  estate  in  ques- 
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tion  ^is  now  and  during  all  the  times  herein  ideBiioned" 
was,  more  than  $500^000 ;  that^  if  plaintiff  had  not  relied 
upon  the  promises  of  Thompson  herein  set  out,  he  woold 
have  redeemed  the  property  within  one  year  from  the  time 
of  sale. 

We  think  the  demurrer  was  properly  sustained  upon 
two  grounds:  (1)  Upon  the  ground  of  laches^  and  (2) 
upon  the  ground  that  the  oomplaint  does  not  state  a  cause 
of  action  for  which  equity  affords  relief.  Counsel  for  ap- 
pellants seek  to  avoid  the  statute  of  limitations  and  the 
rule  of  laches  by  the  allegation  that  the  deceased,  J.  W. 
Thompson,  during  his  life  time,  repeatedly  promised  to 
make  a  declaration  of  trust  in  writing,  but  that  he  post- 
poned the  performance  of  his  promise  from  time  to  time, 
and  thereby  lulled  the  plaintiff  Ben  E.  Snipes  into  the 
belief  that  he  was  secure,  and  was  thereby  excuged  from 
bringing  an  action  to  enforce  his  rights.  If  these  were 
the  only  facts  alleged,  they  would  probably  be  sufficient 
to  excuse  the  delay,  under  the  rule  in  Ryan  v.  Dox,  34  N. 
T.  307  (90  Am.  Dec.  696),  quoted  and  relied  upon  by 
plaintiffs.  But  when  it  is  also  alleged  that  the  deceased, 
J.  W.  Thompson,  on  March  1,  1901,  refused  to  carry  out 
his  promises,  and  when  it  further  appears  that  in  July 
(some  four  months  later)  Mr.  Thompson  died,  and  also 
that  the  action  was  not  brought  until  October  14,  1901 
(some  three  months  after  Thompson's  death),  we  think 
under  these  circumstances,  if  the  rule  of  laches  may  not 
be  enforced,  it  is  difficult  to  understand  imder  what  cir- 
cumstances the  rule  may  be  invoked.    An  action  to  redeem 

under  the  statute  was  barred  in  one  year  after  the  sala 
An  action  to  enforce  the  oral  agreement  alleged  was  bar- 
red in  two  years.  But,  because  of  the  promises  of  Thomp- 
son to  execute  the  agreement,   plaintiffs  argue  that  the 
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aetion  oould  be  maintained  at  any  time  within  two  years 
after  refusal.  If  there  were  no  changed  relations  of  the 
property  or  the  parties,  this  argument  would  probably  be 
correct  In  this  case  the  value  of  the  property  according 
to  the  complaint  has  not  changed.  But  one  of  the  parties 
to  the  oral  agreement  is  dead.  He  possibly  was  the  only 
party  who  knew  the  contract,  if  there  was  one,  or  who 
oould  contradict  the  evidence  of  the  plaintiff  upon  the  ques- 
tion of  a  contract  The  plaintiffs  delayed  bringing  this 
action  more  than  six  years  while  Thompson  was  living. 
After  Thompson  positively  refused  to  make  a  declaration 
of  trust,  there  was  no  further  excuse  for  delay.  Yet  plain- 
tiff neglected  to  bring  his  action  for  a  period  of  four 
months  before  Thompson's  death,  and  waited  until  three 
months  thereafter  before  an  action  was  begun  against  his 
heirs  and  legal  representatives.  Under  these  circum- 
stances the  plaintiff  has  been  unreasonably  dilatory  in  en- 
forcing his  rights,  if  he  ever  had  any. 

''Where  a  party  has  been  unreasonably  dilatory  or  n^ 
ligent  in  enforcing  his  rights,  and  shows  no  excuse  for  such 
laches  in  asserting  them,  courts  of  equity  uniformly  de- 
cline to  assist  him  in  their  enforcement"  Wood,  Limita- 
tion (3d  ed.),  p.  155,  137. 

Appellant  relies  upon  the  case  of  Ryan  v,  Dox,  supra, 
which  is  quoted  at  length  in  the  brief.  In  that  case  the 
action  was  brought  during  the  life  time  of  the  defendant, 
who  was  alleged  to  have  made  the  contract.  In  this  case, 
if  Mr.  Thompson,  who  is  alleged  to  have  made  the  contract, 
were  living,  we  think  the  action  would  be  in  time  under  the 
rule  there  announced ;  but  when  the  plaintiff  has  delayed 
more  than  six  years,  and  until  after  the  death  of  the  other 
party  to  the  oral  contract,  the  rule  of.  laches  should  be 
applied. 

Furthermore,  the  demurrer  was  properly  sustained  be- 
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cause  the  complaint  failed  to  state  a  cause  of  action 
against  which  equity  will  relieve.  Thecomplaint  shows  that 
at  the  time  of  the  foreclosure  of  the  mortgage  Thompson 
was  a  first  mortgagee ;  that  Snipes  was  insolvent^  and  had 
given  a  second  mortgage  on  the  property  to  secure  certain 
creditors,  and  also  had  judgment  creditors  whose  judg- 
ments were  liens  on  Snipes'  interest  in  the  real  estate ;  that 
Thompson  foreclosed  his  first  mortgage  at  the  request  of 
Snipes,  and  prayed  for  $16,902.88  more  than  was  actually 
due  thereon;  that  Snipes  suffered  default,  and  allowed 
judgment  to  be  entered  for  this  sum  in  excess  of  the 
amount  actually  due.  There  is  no  allegation  that  the 
other  creditors  of  Snipes  were  informed  of  this  or  knew 
anything  about  the  judgment  being  excessive.  The  prop- 
erty was  sold  and  bid  in  for  the  amount  of  the  judgment 
This  was  clearly  a  fraud  upon  the  other  creditors  of 
Snipes,  and  deprived  them  of  their  right  to  protect  their 
claims  against  Snipes  to  the  extent  of  $16,902.  These 
judgments  and  liens  have,  no  doubt,  expired,  and  cannot 
now  be  enforced,  which  probably  affords  some  reason  for 
the  laches  above  discussed.  According  to  his  own  allega- 
tion, the  plaintiff  invited  and  knowingly  permitted  a  fraud 
to  be  practiced  upon  his  creditors.  For  that  reason  alone 
he  cannot  come  into  a  court  of  equity,  and  obtain  its  aid 
to  enforce  an  agreement  begotten  in  fraud  to  restore  him 
to  the  property  which,  but  for  the  fraud,  he  must  have  lost 
1  Pomeroy,  Equity  Jurisprudence  (2d  ed.),  §401;  3 
Pomeroy,  Equity  Jurisprudence  (2d  ed.),  §§916,  940; 
Greenhood,  Public  Policy,  p.  169. 
The  judgment  is  therefore  affirmed. 

Fui-LEBTOW,  0.   J.,  and  Hadley  and  Andbbs,  JX, 
concur. 
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Maby  0.  Bo88^  RespondemJt,  v.  Henby  Howakd  et  al.. 

Appellants. 

ooMMtrNrrr  fbofebtt  —  equitable  intebxst  in  land  —  liabilitt 
lOB  bepabate  debt  of  one  spouse. 

Bquitable  interests  in  land,  held  by  a  husband  and  wife  as 
community  property,  are  not  subject  to  sale  on  an  execution 
issued  on  a  judgment  rendered  for  the  separate  debt  of  either 
spouse. 

SAME distinction    BETWEEN    BEAL    FBOFEBTT    AND    BEAL    ESTATE  — 

CONSTBUCnON  OF  STATUTE. 

BaL  Code,  §4491,  which  provides  that  the  husband  has  the 
management  and  control  of  the  "community  real  property/'  but 
shall  not  sell,  conyey,  or  incumber  the  "community  real  estate," 
unless  the  wife  Join  with  him,  does  not  recognize  a  distinction  as 
existing  between  "real  estate"  and  "real  property,"  in  view  of  the 
f&ct  that  those  terms  are  used  indiscriminately  in  the  several 
sections  of  the  statute  relating  to  the  acquisition  and  disposi- 
tion of  real  property. 


OONVEYANCE  AS  MOBTOAOE  —  PABOL  EVIDENCE. 

An  absolute  deed  of  conveyance,  whether  in  form  a  warranty 
or  quit-claim,  may  be  shown  by  parol  evidence  to  be  a  mortgage. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Oeokos  W.  Bei-t,  Judge.    Affirmed, 

B.  L.  Edmiston  (WUliam  T.  Birdsall,  of  counsel),  for 
appellants. 

William  S.  Lewis,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuTLLEBTON,  C.  J. — On  Juue  6,  1898,  the  respondent 
and  her  husband,  E.  S.  Ross,  being  then  the  owners  of  cer- 
tain real  property  situate  in  Spokane  county,  executed  and 
delivered  to  one  F.  E.  S.  Linfield  an  instrument  in  the 
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form  of  a  wammty  deed,  purporting  to  convey  the  prop- 
erty to  her  for  the  consideration  of  one  dollar.  On  the  15th 
of  June  following,  the  appellant  Howard  recovered  a  judg- 
ment in  the  superior  court  of  Spokane  county  against  E. 
S.  Ross,  on  which  he  caused  a  writ  of  execution  to  issue, 
and  to  he  placed  in  the  hands  of  the  other  appellant,  iriio 
was  then  sheriff  of  Spokane  county,  for  execution.  The 
sheriff,  imder  the  direction  of  the  judgment  creditor,  levied 
upon  the  real  property  above  mentioned,  and  was  proceed- 
ing regularly  to  sell  the  same  when  this  action  was  brought 
to  restrain  him  from  so  doing.  The  question  of  the  respon- 
dent's right  to  maintain  the  action,  and  the  question  of  the 
sufficiency  of  the  complaint,  were  before  this  court  and 
determined  in  a  former  appeal.  25  Wash.  1(64  Paa 
794).  After  the  remittitur  went  down  on  the  determina- 
tion of  that  appeal,  issue  was  joined  on  the  merits  of  the 
action,  and  a  trial  had,  which  resulted  in  a  finding  to  the 
effect  that  the  deed  to  the  property  mentioned  was  intended 
to  be,  and  was  in  fact,  a  mortgage ;  that  the  property  was 
the  community  property  of  the  respondent  and  her  hus- 
band ;  that  the  judgment  recovered  by  the  appellant  How- 
ard was  the  separate  debt  of  E.  S.  Ross,  and  not  a  lien 
upon  the  real  property  of  the  community.  A  judgment 
restraining  the  sale  of  the  property,  and  quieting  the  title 
thereto  against  the  apparent  lien  of  the  judgment,  was 
thereupon  duly  entered. 

The  appellants  do  not  deny  that  the  real  property  in 
question  was,  prior  to  the  execution  of  the  deed  from  the 
respondent  and  her  husband  to  F.  E.  R.  Linfield,  the  com- 
munity real  estate  of  the  respondent  and  her  husband.  Nor 
do  they  deny  that  the  debt  on  which  the  judgment  of  the 
appellant  Howard  was  founded  was  the  separate  debt  of 
E.  S.  Ross.     But  the  contention  is,  as  we  understand  it. 
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that  the  statute  makes  a  distinction  between  commimily 
real  estaie  and  commiinitj  real  property,  protecting  the 
former  from  sale  under  execution  on  a  judgment  for  the 
separate  debt  "of-  ^theg-  spoiasey  but  fondeiing  ifae  latter 
liable  ^dien  the  separate  debt  is  the  debt  of  the  husband. 
The  particular  section  of  the  statute  which  is  thought  to 
make  this  distinction  is  §  4491  of  Ballinger's  Code,  and 
reads  in  part  as  follows:  ^^The  husband  has  the  manage- 
ment and  control  of  the  community  real  property,  but 
shall  not  sell^  convey^  or  encumber  the  community  real 
estate,  unless  the  wife  join  with  him:  in  executing,"  etc., 
the  instrument  of  conveyance.  It  is  said  that  ^^chattels 
real,  equitable  interests  in  land,  etc./'  are  meant  by  the 
term  "community  real  property/'  while  legal  title  in  fee 
in  either  spouse  constitutes  ^'community  real  estate" ;  that 
as  the  husband  has  the  management  and  control  of  the  for- 
mer, and  is  forbidden  to  incumber  the  latter  only,  it  must 
follow,  analogous  to  the  ruling  of  this  court  to  the  effect 
that  community  personal  property  is  subject  to  sale  on  ex« 
ecation  issued  on  a  judgment  rendered  on  the  husband's 
separate  debt,  that  community  real  property  is  also  sub- 
ject to  sale;  and,  further,  that  the  deed  from  the  respon- 
dent and  her  husband  to  Mrs.  Linfield  dianged  their  estate 
in  the  lands  from  a  legal  to  an  equitable  estate,  or,  as  the 
appellants  would  have  it,  from  real  estate  to  real  property, 
and  thereby  rendered  it  subject  to  sale  to  satisfy  the  hus- 
band's separate  debt  Calhoun  v,  Leary,  6  Wash.  17  (32 
Pac.  1070),  is  said  to  maintain  this  principle.  But  what 
we  held  in  that  case  was  that  the  commimity's  equitable 
interest  in  real  property  could  be  sold  on  execution  to 
satisfy  a  judgment  for  a  commimity  debt,  not  that  it  could 
be  so  sold  to  satisfy  a  judgment  for  the  separate  debt  of 
either  spouse.     This  is  far  from  holding  that  there  is  a 
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distinction  between  community  real  property  and  commun- 
ity real  estate^  or  that  an  equitable  interest  of  a  community 
in  real  property  can  be  sold  to. satisfy  a  separate  debt  of 
the  husband.  Treating  the  question,  therefore,  as  one  of 
first  impression  in  this  court,  the  distinction  sought  to  be 
made  is,  in  our  opinion  entirely  unfounded.  Aside  from 
the  fact  that  the  section  of  the  statute  relied  on  would  in 
itself  hardly  be  consistent  if  different  meanings  were  to 
be  given  to  these  different  terms,  the  several  sections  of  the 
statute  relating  to  the  acquisition  and  disposition  of  real 
property,  and  the  tenure  by  which  the  same  is  holden, 
where  one  or  the  other  of  these  terms  is  used,  do  not  leave 
the  matter  in  doubt.  While  it  would  too  unduly  extend 
this  opinion  to  set  these  sections  out  in  detail,  their  per- 
usal will  plainly  show  that  in  the  legislative  mind  the 
terms  community  real  property  and  community  real  estate 
had  the  same  meaning,  and  that  it  was  the  intent  of  the 
legislature  that  the  equitable  interests  in  land  held  by  a 
husband  and  wife  as  community  property,  as  well  as  the 
legal  interest,  should  not  be  subject  to  sale  on  an  execution 
issued  on  a  judgment  rendered  for  the  separate  debt  of 
either  spouse. 

The  remaining  errors  assigned  go  to  the  ri^t  of  the 
respondent  to  show  that  the  deed  from  herself  and  husband 
to  Mrs.  Linfield  was  a  mortgage,  and  the  sufficiency  of  the 
evidence  to  justify  the  finding  that  it  was  a  mortgage,  if 
the  right  exists.  These  questions  are  material  here  only 
in  so  far  as  they  affect  the  right  of  the  respondent 
to  maintain  the  action,  and  it  may  be  that  the  court  will 
not  for  that  reason  look  so  closely  into  the  proofs  as  it 
would  were  the  contest  between  a  grantor  and  grantee. 
But,  be  this  as  it  may,  it  is  the  settled  rule  of  this  court 
that  an  absolute  deed  of  conveyance,  whether  in  form  a 
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warranty  or  quitrdaim^  may  be  shown  by  parol  evidence  to 
be  a  mortgage.  Wiss  v.  Stewart,  16  Wash.  376  (47  Pac 
786) ;  Anderson  v.  Stadlmann,  17  WasL  488  (49  Pac. 
1070)  ;  Boss  v.  Howard,  25  Wash.  1(64  Pac  794).  And 
the  evidence  here  abundantly  justifies  the  finding  that  the 
deed  in  question  was  intended  as  security  for  money  loaned 
by  the  grantee  to  the  grantors. 
The  judgment  is  affirmed. 

Mount,  Dunbab  and  Andebs,  JJ.,  concur. 


[No.  4449.    Decided  March  26,  1903.] 

The  State  of  Washington  on  the  Relation  of  Mary  E. 
Brown,  Respondent,  v.  Charles  E.  Bbown,  Appel- 
lant. 

JT7DOMENT  —  BEVOGATION  BEFORE  BNTBT  —  FOWEB  OF  COUBT. 

Under  Bal.  Ck)de,  §5119,  which  proyidea  that  "all  Judgments 
shall  be  entered  by  the  clerk,  subject  to  the  direction  of  the 
court,"  an  order  of  the  court  though  signed  and  handed  to  the 
clerk  for  entry,  does  not  become  a  finality  until  its  actual  entry, 
but  may  be  recalled,  and  modified  or  annulled,  at  any  time  before 
it  has  been  spread  upon  the  journal. 

AinCONT— •EFFECT  OF  BEKABBIAGE  OF  PABTT  BOUND  TO  PAT. 

The  subsequent  remarriage  of  a  divorced  hupband  will  not 
relieve  him  from  the  obligation  of  a  decree  to  pay  alimony  for 
the  support  of  his  divorced  wife  and  minor  child,  even  if  the 
additional  burdens  imposed  by  such  remarriage  tend  to  exhaust 
his  earnings,  Bince  his  divorced  wife  and  child  have  a  prior  claim 
thereon,  until  the  xnodiflcation  of  the  decree  in  a  direct  proceed- 
ing therefor. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Pbatheb^  Judge.    Affirmed. 
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P,  F.  Quimi,  for  appellant. 
Graves  &  Graves,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mouirr^  J. — On  May  3,  1902,  relator  filed  an  affidavit 
in  the  superior  oourt  of  Spokane  eonnty,  alleging^  snbstan- 
tially,  that  on  the  18th  day  of  November,  1897,  relator  and 
appellant  were  divorced  by  a  decree  of  the  superior  court 
of  said  county ;  that  by  the  decree  the  relator  was  awarded 
the  care  and  custody  of  their  minor  child,  and  also  award- 
ed $50.00  per  month  alimony  for  the  support  of  herself 
and  child ;  that  the  appellant  has  failed  to  comply  with  the 
terms  of  said  decree  in  that  he  has  not  paid  relator  the 
sum  of  $90  due  in  accordance  with  the  terms  thereof,  and 
has  refused  so  to  do,  and  informed  relator  that  he  does 
not  intend  to  comply  therewith ;  that  relator  has  no  other 
means  of  support,  and  that  appellant  is  able  to  comply 
with  the  terms  of  said  decree.  On  the  fiUng  of  this  affi- 
davit the  appellant  appeared  and  filed  an  answer  to  the  affi- 
davit of  relator,  by  which  answer  he  in  substance  denied 
that  he  had  disobeyed  the  order  and  decree  of  November  18, 
1897,  and  alleged  that  he  had  endeavord  to  the  best  and  ut- 
most of  his  ability  to  comply  therewith ;  denied  that  he  had 
informed  relator  that  he  intended  to  disregard  the  terms 
of  said  decree,  and  denied  that  relator  has  no  other  means  of 
support ;  alleged  that  relator  has  invested,  in  interest-bear- 
ing securities,  which  interest  is  paid  promptly,  the  sum 
of  $1,800,  given  and  transferred  to  her  by  appellant  prior 
to  the  commencement  of  her  action  for  divorce,  and  also 
that  relator  has  a  comfortable  home  in  the  state  of  Illinois; 
that  he  is  entirely  unable  to  perform  the  conditions  of  said 
decree ;  that  since  the  said  decree  he  has  intermarried,  and 
by  his  changed  relation  is  required  to  support  his  present 
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fsxnily^  at  an  expense  of  $95  a  month;  that  he  is  working 
at  a  salary  of  $112.50  per  month ;  and  had  no  other  souroe 
of  income.  Upon  the  issues  thus  made  the  cause  came  on 
for  trial  on  the  16th  day  of  May^  1902.  The  relator  offer- 
ed in  evidence  a  copy  of  the  decree  and  rested.  The  appel- 
lant thereupon  testified  in  his  own  bdialf,  and  rested. 
Thereupon  the  cause  was  continued  until  the  next  day 
when  the  court  heard  the  argument  of  counsel  for  appel- 
lant. Ck)unsel  for  relator  did  not  argue  the  case,  but  re- 
quested permission  of  the  court  for  an  opportunity  to  sub- 
mit a  brief  of  ai^ument  and  authorities  upon  the  issues 
involved.  The  court  granted  this  request.  Thereupon  the 
court  took  the  case  under  advisement  and  for  argument. 
TJpon  June  2,  1902,  before  briefs  were  submitted  to  the 
court,  and  without  notice  to  relator,  the  court  announced 
a  decision  from  the  bench,  finding  the  defendant  unable 
to  pay  the  alimony,  and  dismissed  the  contempt  proceed- 
ings, at  the  same  time  requesting  the  attorney  for  appel- 
lant to  prepare  an  order  to  that  effect,  which  was  done. 
The  judge  signed  the  order  as  follows,  omitting  the  title 
of  the  cause: 

'^  On  this  second  day  of  June,  1902,  this  cause  came  reg- 
ularly on  for  hearing  by  the  court  on  the  petition  of  relator 
for  the  punishment  of  the  defendant  as  for  contempt,  or 
tke  payment  of  the  amount  provided  for  in  the  decree  here- 
tofore entered,  and,  after  hearing  said  petition  and  the 
argument  of  counsel,  and  the  court  being  fully  advised  in 
the  premises,  it  is  by  the  court  ordered  that  said  petition 
be  and  the  same  is  hereby  denied,  and  said  proceeding  be 
and  the  same  is  hereby  dismissed  at  relator's  cost. 

Leander  H.  Prather,  Judge." 

On  tie  next  morning  counsel  for  relator  appeared  in 
court,  and  stated  that  he  had  been  informed  that  the  court 
had  rendered  a  decision  in  the  cause,  and,  being  informed 
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by  the  court  that  he  had  announced  the  decision  in  said 
cause,  counsel  for  relator  made  the  following  statement: 

"Your  honor  will  recollect  that  this  matter  was  taken 
under  advisement  subject  to  the  right  of  counsel  to  submit 
briefs  of  argument  and  authorities  upon  the  issues  in- 
volved. We  prepared  our  brief,  served  the  same  upon 
counsel  for  defendant  on  May  29th,  and  have  not  received 
his  copy  in  reply  as  yet,  and  therefore  had  no  reason  to 
believe  that  your  honor  would  decide  this  matter  until 
both  briefs  were  filed.  We  were  not  present  in  court  yes- 
terday when  the  decision  was  announced  and  had  no  notice 
of  such  contemplated  action.  We  have  here  our  briefs, 
and  desire  an  opportunity  to  submit  the  same  to  yonr 
honor  before  this  matter  is  decided.^' 

Whereupon  the  court  made  the  following  statement  and 
ruling: 

'^I  had  forgotten  that  this  mfatter  was  to  be  submitted 
on  briefs,  but  I  now  recollect  that  such  order  was  made. 
The  order  that  I  made  yesterday  was  therefore  made 
through  a  mistake  of  that  fact  Mr.  Clerk,  has  that  order 
been  entered  ?" 

To  which  the  clerk  replied,  "No,  sir."  The  court  then 
said:  "Very  well,  you  will  not  enter  that  order.  That 
order  will  be  withdrawn.  The  court  will  withhold  its 
decision  until  the  briefs  have  been  examined."  Thereafter, 
on  the  12th  day  of  June,  the  court  made  findings  that  ap- 
pellant had  neglected  and  refused  to  pay  the  sum  of  $90 
due  under  the  decree,  adjudged  him  in  contempt,  and  or- 
dered him  into  custody  until  the  said  sum  shall  be  paid 
according  to  the  terms  of  said  decree.  This  appeal  is  pros- 
ecuted from  this  order. 

The  appellant  maintains :  (1)  That  the  order  signed  bj 
the  judge  on  June  2d  was  a  finality,  and  that  the  court 
thereafter  had  no  jurisdiction  to  make  any  findings  or 
render  a  different  judgment  in  the  case;  and  (2)  that,  if 
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the  order  of  June  2d  was  not  final,  the  court  erred  in  mak- 
ing finding  No.  7  requested  by  relators,  and  in  refusing 
to  find  Nos.  6  and  7  requested  by  appellant 

In  Quareles  v.  Seattle,  26  Wash.  226  (66  Pac.  889), 
this  court  said : 

''There  is  a  clear  distinction  between  the  making  or  ren- 
dering of  a  judgment  and  its  entry.  The  judgment  is 
made  or  rendered  when  the  court  announces  it  or  signs  the 
judgment,  as  is  the  common  practice,  and  returns  the 
signed  judgment  to  counsel.  It  is  entered  when  it  is 
placed  on  record  by  the  clerk." 

And  we  held  in  that  case  that  the  judgment  became 
effective  as  a  judgment  when  it  was  rendered  and  filed 
with  the  clerk ;  that  the  filing  by  the  clerk  was  the  entiy. 
In  Barthrop  v.  Tucker,  29  Wash.  666  (70  Pac.  120),  we 
said: 

'Tlh  Sears  v.  Kilhoume,  28  Wash.  194  (68  Pac.  451), 
which  is  probably  the  last  expression  of  opinion  by  this 
court  on  the  subject,  where  the  judgment  was  affirmed  as 
against  an  appellant  and  the  sureties  on  the  appeal  bond, 
and  an  order  was  afterwards  made  by  this  court  setting 
aside  the  former  judgment  and  entering  another  judgment 
to  reduce  the  judgment  against  the  sureties  to  the  amount 
for  which  they  were  liable  on  their  bond,  we  held  that 
judgment  was  rendered  on  the  first  date,  within  the  mean- 
ing of  the  Code,  and  we  quoted  approvingly  from  18  Enc. 
PL  &  Pr.,  430,  where  it  is  said:  'The  rendition  and  the 
entry  of  a  judgment  are  entirely  different  things.  The 
first  is  a  purely  judicial  act  of  the  court  alone,  and  must 
be  first  in  the  order  of  time,  while  the  entry  is  merely  evi- 
dence that  a  judgment  has  been  rendered  and  it  is  purely 
a  ministerial  act.'  So,  in  this  case,  the  essential  thing 
sought  by  the  plaintiff  in  the  action  was  the  judicial  act 
of  announcing  or  rendering  the  judgment.  Everything 
that  followed,  including  the  preparation  by  the  attorney 
of  the  journal  entry,  its  signing  by  the  judge,  and  the 

26-81  WASH. 
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spreading  of  the  same  upon  the  journal  by  the  clerk,  "waa 
purely  ministerial,  evidence  simply  of  the  judicial  act  of 
the  announcement  or  rendition  of  the  judgment" 

In  none  of  these  cases  was  there  any  question  as  to 
when  the  court  lost  control  of  the  judgment  The  statute, 
at  §  5119,  BaL  Code^  provides: 

''AU  judgments  shall  be  entered  by  the  clerk,  subject  to 
the  direction  of  the  court,  in  the  journal,  and  shall  specify 
clearly  the  amotmt  to  be  recovered,  the  relief  granted,  or 
other  determination  of  the  action." 

In  this  case,  at  the  time  of  the  trial,  the  court  reserved 
the  cause  for  further  argument,  and  no  definite  time  was 
fixed  therefor.  Subsequently,  on  June  2d,  before  the 
written  briefs  had  been  submitted  to  the  judge,  and  when 
he  had  forgotten  that  he  had  the  case  under  advisement  to 
be  argued  on  briefs,  he  made  an  order  dismissing  the  cause, 
and  the  order  waa  handed  to  the  clerk.  Before  the  clerk 
filed  the  order  or  entered  the  same  upon  the  journal,  the 
court,  upon  discovering  his  inadvertence,  recalled  it,  and 
directed  the  clerk  not  to  enter  it.  We  think  the  court 
clearly  had  the  right  to  do  this  at  any  time  before  the  order 
was  filed  or  actually  entered  upon  the  records.  In  C<mdee 
V.  Barton,  62  Cal.  1,  it  is  said: 

"There  is  no  judgment  which  is  final  until  a  judgment 
is  recorded." 

And  in  Broder  v.  ConJclin,  98  Cal.  860  (83  Pac.  211), 

the  court  said: 

"The  judgment  which  was  prepared  and  signed  by 
Judge  Kooney  could  not  be  effective  as  a  judgment  until 
it  was  filed  with  the  clerk.  Until  then  it  was  but  a  purpose 
in  the  breast  of  the  judge,  which  could  be  changed  as  he 
might  determine.  Whether  he  deposited  it  in  the  post- 
office  to  be  transmitted  to  the  clerk,  or  himself  carried  it 
in  person  to  the  office  of  the  clerk,  is  immaterial.    Until 
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it  was  actually  filed  it  did  not  become  a  part  of  the  reoords 
in  the  case  and  eonsequentlj  was  not  a  judgment" 

It  is  probable  that,  if  the  clerk  had  either  filed  or  entei^ 
ed  the  order  in  his  journal  the  order  would  then  have 
passed  beyond  the  control  of  the  court,  except  to  vacate  or 
modify  the  same  under  the  statute  with  reference  thereto. 
But  where  the  same  had  only  been  delivered  to  the  clerk, 
who  had  not  filed  it,  and  no  entry  thereof  was  made  by 
him,  the  court  had  authority,  under  tlie  statute  above 
quoted,  to  direct  when  it  should  be  entered,  or  to  direct  that 
it  sliould  not  be  entered  at  all.  We  therefore  think  the 
court  did  not  lose  jurisdiction  of  the  proceedings  on  June 
2d,  but  was  authorized  thereafter  to  enter  a  final  judgment 
upon  the  merits. 

Appellant  requested  the  court  to  make  findings  as  fol- 
lows: 

''The  court  finds  that  the  defendant  Charles  B.  Brown, 
prior  to  the  entry  of  the  decree,  turned  over  to  the  relator 
herein  all  of  the  property  he  then  possessed  of  every  kind 
and  nature  whatever,  except  only  a  certain  life  insurance 
policy  upon  his  own  life,  which  he  subsequently  disposed 
of  for  the  sum  of  $1,300  which  money  (together  with  that 
which  was  possible  to  spare  ovJt  of  his  said  salary)  was 
paid  over  to  said  relator  in  compliance  with  and  perform- 
ance of  said  decree  and  that  he  has  now  no  property  of  any 
kind  or  nature  out  of  which  he  can  obtain  any  money,  and 
the  only  income  he  is  now  receiving  is  $112.50  salary  as 
aforesaid;  that  his  family  expenses  now  and  for  a  long 
time  have  been  $96  per  month  as  follows,  to-wit :  ''House 
rent  $20 ;  light  and  fuel  $5 ;  provisions  $45 ;  clothing  $20 ; 
incidental  expenses  $5 ;  {all  of  which  is  necessarily  re- 
quired for  the  maintenance  and  support  of  his  present 
family. y^ 

The  court  made  this  finding,  except  the  words  italicized 
and  included  in  brackets,  which  were  found  not  true.    The 
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court  also  refused  to  find,  '^  that  the  defendant  has  made 
an  honest  effort  to  comply  with  and  perform  the  decree 
af oresaidy  but  is  unable  to  do  so/'  but  found  as  follows : 

^^That  Charles  R  Brown  is  able  to  comply  with  said 
decree  and  is  able  to  pay  relator  for  her  maintenance  and 
support  and  the  support  of  her  minor  child,  the  sum  of  $50 
for  each  and  eveiy  month,  and  that  said  dd^endant  has  wil- 
fully disobeyed  the  order  of  said  court  by  failing  and 
refusing  to  pay  relator  the  sum  of  $50  per  month  as 
required  and  provided  by  said  decree." 

The  appellant  was  the  only  witness  in  his  own  behalf, 
and  he  testified,  substantially,  that  he  was  employed  as 
paying  teller  in  a  bank  at  Spokane  at  a  monthly  salary 
of  $112.60;   that  he   is   a  married  man,  was  married 
about  three  and  one-half  years  prior  to  the  trial,  and 
has  no  other  income  than  his  salary,  and  no  property; 
that  at  the  time  of  the  decree  of  divorce  he  cashed  an 
insurance  policy  on  his  life,  on  which  he  realized  the 
sum  of  $1,300 ;  that  with  this  money,  and  what  he  could 
spare  from  his  salary,  he  had  paid  the  alimony  since  the 
decree;  that  he  has  no  money  now  except  his  salary; 
that  the  expenses  of  himself  and  wife  actually  necessary 
were  $95  per  month,  itemizing  these  expenses;  that  his 
salary  and  position  now  are  the  same  as  when  the  de- 
cree of  divorce  was  rendered.     He  also  admitted  that  the 
sum  of  $90  was  then  due  according  to  the  terms  of  the 
decree,  and  that  he  had  refused  to  pay  more  than  $35 
per  month  because  he  was  unable  to  do  so.     This  evi- 
dence went  only  to  the  ability  of  the  appellant  to  pay 
the  $50  per  month.     He  admitted  that  he  was  earning 
$112.50  per  month,  and  that  his  income  had  not  changed 
since  the  decree  of    divorce    was    rendered.     The  only 
change  in  his  financial  condition    is    that    the  $1,300 
which  he  received  about  the  time  of  the  decree  has  been 
consumed,  and  the  further  change  that  he  has  since  ib- 
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married.  He  testifies  that  the  necessary  expenses  of  him- 
self and  present  wife  are  $95  per  month.  The  decree 
of  divorce  fixed  the  amount  which  appellant  must  pay  to 
respondent.  That  decree  is  final  until  it  is  modified, 
and  must  be  complied  with  by  the  appellant  so  long  as 
he  is  able  to  do  so.  It  cannot  be  collaterally  attacked  or 
modified  in  this  proceeding.  A  failure  to  comply  with 
the  terms  of  the  decree  subjects  the  appellant  to  the  pen- 
alty for  contempt  unless  he  shows  his  inability  to  per- 
form the  terms  thereof.  When  it  is  shown  that  he  re- 
ceives a  monthly  salary  of  $112. 50^  his  ability  to  pay 
$50  is  certainly  shown,  unless  prior  claims  thereon  are 
shown.  ilTone  are  shown  here.  While  the  appellant,  un- 
der the  law  of  this  state,  may  after  the  decree  of  divorce 
legally  remarry,  the  fact  of  a  subsequent  remarriage  can- 
not relieve  him  of  the  obligation  fixed  by  the  decree.  If 
his  monthly  income  after  divorce  was  sufficient  to  sup- 
port himself  alone  and  to  pay  his  divorced  wife  the  ali- 
mony allowed,  he  could  not  by  his  subsequent  marriage 
set  aside  the  decree,  or  be  heard  to  say  that  the  addi- 
tional biirdens  which  he  himself  thereby  assumed  made 
him  unable  to  comply  with  the  decree.  The  divorced 
wife  and  minor  child  have  a  fixed  and  prior  claim  upon 
the  earnings  of  appellant,  which  appellant  for  his  own 
comfort  may  not  take  away.  We  think  the  findings 
made  were  correct. 

The  judgment  is  therefore  affirmed. 

DuKBAB  and  TTadlby,  JJ.,  concur. 
Fui-LEBTOK,  C.  J.,  and  Andehs,  JJ.,  dissent. 
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SiMOK  Kbeiblsheimer  et  al..  Respondents,  v.  O.  J.  Nel- 

80ir  ei  dL,  Appellants. 

IfEW  TBIAL  —  AlCENDMBNT  OF  MOTION. 

Anwndments  to  a  motion  for  a  new  trial  sf  allowabto  afUr 
tha  motion  haa  bean  mada 

BAICB — DISGBBTIDN  AS  TO  GBAITTINa  VOTIDH. 

The  granting  of  a  new  trial  la  a  matter  so  dlscretionaiy  witb 
the  trial  oomi;  that  its  action  will  not  be  Interfered  with  on 
appeal,  unless  it  plainly  appears  that  such  discretion  has  been 
abused. 

Appeal  from  Superior  Court,  King  County. — ^Hok. 
Geobob  Meade  Emort^  Judge.     AflGbrmed. 

William  Martin,  for  appellants. 

Allen,  Allen  £  Stratton,  for  respondents. 

Pee  Cubiam. — This  is  an  appeal  from  the  judgment 
of  the  court  granting  motion  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence.  It  is  objected 
that  the  court  erred  in  allowing  the  respondents  to  amend 
their  motion  for  a  new  trial  after  the  same  had  been 
made.  This  question  was  decided  against  the  conten- 
tion of  the  appellants  in  Bailey  v.  Drake,  12  Wash.  99 
(40  Pac.  631).  It  is  also  urged  that,  even  if  the  amend- 
ment were  properly  allowed,  no  sufficient  showing  for  a 
new  trial  was  made,  as  the  evidence  offered  was  merely 
cumulative.  We  have  uniformly  held  that  the  granting 
of  a  new  trial  was  a  matter  so  discretionary  with  the 
trial  court  that  this  court  would  not  interfere  unless  it 
plainly  appeared  that  such  discretion  was  abused.  We 
are  not  able  to  say  that  the  court  abused  its  discretion 
in  the  granting  of  this  motion.  State  v.  Stowe,  8  Wash. 
206  (28  Paa  337,  14  L.  R  A.  609),     Neither  are  we 
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prepared  to  say  that  the  complaint  did  not  state  a  cause 
of  action. 

The  judgment  ifi  affirmed. 


[No.  448S.    Decided  March  26,  1M8.] 

Amssigan  Bridge   Company  of  New   York,  Respond- 
ent, V.  D.  A.  SoBiNSON  et  at.  Appellants. 

HONSX7IT  —  BUFFICISirGT  OF  VTIDKNCE. 

In  an  action  to  recover  the  value  of  Iron  plates  fumlsbed  d^ 
fendants  for  use  in  a  structure,  a  nonsuit  was  properly  denied* 
when  defendants'  contention,  that  the  contract  called  for  curved 
plates,  ready  for  adjustmept,  while  only  flat  ones  were  fiimished» 
was  not  supported  by  the  written  contract,  and  there  was  a 
conflict  In  tbs  expert  testimony  as  to  whether  or  not  the  detail 
plans  and  drawings  oaUed  for  bent  plates. 


TBIAI.  «-*  HASVLCSS  ESBOB -^  BBGAUJaO  WIT3IS8S. 

Recalling  a  witness  after  a  trial  had  closed,  for  the  purpose  of 
permitting  him  to  deny  a  statement  attributed  to  him  by  another 
witness,  would  not  be  ground  for  reversal,  in  the  absence  of  a 
showing  that  the  adverse  party  was  prejudiced  thereby. 

Appeal  from  Superior  Court^  Adams  County. — Hov. 
Chables  H.  Neai^  Judge.    Affirmed. 

John  P.  Hartman,  for  appellants. 
Bausman  £  Kelleher,  for  respondent. 

Per  Curiam. — This  is  an  action  to  foreclose  a  lien 
for  material  used  in  the  construction  of  a  grain  tank. 
Appellant  Bobinson  was  the  contractor  who  built  the 
grain  tank  for  his  co-appellant,  Kitzville  Flouring 
Mills.  He  entered  into  a  written  contract  with  respond- 
ent's assignor  to  furnish  certain  structural  iron  and  steel 
to  be  used  in  constructing  the  tank,  the  same  to  be  fur- 
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nished  according  to  plans  and  speeilications  which  were 
approved  bj  said  Robinson.  The  contract  price  was 
$2^260;  no  part  of  which  having  been  paid,  this  suit 
was  brou^t  to  obtain  a  personal  judgment  against  said 
Bobinson,  and  to  foreclose  a  lien  for  the  amount  upon 
the  said  tank  and  the  land  upon  which  it  is  situate. 
The  answer  alleges  facts  upon  which  a  counterclaim  of 
$354.65  is  claimed,  and  it  is  alleged  that,  including  in- 
terest, a  balance  of  $1,912.85  only  is  due.  A  tender  of 
$2,000  was  made  and  refused,  which  tender  was  re- 
newed in  court  The  cause  was  tried  by  the  court  with- 
out a  jury,  and  judgment  rendered  in  favor  of  respond- 
ent for  $2,251.75,  together  with  attorney's  fees  and 
costs.     From  said  judgment  this  appeal  was  taken. 

Error  is  urged  upon  the  refusal  to  grant  appellants' 
motion  for  a  nonsuit.  We  think  the  evidence  intro- 
duced by  respondent  was  such  that  the  motion  was  prop- 
erly denied.  The  assignments  of  error  are  chiefly  con- 
fined to  the  court's  findings  and  conclusions  and  to  its 
refusal  to  find  as  requested.  The  court  allowed  certain 
claims  of  appellants,  amounting  to  $109.25,  but  found 
an  amount  still  due  in  excess  of  the  tender,  and  gave 
judgment  for  the  whole,  including  interest,  less  said 
last-named  sum.  The  contention  is  that  the  court  erred 
in  its  findings  as  to  the  other  items  claimed.  The  chief 
contention  is  that  the  contract  provided  for  furnishing 
the  plates  which  surrounded  the  tank,  curved,  ready  to 
be  adjusted  to  the  circular  form  of  the  structure,  and 
that,  inasmuch  as  they  were  shipped  not  curved,  but  as 
straight  or  flat  plates,  appellants  were  required  to  incur 
additional  expense  for  scaffolding  and  otherwise  in  order 
to  bend  the  plates  and  put  them  in  place.  The  written 
words  of  the  contract  are  entirely  silent  upon  this  sub- 
ject, but  it  is  urged  that  the  detail  plans  and  drawings 
which  are  a  part  of  the  contract  call  for  these  plates  to 
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be  bent  or  curved.  We  have  examined  the  drawings  and 
plans  which  are  brought  here  with  the  record,  and  we 
are  unable  to  satisfy  ourselves  that  they  so  provide. 
Whether  they  would  ordinarily  be  so  construed  by  me- 
chanical experts  or  not,  we  do  not  know.  Witnesses  in 
this  case,  who  appear  to  be  experts,  are  not  in  accord 
upon  the  subject  As  far  as  we  are  able  to  understand 
the  drawings  and  what  is  written  thereon^  we  are  unwill- 
ing, from  that  evidence  alone,  to  disturb  the  court's  find- 
ings, especially  in  view  of  the  fact  that  the  written 
words  of  the  coniract  make  no  mention  of  the  matter. 
The  court  foimd  that  it  is  not  customary  to  furnish  such 
plates  bent,  and  that  if  they  were  bent  by  the  manufac- 
turer, their  thinness  and  lightness  are  such  that  they 
would  not  retain  any  curvature  given  them,  but  would 
tend  to  resume  their  original  flatness.  The  testimony  is 
very  conflicting  upon  this  subject  and  upon  other  points 
found  by  the  court  We  have  carefully  read  the  testi- 
mony, and  are  unwilling  to  say  that  the  preponderance 
is  against  the  findings  upon  any  point  We  shall,  there- 
fore, not  disturb  them. 

It  is  assigned  that  the  court  erred  in  permitting  re- 
spondent to  recall  a  witness  after  the  trial  had  closed 
and  after  appellants'  witnesses  had  left  the  place  of  trial. 
The  only  testimony  elicited,  however,  was  a  simple  de- 
nial of  a  statement  made  by  Mr.  Robinson  while  upon 
the  witness  stand  as  to  something  he  claimed  the  witness 
had  said  to  him.  We  do  not  see  that  appellants  were 
prejudiced  thereby.  The  matter  was  largely  in  the  dis- 
cretion of  the  court,  and,  unless  there  was  manifest 
prejudice  to  appellants'  rights,  it  is  not  groimd  for  re- 
versal If  appellants  were  seriously  surprised,  there  is 
no  request  shown  in  the  record  for  a  continuance  or  for 
opportunity  to  submit  further  testimony.  Under  such 
circumstances,  we  think  the  court  did  not  commit  preju- 
dicial error. 

The  judgment  is  affirmed. 
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[No.  4684.    Itocld«d  March  2«.  1008.] 

The  State  of  Washie^gton  an  the  Relation  of  Port 
Orchard  Investment  Company  v.  Supebiob  Court  of 

EjLTSAP    COUITTT. 
PBOHDHnolf,  WBIT  OF  —  REMEDY  BT  AFFKAL. 

The  writ  of  prohibition  will  not  issae  to  reBtniin  a  miperlor 
court  from  proceeding  with  an  action  which  it  had  reCuseQ  to 
dismiss  for  want  of  Jurisdiction,  as  the  party  anrie^od  has  an 
adequate  remedy  by  appeal. 

Original  Application  for  Prohibition. 
Frank  D.  Nash  and  William  C.  Keith,  for  relator. 
Kerr  &  McCord  for  respondent. 

Per  Gusiak. — ^W.  B.  Pease,  a  stockholder  in  the 
Port  Orchard  Investment  Company,  a  corporation, 
brought  an  action  in  the  superior  court  of  Kitsap  county 
against  that  company  and  one  Fitzhu^  Henderson  to 
remove  a  cloud  from  and  quiet  title  to  certain  i«al 
property  situated  in  Kitsap  county.  The  cloud  con- 
sisted of  a  deed  and  contract  made  between  the  corpor- 
ation and  Henderson,  pursuant  to  a  decree  of  the  supe- 
rior court  of  Pierce  county,  which  he  alleges  was  collu- 
sive and  fraudulent.  The  defendants  appeared  speci- 
ally, and  moved  the  trial  court  to  dismiss  the  action  for 
want  of  jurisdiction.  The  motion  was  denied,  and  they 
apply  to  this  court  for  a  writ  prohibiting  the  court  from 
proceeding  with  the  action.  The  application  must  be 
denied.  This  court  has  repeatedly  held  that  it  will  not 
interfere  by  the  extraordinary  writ  of  prohibition  when 
the  party  claiming  to  be  aggrieved  has  an  adequate 
remedy  by  appeal,  whether  the  grievance  complained  of 
be  want  of  jurisdiction  in  the  trial  court,  or  acts  in  ex- 
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cess  of  jurisdiotion.     This  application  falls  within  the 
nile.     There  is  an  adequate  reiaedy  by  appeal  for  any 
error  the  trial  oourt  may  haye  committed  in  denying  the 
motion  to  diamias  the  proceedings. 
Application  denied. 


[No.  4800.    Decided  Mftroh  28,  1808.] 

CoKA  E.   Sukmebyilije;,  Respondent,  r.   William   J. 

SuMMKKvrLUB^  Appellant. 

DIVOBCB  —  RE8n>ENCE   OF   PLAINTDIT. 

Residence  in  the  state  and  county  a  year  prior  to  an  action 
for  a  divorce  is  sofflcientty  established  by  eyldenoe  showing  tBat 
plaintiff  took  up  her  residence  in  Seattle  some  twenty  months 
prior  to  the  commencement  of  action,  and  that,  while  she  had 
been  out  of  the  state  a  portion  of  the  time,  it  had  xnerely  been 
for  employment,  her  baby  having  been  left  within  the  state  and 
ft  haTing  been  her  constant  Intention  to  make  Seattle  her  home. 

SAMB FBOOP  OP  MABBIAOE  —  SUFriOlENCT  OF  KVmENOB. 

Upon  an  issue  in  a  divorce  case  as  to  the  marriage  of  the 
parties,  the  fact  of  marriage  is  sufficiently  established,  as  against 
the  husband's  claim  that  merely  a  contract  therefor  was  entered 
into  which  was  void  under  the  law  of  the  place,  where  the  undis- 
puted evidence  shows  that  they  cohabited  as  man  and  wife,  and 
held  themselves  out  to  the  public  as  sustaining  that  relation, 
dming  which  time  they  had  offspring  as  the  result  of  their 
union;  and,  upon  the  disputed  question  of  whether  a  marriage 
ceremony  preceded  their  cohabitation,  the  wife  was  sustained 
by  corroborating  circumstances  in  favor  of  such  contention, 
while  the  husband,  who  contradicted  her,  was  impeached  in 
mmwm9l  particalars  while  giving  testimony. 

Appeal   from  Superior   Court,   King   County. — Hon. 
Abthub  E.   Gbiffin^  Judge.     Affirmed. 

P.  F.  Davis  and  William  A.  Qilmore,  for  appellant. 
Byers  &  Byers,  for  respondent. 
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The  opinion  of  the  court  was  delivered  hy 

Haduet^  J. — ^Respondent  brought   this   action  against 
appellant  for  divorce  and  alimony.     The  complaint  al- 
leges that  the  two  were  married  at  Lake  Linderman,  in 
British  Columbia,  on  June  18,  1898;  that  a  child,  two 
years  of  age  at  the  time  the  complaint  was  drawn,  was 
bom  as  the  issue  of  the  marriage;  that  on  or  about  Au- 
gust, 1899,  appellant  sent  respondent  out  from  Dawson 
City,  where  they  were  then  residing,  together  with  the 
child,  then  three  months  old,  and  stated  to  respondent 
that  he  would  send  her  money,  and  that  he  would  also 
come  out  later  in  the  autumn;  that  appellant  did  not 
come  out,  and  has  never  sent  respondent  any  funds  of 
any  kind  since  said  date;  that  he  has  wholly  deserted 
and  abandoned  her,  and  has  contributed  nothing  for  her 
support  or  that  of  her  child,  since  August,  1899.     The 
answer  denies  the  marriage,  and  denies  that  respondent 
was  a  resident  of  King  county  at  the  time  the  action 
was  commenced,  or  that  she  had  resided  in  this  state 
for  one  year  immediately  preceding  the  commencement 
of  the  action.     The  paternity  of  the  child  is  admitted, 
and  it  is  affirmatively  alleged  that  by  mutual  agreement 
the  two  cohabited  together  during  the  summer  of  1898 
at  Lake  Linderman,  aforesaid,  and  that  they  thereafter 
went  to  Dawson   City,   and  there  lived   together  until 
about  the  month  of  August,  1899,  when  they  mutually 
consented  to  separate  forever;  that  appellant  then  gave 
respondent  one-half  of  all  the  property  and  money  he 
then  owned;  and  that  it  was  further  agreed  that  neither 
should  have  any  claim  against  the  other  for  any  prop- 
erty thereafter   accumulated  by  either,    including    any 
claim  for  alimony  against  appellant     These  allegations 
are  denied  by  the  reply,  and  upon  these  issues  the  cause 
was  tried  by  the  court  without  a  jury,  resulting  in  a 
decree  of  divorce  in  favor  of  respondent,  awarding  her 
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the  custody  of  the  child  and  $20  per  month  alimony^  to 
be  paid  monthly  by  appellant  From  said  decree  this 
appeal  was  taken« 

It  is  insisted,  first,  that  respondent  failed  to  estab- 
lish that  she  had  been  a  resident  for  the  required  time 
before  bringing  the  action.  The  suit  was  commenced  in 
May,  1901.  The  evidence  showed  that  respondent  came 
out  from  Dawson  in  the  sununer  of  1899.  Much  of  the 
time  following  until  this  suit  was  begun  she  spent  in 
Seattla  During  a  portion  of  the  time  she  was  in  Vic- 
toria, where  she  says  she  went  for  employment.  She 
testified,  however,  that  her  child  meanwhile  remained 
in  Seattle,  and  that  it  was  her  constant  intention  to  make 
Seattle  her  homa  We  think  the  evidence  was  sufficient 
to  establish  residence  for  a  sufficient  length  of  time  to 
give  the  court  jurisdiction. 

Appellant's  main  contention  is  that  respondent  failed 
to  establish  the  marriage.  She  was  very  young  at  the 
time  of  the  alleged  marriage,  being  not  quite  sixteen 
years  of  age.  She  testified  that  in  the  spring  of  1898 
she  and  her  mother  were  together  at  Lake  Linderman, 
where  they  met  appellant.  Appellant's  own  testimony 
shows  that  he  was  then  about  thirty-five  years  of  age. 
Resx)ondent  says  that  while  at  Lake  Linderman  they 
agreed  to  be  married,  and  that  afterwards  appellant 
took  her  before  some  one  whom  she  believed  to  be  a 
clergyman,  and  who  performed  the  marriage  ceremony 
between  them.  She  says  she  really  was  excited  at  the 
time,  and  cannot  well  remember  all  that  occurred.  She 
saw  no  marriage  license  or  marriage  certificate.  She 
testifies  that  from  that  time  she  and  appellant  lived  to- 
gether as  husband  and  wife,  her  mother  also  living  with 
them.  Appellant  denies  her  statements  about  the  mar- 
riage ceremony,  but  admits  that  they  began  living  and 
cohabiting  together   at  Lake  Linderman,   and  that  the 
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mother  lived  with  them.  They  af  terwarde  all  went  to 
Dawson  together,  where  the  two  continued  to  sustain  the 
relation  already  established,  and  meantime  the  child  was 
bonL  Another  witness,  who  was  at  Dawacm  at  the  tme, 
testified  that  appellant  introduced  respondent  there  as 
his  wife,  and  that  she  was  held  out  by  him  as  being 
such.  Still  another  witness,  who  was  at  appellant's 
house  in  Dawson,  says  that  while  there  appellant  asked 
respondent  to  bring  the  baby  down  from  upstairs,  and 
he  then  told  the  witness  that  the  child  was  his,  as  did  also 
the  mother  of  respondent  The  witness  does  not  say 
that  appellant  told  him  in  so  many  words  that  the  moth- 
er of  the  child  was  his  wife,  but  that  in  the  manner 
above  he  held  her  out  as  being  such.  There  was  no  record 
evidence  of  the  marriage  introduced.  Bespondent's  tes- 
timony is  supported  only  by  the  circumstances  detailed 
above,  and  by  further  circumstances  occurring  at  the 
trial,  having  at  least  a  tendency  to  impeach  the  testi- 
mony of  appellant  A  letter  addressed  to  respondent 
after  she  left  Dawson  was  shown  him,  in  which  she  was 
addressed  as  the  wife  of  the  writer.  The  writer  also 
designates  himself  at  the  close  of  the  letter  as  ''Hubby,'' 
uses  many  endearing  terms  towards  respondent,  and  ck- 
presses  much  solicitude  about  the  health  and  welfare  of 
the  child.  Appellant  denied  that  he  wrote  the  letter. 
He  was  asked,  while  on  the  witness  stand,  to  write  cer- 
tain words  from  dictation,  which  he  did.  The  words 
were  extracts  from  the  letter.  The  newly  written  words 
bore  much  the  same  general  appearance  as  those  in  the 
letter,  notably  in  the  matter  of  a  misspelled  word;  the 
word  'Tboth"  being  in  each  instance  spelled  *T)oath." 
Another  letter  received  by  respondent  closes  with  what 
purports  to  be  the  signature  of  appellant.  That  signa- 
ture, by  comparison  with  another  in  the  record,  admit- 
tedly  genuine,   appears  to  be  that  of   appellant      The 
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writing  in  the  body  of  the  last-named  letter  appears  to 
have  been  written  by  the  same  person  who  wrote  the 
first-mentioned  one.  All  the  circniostances  stated  above^ 
together  with  the  farther  fact  that  appellant  is  flatly 
disputed  by  disinterested  witnesses  when  he  denies  that 
he  introduced  and  held  out  respondent  as  his  wife  at 
Dawson,  must  have  led  the  trial  court  to  the  belief  that 
he  was  impeached.  Appellant  was  before  the  trial  court, 
who  observed  his  manner  of  testifying,  and  from  any- 
thing which  appears  in  the  record  we  shall  not  say  that 
the  conclusion  was  incorrect.  If  appellant's  testimony 
as  to  the  fact  of  a  marriage  is  not  given  weight,  then 
the  only  direct  evidence  as  to  the  fact  is  that  of  re- 
spondent. 

Appellant  takes  the  position  that  no  more  than  a  con- 
tract marriage  was  shown,    and  seems   to   assume  that 
such  was  all  that  respondent  meant  to  prove.     He  as- 
serts that  the  alleged  marriage  occurred  in  British  Co- 
lumbia; that  under  the  laws  of  England  a  contract  mar- 
riage is  void;  that  such  was  the  law  in  1858,  when  the 
Province  of  British  Columbia  adopted  the  English  civil 
law  as  it  then  stood ;  and  that  such  a  marriage  has,  there- 
fore, never  since  been  valid  in  British  Columbia.     But, 
be  that  as  it  may,  appellant  is  in  error  when  he  assumes 
that  respondent  undertook  to  prove  only  a  common-law 
marriage.     She  introduced  evidence  of  the  performance 
of    a   regular,   lawful  marriage   ceremony,   and   further 
evidence  of  subsequent  cohabitation  in  substantiation  of 
the  fact  that  such  a  marriage  had  taken  place.    The  intend- 
ment of  the  law  is  to  presume  from  such  testimony  that  a 
valid  marriage  existed,  and,  when  such  facts  appear  in  evi- 
dence, the  burden  of  proof  is  cast  upon  the  party  denying  it 
to  clearly  show  the  contrary. 

''Every   intendment  of  the  law  leans  to  matrimony. 
When  a  marriage  has  been  shown  in  evidence,  whether 
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regular  or  irregular,  and  whatever  the  form  of  the 
proofsi  the  law  raises  a  strong  presumption  of  its  legal- 
ity,— ^not  only  casting  the  burden  of  proof  on  the  party 
objecting,  but  requiring  him  throughout,  in  every  pai^ 
ticular,  to  make  plain,  against  the  constant  pressure  of  this 
presumption,  the  truth  of  law  and  fact  that  it  is  illegal  and 
void.  ...  It  being  for  the  highest  good  of  the  parties, 
of  the  children,  and  of  the  community,  that  all  interconrde 
between  the  sexes  in  form  matrimonial  should  be  such  in 
fact,  the  law,  when  administered  by  enlightened  judges, 
seizes  upon  all  probabilities,  and  presses  intp  its  service  all 
things  else  which  can  help  it,  in  each  particular  case,  to  sus- 
tain the  marriage,  and  repel  the  conclusion  of  unlawful 
commerce."  1  Bishop,  Marriage,  Divorce  &  Separation, 
§956. 

Again,  the  same  author,  in  §  959  of  tJie  same  volume, 

says: 

^'If  a  ceremony  of  marriage  appears  in  evidence,  it  is 
presumed  to  have  been  rightly  performed,  and  to  have 
been  preceded  by  all  the  needful  preliminaries." 

A  marriage  ceremony  appeared  in  evidence  in  the  ease 
at  bar.  It  is  true  appellant  denied  that  there  was  any 
ceremony,  but  the  court  must  have  disbelieved  him,  and 
with  that  disposition  of  the  testimony  the  fact  of  the 
ceremony  stands  established  by  the  evidence  of  respond- 
ent It  follows  from  the  rule  stated  by  the  learned  au- 
thor above  that  "all  the  needful  preliminaries"  are  pre- 
sumed to  have  preceded  the  ceremony,  in  the  absence  of 
convincing  proof  to  the  contrary.  A  valid  marriage 
may  be  presumed  tk)  exist  from  general  reputation 
among  the  acquaintances  of  the  parties  that  such  is  the 
fact,  when  that  reputation  is  accompanied  by  their  co- 
habitation, and  arises  from  their  holding  themselves  out 
to  the  world  as  occupying  that  relation  to  which  the  law 
refers  when  marriage  is  mentioned.  Wallace*s  Case,  49 
N.  J.  Eq.  680  (25  Atl.  260) ;  White  v.  White,  88  OaL 
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427  (23  Pac.  276,  7  L.  R.  A.  799) ;  Murray  v.  Murray, 
6  Ore.  26;  Arthur  v.  Broadnax,  3  Ala.  657  (37  Am. 
Dec.  707) ;  Underbill,  Evidence,  p.  158,  §  114.  The 
exception  to  the  rule  that  marriage  may  be  presumed 
from  evidence  of  cohabitation  and  repute  is  where  a 
public  or  criminal  offense  is  involved.  The  exception 
is  based  upon  the  ground  that  the  presumption  of  mar- 
riage without  proof  of  actual  marriage  cannot  overcome 
the  stronger  presumption  of  innocence.  White  v.  White, 
supra;  State  v.  Hodgskins,  19  Me.  165  (36  Am.  Dec. 
742)  ;  Stewart,  Marriage  &  Divorce,  §  126.  The  excep- 
tion to  the  rule  does  not  apply  in  this  case,  since  it  is 
a  civil  action.  Upon  the  contrary,  however,  since  the 
ordinary  relations  attending  marriage  existed  between 
the  parties,  and  since  appellant  admits  that  he  is  the 
father  of  the  child,  the  law  indulges  every  reasonable 
intendment,  probability,  and  presumption  in  aid  of  the 
testimony  that  a  marriage  ceremony  was  performed,  to 
the  end  that  the  innocence  of  the  parties  and  the  legiti- 
macy of  their  child  may  be  established. 

The  amoimt  of  money  allowed  by  the  court  was  rea- 
sonable under  the  evidence.  We  find  no  reversible  error, 
and  the  judgment  is  affirmed. 

FiTLi-EBTON^  0.  J.,  and  Mouwt,  Dttnbab  and  Anders, 
JJ.,  concur. 


[No.  4441.     Decided  March  28,  1903.] 

John  Motnahan,  Respondent,  v.  Interstate  Mining, 
MrLLiNG  AND  Devet.opment  Company,  Appellant, 

FKXADINO  —  OBJECnONB  —  ESTOPPEL  AFTEB  VBBDICT. 

After  verdict  a  party  is  estopped  to  claim  that  the  failure  of 
«n  adverse  party  to  deny  certain  allegations  in  his  pleading 

27-31  WASH. 


418  MOYNAHAN  v.  INTERSTATE  MIN..  ETC..  CO. 


Syllabus.  [31  Wash. 


amiounts  to  an  admission  of  their  truth,  where  he  not  only  w^nt 
to  trial  as  if  the  allegations  had  been  denied,  but  introduced 
evidence  to  support  their  truth,  and  nftide  no  objection  when 
counter  evidence  was  oftered,  or  when  the  question  was  submit- 
ted to  the  jury  for  their  determination. 

APPEAL  —  SUFFICIENCY  OF  EVIDENCE. 

The  weight  and  sufficiency  of  the  evidence  is  always  a  ques- 
tion for  the  jury,  where  there  is  a  substantial  conflict;  and.  in 
such  case,  the  judgment  should  be  affirmed,  although  the  appel- 
late court  may  be  satisfied  that  the  evidence  would  have  permit- 
ted a  different  verdict. 

CONTRACT     OF    EMPLOYMENT  —  BREACH  —  ACTION     FOB     DISCHABGK  — 
INSTRUCTIONS. 

Where,  in  an  action  to  recover  upon  a  contract  of  employ- 
ment, evidence  that  plaintiff  began  work  at  an  earlier  date  than 
that  fixed  by  the  written  contract  had  been  excluded  on  the 
ground  that  it  was  a  variation  of  a  written  instrument  by  parol. 
it  was  error  for  the  court  to  charge  the  jury  upon  the  question 
of  defendant's  liability  by  reason  of  the  plaintiff  having  entered 
upon  the  services  at  a  date  earlier  than  the  written  contract. 

SAME. 

In  an  action  to  recover  upon  a  contract  of  employment  from 
which  plaintiff  had  been  discharged  without  the  sixty  days' 
notice  provided  by  contract  being  given,  the  defense  being  that 
such  a  course  was  warranted  by  his  gross  breaches  of  con- 
tract, It  was  error  to  charge  the  jury  that  If  the  plaintiff  was  in 
the  performance  of  his  duties  under  the  contract  In  good  faith, 
in  all  Its  material  particulars,  "at  the  time"  the  defendant  dis- 
charged him,  then  he  could  recover. 

SAME. 

Where  the  defendant,  in  ordefr  to  justify  the  summary  dis- 
charge of  plaintiff,  who  was  working  for  it  under  a  contract  of 
employmfent  as  its  superintendent,  had  Introduced  evidence  tend- 
ing to  show  that  plaintiff  employed  one  dissolute  woman  as  a 
cook  and  suffered  another  to  occupy  a  house  on  the  company  Is 
premises,  and  that  he  did  not  conduct  himself  properly  with 
these  women.  It  was  error  for  the  court,  instead  of  treating  the 
matter  as  an  Issue  of  fact  for  the  jury  to  determine,  to  charge 
them  that  the  question  of  plaintiff's  moral  or  Immoral  condact 
had  nothing  to  do  with  whether  he  had  discharged  his  duties 
under  the  contract. 
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SAME^WAIVEB  OF   NEGLECT  OF  DUTY. 

Where,  in  an  action  to  recover  upon  a  contract  of  employ- 
ment»  defendant  had  counterclaimed  for  money  overpaid  to  plain- 
tiff for  time  when  he  waB  not  engaged  in  the  services  of  defen- 
dant, a  charge  to  the  jury  that  "any  payment  by  the  defendant  to 
the  plaintiff  for  any  services  during  any  particular  time  would 
be  a  waiver  of  any  fact  of  absence  or  neglect  or  failure  to  dis- 
charge his  duties  during  that  time,  which  had  come  to  the 
knowledge  of  the  defendant  before  the  payment  for  that  time/' 
was  misleading,  in  view  of  the  fact  that  plaintifiT  had  paid  him- 
self monthly  out  of  the  defendant's  funds  in  his  hands,  and 
defendant  would  not  be  estopped  by  the  fact  of  payment,  unless 
it  had  knowledge  that  there  was  a  failure  to  discharge  the  duties 
for  the  particular  time,  knowledge  that  the  time  was  paid  for, 
and  a  delay  for  an  unreasonable  time  in  demanding  repayment. 

Appeal  from  Superior  Court,  Spokane  County. — 
IIox.  Leander  H.  Pratiip:r,  Judge.     Reversed. 

Danson  &  Iluneke  and  H,  S.  Stool  fire,  for  appellant. 
Jajfiea  Dawson,  for  respondent. 

The  opinion  of  tlic  court  was  delivered  by 

Fn.i.KRTox^  C.  J. — Tender  date  of  January  16,  1900, 
the  appellant  and  respondent  entered  into  a  written  con- 
tract by  which  the  appellant  employed  the  respondent 
to  act  as  superintendent  of  its  mining  properties,  situ- 
ated in  the  Meyers  Oeek  mining  district,  in  this  state, 
at  an  annual  salary  of  $3,000,  payable  in  monthly  in- 
stallinents  of  $300  each,  on  the  last  day  of  each  month. 
The  contract  stated  in  general  terms  the  duties  of  the  re- 
spondent. He  was  to  devote  his  entire  time  and  best 
jnd^nent  toward  forwarding  the  interests  of  the  com- 
pany ;  to  employ,  subject  to  the  approval  of  the  general 
manager  of  the  company,  such  help  at  such  wages  as 
his  judgment  dictated;  to  keep  accounts  of  the  business, 
and  submit  the  same  monthly  to  the  secretary  of  the 
company;  and  to  make  weekly,  in  writing,  duplicate  re- 
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ports  of  the  progress  of  the  work,  and  forward  one  of 
such  reports  to  the  president,  and  the  other  to  the  gen- 
eral manager.  The  contract  further  provided  that 
"Either  party  to  this  agreement  shall  have  a  right  to 
terminate  the  same  by  giving  to  the  other  party  sixty 
days'  notice  in  writing  of  his  or  its  intention  so  to  do.'* 
The  respondent  entered  upon  his  duties  as  superintend- 
ent in  the  month  of  January,  1900,  and  continued  to 
act  as  such  until  the  ISth  day  of  June  of  the  same  year, 
when  he  was  notified  by  the  company  that  his  services 
were  no  longer  required.  He  disputed  the  right  of  the 
company  to  discharge  him,  and,  with  the  aid  of  his 
son,  undertook  to  hold  possession  of  the  mining  prop- 
erty until  a  full  year's  salary  should  be  paid  him.  Five 
days  later,  however,  on  June  23d,  he  surrendered  the 
property  to  the  appellant.  At  the  time  he  surrendered 
the  propoT^y  he  had  been  paid  a  salary  from  Januarv  1st  to 
June  1st.  He  brought  this  action  to  recover  for  the  balance 
of  the  salary  claimed  to  be  due,  and  for  damages  for 
an  alleged  wrongful  discharge.  The  jury  returned  a 
verdict  in  his  favor  for  $793.10,  for  which  amount,  with 
the  costs  of  the  action,  judgment  in  his  favor  was  after- 
wards rendered.     The  appeal  is  from  that  judgment. 

It  is  first  assigned  that  the  court  erred  in  refusing  to 
grant  the  appellant's  motion  for  a  new  trial.  TJnder  tiis 
assignment  the  appellant  seeks  to  raise  the  question  of 
the  sufiiciency  of  the  pleadings.  In  his  complaint  the 
respondent  alleged  that  he  had  been  wrongfully  dis- 
charged by  the  appellant.  In  the  answer  the  appellant 
denied  this  allegation,  intermixing  with  his  denials  an 
allegation  to  the  effect  that  the  respondent  was  dis- 
charged because  he  had  violated  every  provision  of  the 
contract ;  enumerating  in  a  general  way  the  acts  and 
omissions  which  it  deemed  such  a  violation.  Further  on, 
by  way  of  a  further  and  separate  answer,  the  appellflDt 


\ 


MOYNAHAN  v.  INTERSTATE  MIN.,  ETC.,  CO.  421 


Mar.  1903.]     Opinion  of  the  Court. — Fullerton,  C.  J. 


repeated  these  allegations  as  a  justification  for  discharg- 
ing the  respondent  without  giving  him  the  sixty  days' 
notice  required  by  the  contract.  The  reply  denied  the 
allegations  contained  in  the  further  and  separate  ans- 
wer, but  was  silent  as  to  them  where  they  first  appeared. 
The  appellant  insists  now  that  the  failure  to  deny  these 
aUegations  amounted  to  an  admission  of  their  truth ;  that 
they  stated  facts  justifying  the  respondent's  discharge, 
and  consequently  it  was  error  to  permit  the  respondent 
to  recover.  Without  determining  whether  or  not  the  re- 
ply was  sufficient  to  put  in  issue  these  allegations,  had 
the  question  been  raised  at  the  proper  time,  we  are  clear 
that  the  appellant  is  now  estopped  from  claiming  that 
they  were  not  in  issue.  It  not  only  went  to  trial  as  if 
the  allegations  had  been  denied,  but  introduced  evidence 
to  support  their  trutli,  and  made  no  objection  when  coun- 
ter evidence  was  offered,  or  when  the  question  was  sub- 
mitted to  the  I'urv  for  their  determination.  After  ver- 
diet  it  was  too  late  to  claim  there  was  no  issue  as  to  these 
matters. 

Further,  under  this  assignment,  the  appellant  con- 
tends that  the  evidence  was  insuflicient  to  justify  the  ver 
diet  Clearly,  there  was  evidence  which  would  have  sus- 
tained a  different  finding  on  the  part  of  the  jury;  and, 
were  we  permitted  to  review  the  case  on  the  evidence, 
it  may  be  that  we  would  reach  a  different  conclusion 
from  that  reached  by  the  jury.  But  this  does  not  jus- 
tify a  reversal.  The  weight  and  sufficiency  of  the  evi- 
dence is  always  a  question  for  the  jury  where  there  is  a 
substantial  conflict,  and  we  find  in  this  case  such  a  sub- 
stantial conflict  on  every  material  issue  made  by  the  plead- 
ings. 

The  contract,  it  will  be  noticed,  bore  date  as  of  the 
16th  day  of  January,  1900.  The  respondent  at  the  end 
of  that  month  paid  himself  a  full  month's  salary,  name- 
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ly,  $300;  reporting  the  payment  in  his  statement  of  ac- 
count for  that  month  which  he  was  required  to  forward 
to  the  secretary  of  the  appellant  company.  The  appel- 
lant, as  one  of  its  items  of  counterclaim,  charged  the 
respondent  with  $150;  claiming  that  he  had  overpaid 
himself  that  amount  on  this  January  payment.  The 
respondent  had  alleged  in  his  complaint  that  he  began 
work  on  January  1,  1900,  which  the  appellant  denied: 
sotting  out  the  contract  and  averring  that  it  was  entered 
into  on  the  day  it  bore  date.  When  the  respondent 
sought  to  offer  evidence  on  this  subject,  an  objection  was 
interposed  and  sustained  on  the  ground  that  the  written 
contract  could  not  be  varied  by  parol.  The  court,  how- 
ever, gave  the  jury  the  following  instruction : 

"This,  contract,  gentlemen,  I  charge  you,  is  a  contract 
for  a  year's  services  from  its  date;  I  charge  you,  how- 
ever, as  to  the  time  of  the  beginning  of  the  services  of 
the  plaintiff,  if  you  should  find  from  the  evidence  that 
plaintiff  begun  services  there  at  an  earlier  date,  and  that 
they  were  paid  for  by  the  defendant,  you  may  find  that 
it  was  considered  and  agreed  between  the  parties,  that 
the  services  should  begin  at  said  date,  as  it  already  act- 
ually began,  and  which  he  was  actually  ])aid  for  without 
objection." 

The  appellant  assigns  this  as  error;  contending  that 
it  is  an  incorrect  statement  of  the  law,  considered  as  an 
abstract  proposition,  and  particularly  incorrect  when  aj>- 
plied  to  the  facts  of  this  case.  Tt  seems  to  us  that  the 
instruction  is  subject  to  criticism.  In  the  first  plaice, 
though  ])erlia])s  not  very  material  here,  the  contract  was 
not  a  contract  for  a  year's  service,  but  one  for  an  indef- 
inite  period,  tenninable  at  the  option  of  either  party  hy 
giving  the  other  sixty  days'  notice.  In  the  next  place, 
it  is  so  confusing  in  its  language  as  to  leave  in  doubt 
its  precise  meaning.     While  it  does  tell  the  jur^',  if  they 
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find  certain  facts^  that  certain  others  may  be  properly 
deduced  therefrom,  yet  it  is  capable  of  being  construed 
ad  telling  the  jury  that  these  facts  actually  existed.  But 
the  error  lies  in  instructing  the  jury  on  the  subject  at 
all  after  ruling  out  the  evidence  offered  in  support  of 
it.  True,  it  was  made  to  appear  by  evidence  given  to 
support  or  defeat  other  contentions  that  the  respondent 
b^^n  work  earlier  than  the  16th  of  January;  but  to 
treat  this,  in  the  instructions  to  the  jury,  as  evidence 
tending  to  show  an  agreement  to  pay  for  such  services, 
or  a  waiver  of  an  overdraft  on  the  part  of  the  respondent 
clearly  shown  by  the  contract,  was  to  mislead  the  appel- 
lant. It  had  the  right  tq  suppose  the  matter  not  in  issue, 
and  offered  no  evidence  in  explanation  of  it.  The 
court's  action  deprived  it  of  this  substantial  right. 

Charging  the  jury  on  the  subject  of  terminating  the 
contract,  the  court  said: 

^^l^ow  I  charge  you  that  if  either  party  to  this  contract 
violated  its  terms  in  any  material  respect,  then  the  other 
party  had  a  right  thereupon  to  consider  the  contract  at 
an  end,  and  this  60  days'  notice  should  not  be  required, 
but  when  the  parties  to  this  contract,  during  the  time 
when  the  parties  to  this  contract  were  in  the  performance 
of  it  in  good  faith,  in  its  terms,  then  during  such  time 
neither  party  could  have  the  right  to  terminate  it  with- 
out giving  the  60  days'  notice  as  provided  in  the  con- 
tract" 

Again  in  the  instruction  following  this  he  said : 

'*I  charge  you  further  that  if  you  should  find  from  the 
evidence  that  the  defendant  gave  notice  to  the  plaintiff  that 
the  contract  was  then  terminated  or  ended,  and  to  turn  over 
the  goods  of  the  defendant  to  somebody  else,  and  you  also 
find  that  during  that  time  and  at  that  time  the  plaintiff  was 
discharging  his  duties  under  the  contract  in  all  of  its  ma- 
terial particulars,  then"  the  discharge  was  wrongful. 

In  the  next  paragraph  of  the  charge  similar  language 
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was  used.  It  will  be  noticed  that  the  court  here  sajB 
that  if  the  respondent  was  in  the  performance  of  his 
duties  under  the  contract  in  good  faith,  in  all  of  its 
material  particulars,  at  the  time  the  appellant  dis- 
charged him,  then  his  discharge  was  wrongful,  and  he 
was  entitled  to  recover  for  the  extra  sixty  days;  in  other 
words,  it  mattered  not  how  negligent  he  had  been  before, 
or  how  many  times  or  in  how  many  ways  he  had  violated 
the  terms  of  the  contract,  if,  as  a  matter  of  fact,  he  was 
performing,  it  according  to  its  terms  at  the  very  moment 
of  his  discharge,  then  the  discharge  was  wrongful.  Man- 
ifestly this  is  not  the  law.  The  appellant  could,  of 
course,  condone  a  breach  of  the  contract  on  the  part  of 
the  respondent.  It  might  be  held  to  have  done  so,  were 
it  shown  that  it  had  passed  it  by  in  silence  for  an  un- 
reasonable time  after  knowledge  of  all  the  facts.  But 
gross  breaches  of  the  contract,  such  as  are  charged  here, 
are  not  to  be  overlooked  because  the  respondent  was  in 
the  performance  of  his  duties  at  the  time  he  was  dis- 
charged. Something  tending  to  show  condonation  of  €ie 
fault,  such  as  lapse  of  time  after  knowledge  of  the  breach 
or  other  conduct  inconsistent  with  a  right  to  claim  a  for- 
feiture, must  appear,  before  such  a  result  follows. 

The  appellant,  to  justify  its  summary  discharge  of  the 
respondent,  introduced  evidence  tending  to  show  that  the  re- 
spondent had  hired  one  dissolute  woman  as  a  cook,  and  had 
suffered  another  to  occupy  a  house  on  the  premises  of  the 
company  rent  free,  furnishing  her  with  wood  at  the  ap- 
pellant's expense,  and  allowing  her  to  use  other  of  the 
company's  property.  It  was  in  evidence,  also,  that  the 
appellant  had  not  at  all  times  conducted  himself  properly 
with  these  women.  All  this  was  emphatically  denied  by 
the  respondent,  and  he  has  much  corroboration  in  the  tes- 
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timony  of  other  witnesses.  The  court,  however,  instead 
of  treating  it  as  an  issue  of  fact  to  be  determined  by  the 
jury,  gave  them  the  following  instruction : 

"  In  determining  whether  or  not  the  plaintiff  was  in  the 
performance  of  the  terms  of  his  contract,  it  would  make 
no  difference  to  the  defendant  whether  the  plaintiff  was  a 
moral  or  immoral  man,  or  was  acting  in  a  moral  or  im- 
moral way,  excepting  so  far  as  it  might  be  if  you  should 
find  from  the  evidence  that  his  immorality,  if  there  was 
any  upon  his  part,  prevented  him  in  any  way  from  dis- 
charging his  duties,  the  duties  of  his  contract ;  that  is,  the 
mere  fact  of  his  being  an  immoral  man  or  keeping  immoral 
company,  if  that  were  the  fact,  could  not  be  considered  by 
you  in  determining  whether  or  not  he  had  been  in  the  dis- 
charge of  his  duties  under  the  contract" 

This  was  error.  It  was  implied  in  the  contract  of  em- 
ployment that  the  respondent  should  conduct  himself  when 
around  the  premises  with  ordinary  decency,  and  if  he  was 
guilty  of  the  acts  charged  against  him  his  discharge  was 
justifiable,  and  he  could  not  recover  as  for  a  breach  of  the 
contract  The  court  should  have  submitted  the  question  of 
fact  to  the  jury,  charging  them  to  find  against  or  for  the 
respondent  as  they  found  the  charge  to  be  true  or  untrue. 

A  part  of  appellant's  counterclaim  was  for  money  the 
respondent  had  paid  himself  for  time  when  he  was  absent 
from  and  not  engaged  in  the  services  of  the  company.  On 
this  subject,  the  court  gave  the  jury  the  following  instruc- 
tion: 

"Any  payment  by  the  defendant  to  the  plaintiff  for  any 
services  during  any  particular  time  would  be  a  waiver  of 
any  fact  of  absence  or  neglect  or  failure  to  discharge  his 
duties  during  that  time,  which  had  come  to  the  knowledge 
of  the  defendant  before  the  payment  for  that  time,  and  if 
you  should  find  from  the  evidence  that,  during  any  part 
of  the  time  of  plaintiff's  services  under  the  contract,  he  was 
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absent  attending  to  his  own  business  and  neglecting  the 
business  of  the  company  the  plaintiff  could  not  recover  for 
such  time;  but  if  you  should  find  from  the  evidence  that 
the  company  defendant,  knowing  the  facts  in  the  case,  not- 
withstanding paid  the  plaintiff  for  that  time,  it  would  be 
a  waiver  of  those  facts  and  could  not  be  charged  against 
the  plaintiff  thereafter." 

This  was  clearly  misleading.  When  it  is  remembered 
that  the  appellant  paid  himself  out  of  the  company's  funds 
at  the  end  of  each  month  his  salary  for  that  month,  the 
court's  charge  is  equivalent  to  saying  the  appellant  cannot 
recover  on  these  counts  at  all.  Such  is  not  the  law.  There 
must  be  knowledge  of  the  fact  that  there  was  a  failure  to 
discharge  the  duties  for  the  particular  time,  knowledge 
tliat  the  time  was  paid  for,  and  a  delay  in  douiandiiiir  it 
l)ack  for  an  unreasonable  time  thereafter,  before  there  could 
be  said  to  be  an  estoppel  by  acquiescence  on  the  part  of  the 
a])pe]lant.  The  other  errors  assigned  desen'e  no  s])ecial 
notice.  Perhaps  the  court  in  one  or  two  instances  more 
narrowlv  restricted  the  cross-examination  of  certain  wit- 
nesses  than  it  ought  to  have  done,  but,  as  these  same  condi- 
tions can  hardly  recur  on  a  new  trial,  it  is  not  necessarv 
to  specially  mention  the  instances  here. 

The  judgment  is  reversed,  and  the  cause  remanded  f«»r 
a  new  trial. 

ilouxT^  Dunbar  and  Aniikks,  J  J.,  concur. 


rXo.  4456.     Decided  Marth  28.  1903.] 

Ti)A  Marks^  Appellant,  v.  C.  F.  Pence,  Respondeni, 

mechanic's    LIEX FORECLOSURE PERSONAL    JUDGMENT  —  EXFORtT.- 

MENT  CONFINED  TO  DKFICIENCY. 

Under  Laws  1893,  p.  37,  §  12,  one  who  has  obtained  a  Judg- 
ment of  foreclosure  of  a  mechanic's  lien,  together  with  a  pei^ 
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eonal  Judgment  in  the  same  proceeding  against  the  party  liable, 
cannot  in  the  first  instance  issue  a  general  execution  on  the  per- 
sonal Judgment,  but  n/ust  first,  under  a  special  execution,  sell 
the  property  upon  which  it  is  adjudged  he  has  a  lien,  credit  the 
proceeds  thereof  on  his  Judgment,  and  issue  a  general  execution 
for  the  balance,  before  other  property  than  that  liened  upon  can 
be  seized  and  sold. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Geoboe  W.  Belt,  Judge.    Reversed. 

Robertson,  Miller  cf  liosenhaupt ,  for  a]^pellant 
P.  C.  Shine,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEKTON,  C.  J.— On  July  6,  1902,  G.  E.  Marks, 
being  then  the  owner  of  a  certain  tract  of  land  situate  in 
the  city  of  Spokane,  conveyed  the  same  by  a  warranty  deed, 
for  a  valuable  consideration,  to  OUie  J.  Pence;  agreeing 
to  complete  a  house  then  being  constructed  thereon  accord- 
ing to  plans  and  specifications  agreed  upon  between  the 
parties.  The  house  was  completed  by  Marks  according  to 
the  agreement,  but  he  neglected  and  refused  to  pay  for 
certain  materials  used  in  its  construction,  furnished  by 
the  Washington  Mill  Company.  The  mill  company  filed 
a  lien  on  the  property  for  the  value  of  the  materials  fur- 
nished, which  they  afterwards  foreclosed;  obtaining  a 
judgment  and  decree  "that  plaintiff  have  and  recover  a 
personal  judgment  against  the  defendant,  G.  E.  Marks, 
for  the  sura  of  five  hundred  forty-three  (543)  dollars,  sev- 
enty-five (75)  dollars  attorney's  fees,  and  eleven  and  30- 
100  (11.30)  dollars  costs  and  disbursements  herein;  that 
plaintiff  has  a  first,  valid,  and  subsisting  lien  upon  the 
following  described  real  estate,  situate  in  Spokane  county, 
state  of  AVashington,  to  wit  [describing  it],  for  said  sev- 
eral sums ;  that  said  lien  be,  and  is  hereby,  foreclosed,  that 
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said  defendants,  and  each  of  them,  be,  and  are  hereby, 
.  barred  and  forever  estopped  from  iaviig  or  claixnmg  to 
have  any  right,  title,  interest,  or  lien  in  or  to  said  described 
real  estate,  or  any  part  thereof,  adverse  to  plaintiffs  said 
lien ;  that  said  described  premises,  or  so  much  of  them  as 
shall  be  necessary  to  satisfy  said  several  sums,  shall  be  sold, 
as  by  law  and  the  rules  of  this  court  provided,  by  the  sher- 
iff of  said  county ;  that  the  purchaser  or  purchasers  at  said 
sale  be  at  once  placed  in  possession  of  said  premises  by  said 
sheriff ;  that  execution  issue  for  any  deficiency  which  may 
remain  against  the  property  of  said  G.  E.  Marks/*  The 
mill  company  shortly  after  its  entry  assigned  the  judgment 
and  decree  to  the  respondent,  Chas.  F.  Pence,  who  caused 
-execution  to  be  issued  thereon  as  on  a  personal  judgment, 
and  caused  the  writ  to  be  levied  on  a  lot  in  the  city  of  Spo- 
kane theretofore  owned  by  G.  E.  Marks,  but  which  he  had 
-conveyed,  subsequent  to  the  judgment,  to  the  appellant,  Ida 
Marks.  The  property  last  mentioned  was  sold  by  the  sher- 
iff under  the  writ  of  execution  to  Chas.  F.  Pence,  and  a 
sheriff's  certificate  of  sale  issued  therefor.  The  appellant 
brought  this  action  to  cancel  the  certificate  of  sale,  and  to 
remove  the  judgment  as  a  cloud  upon  her  title.  The  court 
below  denied  the  relief  prayed  for,  entering  a  judgment  of 
dismissal  and  for  costs  against  her. 

The  appellant  contends  that  the  judgment  creditor,  who 
has  obtained  a  judgment  of  foreclosure  of  a  mechanic's 
lien,  and  a  personal  judgment  against  the  party  personally 
liable,  in  the  same  proceeding,  cannot  in  the  first  instance 
issue  a  general  execution  on  his  personal  judgment,  and 
seize  and  sell  thereunder  the  judgment  debtor's  property, 
but  that  he  must  first  sell  the  property  upon  which  it  is 
adjudged  he  has  a  lien  under  a  special  execution,  credit 
the  proceeds  thereof  on  his  judgment,  and  issue  a  general 
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execution  for  the  balance^  before  other  property  than  that 
liened  upon  can  be  seized  and  sold.  The  statute,  we  think, 
sustains  the  contention.  The  act  creating  and  providing, 
for  the  enforcement  of  liens  for  labor  and  material  (Laws 
1893,  p.  32,  et  seq.)  reads  as  follows: 

"Sec.  12.  In  every  case  in  which  diflFerent  liens  are- 
claimed  against  the  same  property,  the  court,  in  the  judg~ 
ment,  must  declare  the  rank  of  such  lien  or  class  of  liens, 
which  shall  be  in  the  following  order:  1.  All  persons  per- 
forming labor.  2.  All  persons  furnishing  material.  3. 
The  subcontractors.  4.  The  original  contractors.  And 
the  proceeds  of  the  sale  of  the  property  must  be  applied  to 
each  lien  or  class  of  liens  in  the  order  of  its  rank ;  and  per- 
sonal judgment  may  be  rendered  in  an  action  brought  to 
foreclose  a  lien,  against  any  party  personally  liable  for  any 
debt  for  which  tfie  lien  is  claimed,  and  if  the  lien  be  estab- 
lished, the  judgment  shall  provide  for  the  enforcement 
thereof  upon  the  property  liable  as  in  case  of  foreclosure- 
of  mortgages;  and  the  amount  realized  by  such  enforce- 
ment of  the  lien  shall  be  credited  upon  the  proper  personal 
judgment,  and  the  deficiency,  if  any  remaining  unsatisfied, 
shall  stand  as  a  personal  judgment,  and  may  be  collected 
by  execution  against  the  party  liable  therefor.  The  court 
may  allow,  as  part  of  the  costs  of  the  action,  the  moneys 
paid  for  filing  or  recording  the  claim,  and  a  reasonable 
attorney's  fee  in  the  superior  and  supreme  courts." 

This  section  unquestionably  authorizes  a  personal  judg- 
ment against  the  party  personally  liable  for  the  debt  for 
\irhich  the  lien  is  claimed  whether  the  lien  be  established  or 
not,  and  if  the  lien  be  not  established  execution  could  issue 
thereon  and  be  levied  upon  any  property  of  the  judgment 
debtor  not  exempt  by  law  from  execution.  A  dilBFerent 
procedure,  however,  seems  to  be  intended  if  the  lien  be 
established.  It  will  be  noticed  that  the  statute  provides  that 
if  the  lien  be  established  the  judgment  shall  provide  for  its 
enforcement  as  in  case  of  foreclosure  of  mortgages,  and  the  • 


430       NOLAND  V.  GREAT  NORTHERN  RY.  CO. 

Syllabus.  [31  Wash. 

deficiency  remaining  unsatisfied  shall  stand  as  a  personal 
judgment,  and  may  be  collected  by  an  execution  against 
the  party  personally  liable,  but  that  a  personal  execution 
will  not  run  in  such  a  case  in  the  first  instance.  There 
may  have  been  little  reason  for  making  this  distinction. 
But  this  is  not  a  question  for  the  courts.  The  right  of  a 
laborer  or  a  material  man  to  claim  a  lien  upon  the  prop- 
erty of  another  on  which  he  labors  or  for  which  he  fur- 
nishes materials  is  statutory.  Witliout  a  statute  granting 
it,  no  such  right  exists.  As  it  is  purely  a  statutory  right, 
the  lawmaking  power  may  put  such  restrictions  upon  the 
enforcement  of  it  as  it  chooses,  however  far  such  restric- 
tions may  depart  from  the  established  rules  of  law  and 
practice,  so  long  as  they  violate  no  constitutional  rights. 
In  all  such  cases  the  decree  must  follow  the  statute,  and  the 
procedure  to  enforce  it  must  follow  the  decree. 

The  judgment  appealed  from  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  judgment  in  favor 
of  the  appellant  setting  aside  the  sale  of  the  ]u*oporty,  and 
freeing  it  from  the  cloud  created  thereby. 

MouNT^  DuxBAR  and  Axders,  TJ.,  concur. 


[No.  4510.     Decided  March  28,  1903.] 

Ed.  Noland^  Respondent,  v.  Great  Xortiikrx  Eailway 

CoMPAxy,  Appellant, 

RAILROADS FIRES  ALONO   RIGHT  OF  WAY EVIDENCE  OF  ORIGIN. 

In  an  action  to  recover  damages  for  fire  set  out  by  the  passing 
engines  of  defendant,  in  which  no  particular  engine  is  assigned 
as  the  direct  cause  of  the  injury,  evidence  that  defendant's 
engines  were  in  the  habit  of  emitting  sparks  upon  the  right  of 
way  and  that  other  fires  had  been  caused  theret>y,  was  admissible 
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as  a  circumstance  tending  to  show  the  origin  of  the  fire,  where 
that  was  a  disputed  question. 

SAME PLEADING  AND  PROOF  —  VARIANCE. 

In  an  action  for  damages  for  fire  caused  by  defendant's  engine, 
evidence  of  the  infiammable  condition  of  the  right  of  way  was 
inadmissible,  where  there  was  no  charge  of  negligence  in  the 
complaint  as  to  the  improper  and  careless  maintenance  of  the 
right  of  way. 

SAME INSTRrcnONS. 

Where  a  complaint  charged  defendant's  negligence  as  con- 
sisting of  carelessness  in  operating  its  locomotives  and  in  allow- 
ing fire  to  spread  over  its  right  of  way  and  upon  its  lands,  it 
was  error  for  the  court  to  charge  the  jury  as  to  the  duty  on 
the  part  of  defendant  in  the  matter  of  providing  engines  with 
the  best  appliances  for  arresting  sparks,  of  keeping  such  appli- 
ances in  repair,  and  of  keeping  its  right  of  way  free  from  cony- 
bus  tlble  materials. 

A])peal  from  Superior  Court,  Snohomish  Coiintv. — 
ITon.  Joiix  C.  D^NNEY,  Judge.    Reversed. 

Burhe,  ShcfMird  tf-  Mcijilvra,  for  appellant. 
Bohert  A.  HvJhert,  for  respondent. 

Tlie  opinion  of  the  eourt  was  delivered  by 

DrxBAR,  J. — This  is  an  action  to  recover  damages  for 
destroying  the  plaintiff's  house  by  fire.  The  pertinent 
parts  of  the  complaint  are  as  follows : 

''That  on  or  about  the  28d  day  of  August,  1901,  as  the 
trains  were  running  upon  said  railroad  track  and  passing 
plaintiff's  said  property  and  said  tract  of  land,  a  spark  of 
fire  or  sparks  of  fire  were  emitted  froin  the  locomotive  pro- 
pelling said  train,  through  the  utter  carelessness  and  gross 
neorloct  of  said  defendant's  agents  and  employees  propel- 
ling said  locomotive,  and  carelessly  and  negligently  set 
fire  upon  its  right  of  way  and  upon  its  said  land,  which  fire 
so  set  spread  over  and  upon  said  lands  and  premises  and 
burned  up  and  destroyed  plaintiff's  said  house,  together 
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with  the  furniture.  .  .  .  That  said  fire  was  caused 
by  the  neglect  and  carelessness  of  the  defendant  and  its 
agents  and  employees  in  operating  the  locomotive  belong- 
ing to  the  defendant  and  by  the  neglect  and  carelessness  of 
the  defendant  and  its  agents  and  employees  in  allowing 
said  fire  to  spread  over  the  defendant's  right  of  way  and 
upon  the  plaintiffs  property,  and  which  burned  and  de- 
stroyed plaintiffs  said  house  and  property." 

Judgment  was  rendered  against  the  defendant  for  $450, 
the  amount  asked  for  in  the  complaint,  from  which  judg- 
ment this  appeal  is  taken. 

It  is  assigned  first  that  the  court  erred  in  admitting  tes- 
timony that  other  trains  at  other  times  set  other  fires,  and 
it  is  insisted  that  the  pleadings  do  not  put  in  issue  the  suffi- 
ciency of  the  spark  arrester  with  which  such  engine  was 
equipped,  or  its  condition  of  repair,  and  that  it  is  there- 
fore improper  to  admit  evidence  that  the  same  train  or  en- 
gine threw  sparks  at  other  times.  It  will  be  noted,  how- 
ever, that  no  specific  engine  is  designated  in  the  complaint 
If  sucli  were  the  case,  it  would  not  be  proper  to  admit  evi- 
dence of  fires  bv  other  trains  at  other  times  for  the  pur- 
pose of  charging  the  train  specified  with  setting  the  fire, 
for  the  reason  that  it  is  frequently  impossible,  on  practice 
to  trace  the  fire  to  a  particular  locomotive.  The  appellant 
insists  that  even  then  the  testimony  is.  inadmissible,  in  the 
absence  of  an  issue  in  the  pleadings  as  to  the  condition  of 
the  spark  arrester  or  other  machinery.  But  we  think  that 
even  in  the  absence  of  such  an  issue,  the  fact  that  engines 
of  the  defendant  were  in  the  habit  of  emitting  sparks  upon 
the  right  of  way  might  be  admitted  as  a  circumstance  in 
the  case  tending  to  show  the  origin  of  the  fire,  which  was 

a  disputed  question  in  this  case. 

Appellant's  second  contention  is  that  the  court  erred  in 

admitting  evidence  which  did  not  correspond  with  anv 
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allegation  of  the  complaint,  and  instructing  the  jury  upon 
points  not  presented  by  the  issues  framed  by  the  pleadings. 
The  witness  Kendall  was  asked  the  following  question: 
**What  was  the  condition  of  its  right  of  way  along  there 
prior  to  the  setting  of  the  fire  ?"    This  was  objected  to  as 
inunaterial.     The  objection  was  overruled,  and  exception 
taken.     The  answer  was  that  it  was  pretty  bad;  that  it 
was  covered  with  brush,  gi-ass,  and  weeds  that  were  all 
dry.    This  same  question  was  repeated  to  several  different 
witnesses,  with  the  interposed  objection  that  it  was  incom- 
petent, irrelevant,  and  immaterial  to  the  issues  and  plead- 
ings in  the  case,  and  the  testimony  over  the  objection  was 
that  the  right  of  way  was  covered  with  dry  brush  and  rub- 
bish.   This  testimony,  we  think,  was  erroneously  admitted. 
It  is  elementary  law  that  the  evidence  offered  must  cor- 
respond with  the  allegations  in  the  pleadings.     This  rule 
is  adopted  for  reasons  so  obvious  that  it  is  not  necessary  to 
discuss  them.     There  is  nothing  in  this  complaint  which 
would  notify  the  defendant  that  it  was  called  upon  to 
defend  against  maintaining  its  right  of  way  in  an  improper 
oondition.     The  allegations  of  negligence  are  carelessness 
in  operating  the  locomotive,  and  carelessness  in  allowing 
the  fire  to  spread  over  the  defendant's  right  of  way  and 
npon  its  property.    In  the  absence  of  an  allegation  of  neg- 
ligence, no  specific  negligence  can  be  presumed  or  proven. 
The  instruction  of  the  court  in  this  regard,  after  setting 
forth  the  allegations  of  the  complaint,  was  as  follows: 

'TTou  are  instructed  that  the  negligence  of  the  railway 
eompany  whereby  fire  was  communicated  to  the  adjacent 
premises  may  consist,  first,  in  not  being  provided  with  the 
best  appliances  to  prevent  unnecessary  escape  of  fire  from 
its  locomotive;  second,  in  not  keeping  such  appliances  in 
repair;  third,  in  not  keeping  its  right  of  way  free  from 
combustible  materials ;  fourth,  in  operating  its  locomotive 

28-31  WA8H. 


434      NOLAND  V.  GREAT  NORTHERN  RY.  CO. 

Opinion  of  the  Court. — Dunbajk,  J.  [31  Waali 

as  to  unnecessarily  scatter  fire ;  fifth,  in  not  arresting  the 
spread  of  fire  which  has  been  set  by  its  negliegnce  or  with- 
out its  negligence  upon  its  right  of  way.  ...  The 
railway  company  is  bound  to  exercise  reasonable  care  and 
skill  by  the  adoption  of  improved  appliances  to  prevent  the 
escape  of  fire  or  sparks;  to  use  reasonable  care  and  skill 
in  operating  and  managing  its  locomotives  while  running; 
to  use  reasonable  care  in  preventing  the  accumulation  of 
combustible  materials  upon  its  right  of  way ;  to  use  reason- 
able care  to  arrest  the  spread  of  fires  which  have  been  com- 
municated from  its  locomotive  or  which  have  been  other- 
wise set  upon  its  right  of  way;  and  use  reasonable  efforts 
to  extinguish  fire^  set  by  its  locomotives  or  spreading  from 
Its  right  of  way  after  such  fires  have  reached  the  premises 
of  others." 

It  will  l>e  observed  that  the  court  interjected  into  its  in- 
structions the  discussion  of  three  responsible  duties  on  the 
part  of  the  railway  company,  the  omission  of  which  had  not 
been  charged  in  the  complaint,  viz.,  the  not  providing  their 
engines  with  the  best  appliances,  not  keeping  such  appli- 
ances in  repair,  and  not  keeping  their  right  of  way  free 
from  combustible  materials.  It  is  true,  no  doubt,  as  the 
court  said,  that  the  railway  company  is  bound  to  exercise 
reasonable  care  and  skill  in  the  adoption  of  approved  ap- 
pliances and  in  keeping  such  appliances  in  repair,  and  pre- 
venting the  accumulation  of  combustible  materials  upon 
its  right  of  way.  But  it  will  be  presumed,  in  the  absenoe 
of  an  allegation  to  the  contrary,  that  the  company  has  exer- 
cised this  reasonable  care,  and  it  certainly  will  not  be  call- 
ed upon  to  establish  the  fact  of  reasonable  care  on  its  part 
when  there  is  no  allegation  of  a  violation  of  that  duty. 
The  error  in  this  respect  is  so  palpable  that  we  have  not 
thought  it  necessary  to  discuss  the  many  authorities  cited 
on  this  subject. 

The  other  errors  alleged  will  probably  not  occur  again 
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upon  a  retrial,  but  for  the  error  of  the  court  in  the  matter 
just  discussed  the  judgment  will  be  reversed,  and  a  new 
trial  ordered. 

FuLLEKTox^  C.  J.,  and  Mount^  Hadlky  and  Anders^ 
JJ.,  concur. 


[No.  4658.     Decided  March  28.  1903.] 

West  Seattle  Laxd  xnd  Improvement  Company^  Ap- 
pellant, V.  Novelty  Mill  Company^  Respondent. 

TRIAL  —  DISCHABGB  OF  JUIIT. 

Where  there  are  no  disputed  facts  In  the  evidence,  but  merely 
qnestions  of  law  for  the  court  are  presented,  the  discharge  of 
the  jury  Is  proper,  since  there  is  nothins  for  It  to  pass  upon. 

COBPORATIONB  —  CONVEYANCES  —  ArXHORITY  OF  OFFICERS   TO  EXECUTE 
—  PBE8UMFnOI7S. 

The  authority  of  officers  of  a  corporation  to  execute  a  deed 
will  be  conclusively  presumed,  although  there  was  no  express 
authorization  therefor,  when  it  appears  that  the  board  of  direc- 
tors had  by  resolution  given  the  president  general  authority  to 
dispose  of  the  corporate  lands,  for  which  he  and  the  secretary 
were  empowered  to  execute  the  proper  deeds  in  behalf  of  the 
corporation;  that  the  president  sold  certain  lands  under  contract 
that  the  purchaser  should  erect  thereon  a  flouring  mill  of  certain 
capacity,  which  was  done  in  accordance  with  the  contract;  that 
the  ofllcers  and  stockholders  knew  all  about  the  transaction  at 
the  time,  but  did  not  attempt  to  repudiate  the  authority  until 
Ions  after  the  benefits  of  the  conveyance  had  been  received  by 
the  corporation. 

S  A3CB  •—  ESTOPPEL. 

Where  the  officers  of  a  corporation,  under  a  general  authoriza- 
tion to  sell  lands,  sold  and  conveyed  certain  lands  by  quitclaim 
deed,  in  consideration  of  the  expenditure  of  a  large  sum  of 
money  in  improving  sanite,  and.  on  the  discovery  that  the  cor- 
poration had  no  title,  a  guaranty  was  given  by  the  officers  that 
title  would  be  acquired  from  the  state  and  transferred  to  the 
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purchaser,  and  in  reliance  thereon  the  purchaseir  made  the  im- 
provements with  the  full  knowledge  of  the  officers  and  stock- 
holders of  the  corporation,  who  made  no  attempt  to  repudiate 
the  transaction  until  long  afterwards,  the  corporation  is  e8topI)ed 
from  asserting  ownership  under  the  after-acquired  title,  on  the 
ground  that  the  transactions  of  the  officers  were  in  excess  of 
their  authority. 

QUITGLAIM  DEED  —  OONVEYAITCE  OF  AFTEB-AOQUIBED  TITLE. 

A  quitclaim  deed  which  recites  that  it  remises,  releases  and 
quitclaims  to  the  grantee  certain  lands,  *'to  have  and  to  hold  all 
and  singular  the  said  described  premises,  together  with  the 
appurtenances  unto  the  said  party  of  the  second  part  and  to  his 
heirs  and  assigns  forever,''  is  sufficient  to  pass  an  after-acquired 
title,  under  Bal.  Code,  §  4521,  which  provides  that  a  statutory 
quitclaim  deed  does  not  convey  after-acquired  title,  "unless  words 
are  added  expressing  such  intention,"  and  under  Id.,  §  4538a, 
which  provides  that  whenever  any  person  sells  land  in  the  state 
without  having  title  at  the  time,  and  afterwards  acquires  a  title 
thereto,  "such  title  shall  inure  to  the  benefit  of  the  purchasers." 

Appeal  from  Superior  Court,  King  County. — Hon. 
WiTj.iAM  E.  Belt.,  JTudge.    Affirmed. 

Ira  Bronson,  for  appellant. 

Struve,  Allen,  Hughes  &  McMicken,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — The  appellant  brought  this  action  in  the 
lower  court  to  eject  the  respondent  from  the  possession  of 
certain  real  estate  upon  which  is  situated  a  flouring  mill 
and  other  valuable  property.  The  complaint  alleges  title 
in  appellant  and  right  of  possession,  and  that  the  respond- 
ent wrongfully  withholds  possession  from  appellant  The 
answer  denies  the  allegations  of  the  complaint,  and  for  a 
first  affirmative  defense  alleges  title,  possession,  and  right 
of  possession  in  respondent;  for  a  second  affirmativ^e  de- 
fense alleges  facts  which  respondent  claims  estop  appellant 
from  claiming  any  right  or  title  to  the  land  described. 
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Issue  was  joined  upon  the  facts  pleaded,  and  the  cause 
came  on  for  trial  before  the  court  and  a  jury.  After  hear- 
ing all  the  evidence,  the  court,  upon  motion  of  respondent, 
discharged  the  jury  and  dismissed  the  action.  Plaintiff 
appeals. 

There  are  no  disputed  facts  in  the  evidence.     For  this 
reason,  there  was  nothing  for  the  jury  to  pass  upon.    The 
questions  are  questions  of  law  for  the  court,  and  the  jury 
was  properly  discharged.     The  facts  are  substantially  as 
follows:     The  appellant  is  a  corporation,  with  general 
powers,  among  which  are  to  buy,  own,  sell,  lease,  and  other- 
wise dispose  of  lands,  and  to  lay  out  and  plat  town  sites 
upon  its  lands,  and  improve  the  same  in  any  way  it  may 
deem  proper.     The  respondent  is  a  milling  corporation. 
In  the  year  1892  the  appellant  was  the  owner  of  a  large 
tract  of  land  fronting  on  Puget  Sound,  in  what  is  now 
known  as  "West  Seattle."    The  tract  of  land  had  been  plat- 
ted into  town  lots  which  were  offered  for  sale.    The  appel- 
lant desired  the  original  incorporators  of  respondent  com- 
pany to  construct  a  flouring  mill  on  this  town  site,  and 
agreed  to  deed  the  land  in  question  to  respondent's  grant- 
ors for  a  site  for  such  mill,  provided  a  mill  with  a  capacity 
of  300  barrels  of  flour  per  day  should  be  constructed  with- 
in a  period  of  six  months.    This  was  agreed  to  between  ap- 
pellant and  respondent's  grantor.     The  lots  in  question 
were  below  the  line  of  ordinary  low  tide,  and  below  the  me- 
ander line  as  established  by  the  United  States  government, 
bnt  within  the  plat  of  the  town  site  as  laid  out  and  filed 
for  record  by  the  appellant.     The  appellant  executed  a 
quitclaim  deed  to  respondent's  grantor,  and  placed  the 
same  in  escrow  with  a  Seattle  bank  to  abide  the  construc- 
tion of  the  mill  as  agreed  upon.     The  original  grantor 
named  in  the  deed  thereupon  organized  the  respondent  cor- 
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poration,  which  proceeded  to  construct  the  flouring  mill  in 
accordance  with  the  agreement.    Subsequently  to  the  plac- 
ing of  the  deed  in  escrow,  it  was  discovered  that  the  appel- 
lant did  not  have  title  to  the  lands  in  question,  by  reason 
of  the  fact  that  the  same  were  tide  lands.     But  the  presi- 
dent of  the  appellant  company,  who  was  also  the  general 
manager  thereof,  entered  into  a  written  agreement  with 
respondent  to  the  effect  that  appellant  company  would  ac- 
quire title  to  the  property  from  the  state  of  Washington  as 
soon  as  the  same  could  be  done,  and  convey  a  perfect  title 
to  respondent.      Thereafter   respondent  erected  the  mill 
as  agreed,  in  a  substantial  manner,  at  a  cost  of  $50,000, 
within  the  time  agreed.    When  the  same  was  finished,  and 
on  or  about  ]S"ovember  12,  1892,  appellant,  by  its  general 
manager,  accepted  the  same,  and  agreed  that  the  mill  was 
constructed  as  required ;  and  thereupon  the  deed  was  de- 
livered to  respondent,  who  has  ever  since  been  in  possess- 
ion of  the  lands  conducting  and  operating  its  milling  busi- 
ness.    None  of  the  officers  or  stockholders  of  either  com- 
pany had  any  interest  in  the  other  company.     Thereafter, 
on  August  20,  1900,  the  appellant  acquired  title  to  the 
lands  from  the  state,  but  refused  to  perfect  the  title  in 
respondent.    The  officers  of  appellant  company  who  refused 
to  comply  with  the  contract  are  not  the  same  officers  who 
entered  into  the  contract  with  the  respondent.     Appellant, 
prior  to  the  bringing  of  the  action,  demanded  possession  of 
the  property  from  respondent,  which  demand  was  refused. 
Thereupon  this  action  was  begun. 

The  appellant  maintains  (1)  that  there  was  no  authority 
for  the  agreement  or  for  the  execution  of  the  deed  by  the 
officers  of  appellant  to  the  respondent,  and  (2)  that  the 
deed  did  not  convey  the  subsequently  acquired  title.  There 
is  no  evidence  whatever  in  the  record  to  show  that  the 
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officers  of  the  company  who  executed  the  deed  and  contract 
were  not  authorized  to  do  so.  There  is,  however,  a  by-law 
of  appellant,  which  reads  as  follows : 

"No  deed,  instrument  or  contract  of  any  description  pur- 
porting to  be  made  on  behalf  of  the  company,  except  in 
relation  to  the  ordinary  routine  of  the  business  of  the 
company  shall  be  valid  unless  authorized  by  the  board  of 
trustees,  and  no  instrument  shall  be  deemed  to  have  been 
duly,  executed  on  behalf  of  the  company  unless  it  shall 
be  sealed  with  the  corporate  seal,  signed  by  the  president 
and  attested  by  the  secretary." 

There  is  no  record  expressly  autliorizing  the  officer<s  to 
enter  into  the  contract  named,  except  the  following,  which 
appears  on  the  minutes  of  the  meeting  of  the  board  of  trus- 
tees of  appellant  company  of  September  18,  1888,  and 
which  was  construed  by  the  officers  of  said  company  as  be- 
ing authority  for  the  execution  of  the  deed  and  contract : 

'Office  of  the  West  Seattle  Land  and  Improvement  Co., 

Seattle,  W.  T.,  September  18,  1888. 

^At  a  special  meeting  of  the  trustees  of  the  West  Seattle 
Land  &  Impt  Co.  held  at  the  company's  office  this  day, 
there  were  present  the  following  named  persons:  H.  G. 
Struve,  Leigh  S.  J.  Hunt  and  Thomas  Ewing.  Upon  mo- 
tion of  Struve,  seconded  by  Hunt,  the  following  resolution 
was  introduced  and  unanimouslv  carried:  'Resolved. 
That  the  president  of  the  West  Seattle  Land  and  Improve- 
ment Co.  be  and  is  hereby  authorized  and  empowered  to 
grant,  bargain,  sell  and  dispose  of  any  lands  belonging 
to  this  company  wheresoever  situate,  in  such  parcels  or 
lots  and  for  such  price  in  cash  or  credit,  and  upon  such 
terms  or  conditions  and  to  such  person  or  persons,  as  he 
may  deem  fit  and  proper,  and  that  said  president  be  and  is 
hereby  further  authorized  and  directed  to  make,  execute, 
acknowledge  and  deliver  as  and  for  the  corporate  act  and 
deed  of  this  company  to  purchasers  of  said  lands,  all  deeds 
and  conveyances  containing  such  covenants  as  said  presi- 
dent may  deem  proper,  and  which  may  be  necessary  to 
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rest  the  title  of  lands  sold  bv  virtue  of  this  resolution  in 

*• 

the  purchaser  according  to  the  terms  of  sale,  and  that  all 
deeds  so  executed  by  said  president  be  attested  by  die  cor- 
porate seal  of  this  company,  and  the  signature  of  the  sec- 
retary, and  that,  in  the  absence  of  the  president  from  the 
principal  place  of  business  of  this  company,  the  vice  presi- 
dent of  the  company  be  and  he  is  hereby  authorized  and  di- 
rected to  make,  execute,  acknowledge  and  deliver  deeds  to 
all  lands  sold  by  said  president  under  this  resolution  in  the 
same  manner  and  with  the  same  force  and  effect  as  the 
president  is  authorized  to  do  by  this  resolution.'  " 

This  resolution  is  a  general  authority  to  the  president 
to  dispose  of  lands  belonging  to  the  appellant  company, 
and  was  broad  enough,  and  was  no  doubt  intended,  to  au- 
thorize the  president  to  execute  any  instrument  necessary 
for  the  conduct  of  its  business  without  express  authoriza- 
tion for  any  particular  instrument  It  was  supposed  at 
that  time  that  these  lands  belonged  to  the  appellant  com- 
pany. They  were  platted  into  lots  and  blocks  the  same  as 
other  lands,  and  were  offered  for  sale  by  the  company. 
This  court  said  in  Carrigan  v.  Port  Crescent  Improvement 
Co,,  6  Wash.  590  (34  Pac.  148)  : 

"Under  these  circumstances  it  will  be  presumed  that  it 
was  the  contract  of  the  corporation  until  the  contrary  is 
made  to  appear.  When  a  corporation  names  some  person 
as  its  manager,  and  as  such  allows  him  in  a  large  measure 
to  control  all  its  business  transactions,  it  must  be  held 
responsible  for  the  acts  of  such  manager  in  the  name  of 
the  company  until  it  has  been  affirmatively  shown  by  it 
that  as  a  matter  of  fact  such  acts  were  unauthorized." 

This  was  followed  in  Anderson  v,  Wallace  Lumber  A 
Mfg.  Co,,  30  Wash.  147  (70  Pac,  247).  In  Abbotfs 
Trial  Evidence  (2d  ed.),  at  p.  44,  the  rule  is  stated  as 

follows : 

"The  seal  being  thus  proved,  upon  a  corporate  deed  reg- 
ular on  its  face,  and  apparently  executed  in  due  form,  the 
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law  presumes  that  the  deed  was  executed  and  the  seal 
affixed  by  competent  authority  from  the  corporation. 
Hence,  alike  where  the  deed  bears  a  due  certificate  of  ack- 
nowledgment, etc.,  and  where  the  seal  is  proved  or  judi- 
cially noticed,  the  law 'presumes  that  the  deed  was  duly 
executed  and  the  seal  affixed  by  a  competent  authority  in 
pursuance  of  whatever  power  the  corporation  has,  or  may 
be  presumed  to  have,  to  convey ;  and  it  is  not  necessary  for 
the  party  claiming  under  the  instrument  to  produce  the 
resolution  or  by-law  giving  authority,  but  the  burden  is 
on  the  party  resisting  it  to  show  that  the  officers  signing 
were  not  authorized  to  convey,  or  that  those  having  custody 
of  the  seal  were  not  authorized  to  affix  it." 

Under  these  authorities,  and  where  it  appears,  as  it  does 
in  this  case,  that  there  was  no  repudiation  of  the  authority 
until  long  after  the  benefits  had  been  received  by  the  ap- 
pellant, and  where  respondent  had  acted  on  the  contract, 
and  where  the  stockholders  and  officers  knew  all  about  the 
transaction,  the  authority  will  be  conclusively  presumed. 

It  is  next  urged  that  the  deed  did  not  convey  an  after- 
acquired  title.    The  deed  is  as  follows : 

"West  Seattle  Land  and  Imp.  Co. 

to  Quitclaim  Deed. 

Greorge  B.  Landers. 

This  Indenture  made  this  21st  day  of  May  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-two, 
by  and  between  the  West  Seattle  Land  and  Improvement 
Company,  a  corporation  duly  incorporated  under  the  laws 
of  the  state  of  Washington,  having  its  principal  place  of 
business  in  the  city  of  Seattle,  state  of  Washington,  party 
of  the  first  part,  and  George  B.  Landers,  of  the  city  of 
Seattle,  King  county,  state  of  Washington,  the  party  of  the 
second  part,  Witnesseth: 

^*Said  party  of  the  first  part  for  and  in  consideration  of 
of  the  sum  of  one  dollar  and  other  valuable  considerations 
to  it  in  hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged  do  by  these  pres- 
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ents  remise,  release  and  forever  quitclaim  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  all  those 
certain  lots,  pieces  or  parcels  of  land  situate  in  the  county 
of  King  and  state  of  Washington,  particularly  described 
as  follows,  to-wit:  All  of  lota  numbered  twelve  (12),  thir- 
teen (13),  fourteen  (14),  fifteen  (16),  sixteen  (16),  twen- 
ty-one (21),  twenty-two  (22),  twenty-three  (23),  twenty- 
four  (24),  and  twenty-five  (25),  in  block  numbered  eightr- 
three  (83),  and  as  shown  and  designated  on  the  third  plat 
of  West  Seattle  as  laid  out  and  platted  by  the  West  Seattle 
Land  and  Improvement  Company,  which  has  been  duly 
recorded  in  the  county  auditor's  office  of  said  King  county 
in  the  record  of  plats  of  said  county,  to  which  said  record 
reference  is  hereto  made. 

"Together  with  all  and  singular  the  tenements,  hered- 
itaments and  appurtenances  and  particularly  the  littoral 
and  riparian  rights  thereto  belonging  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof. 

"To  have  and  to  hold  all  and  singular  the  said  described 
premises,  together  with  the  appurtenances  unto  said  party 
of  the  second  part  and  to  his  heirs  and  assigns  forever. 

"In  witness  whereof  the  said  party  of  the  first  part,  on 
this  21st  day  of  May,  A.  D.  1892,  has  caused  these  presents 
to  be  signed  in  its  corporate  name  by  Thomas  Ewing.  its 
president,  and  to  be  attested  by  M.  S.  Bates,  its  secretanr, 
and  has  caused  its  corporate  seal  to  be  hereto  afiixed,  all 
bv  virtue  of  a  resolution  of  the  board  of  trustees  of  said 
West  Seattle  Land  and  Improvement  Company,  duly 
passed  and  adopted  on  the  18th  day  of  September,  1888. 

(Signed)     West  Seattle  Land  and  Improvement  Co. 

By  Thomas  Ewing,  Its  President,    (Seal) 
West  Seattle  Land  and  Improvement  Co. 
Attest:    M.  S.  Bates,  Its  Secretary.    (Seal) 

(Duly  witnessed  and  acknowledged.) 

This  deed  was  more  than  a  quitclaim  deed  under  the 
statute.  It  is  true,  as  argued  by  appellant,  that  a  statutory 
quitclaim  deed  does  not  convey  after-acquired  title  unless 
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words  are  used  expressing  such  intention.  Bal.  Code, 
§  4521.  The  statate,  at  §  4538a,  Bal.  Code,  provides  as 
follows : 

"Whenever  any  person  or  persons  having  sold  and  con- 
veyed by  deed  any  lands  in  this  state,  and  who,  at  the  time 
of  such  conveyance,  had  no  title  to  such  land,     .     .     . 
shall  acquire  a  title  to  such  lands  so  sold  and  conveyed, 
such  title  shall  inure  to  the  benefit  of  the  purchasers. 


7? 


The  deed  in  question  purports  to  convey  more  than  a 
release  of  the  grantor's  claim  at  that  time.  It  conveys  the 
land  itself,  for  it  recites  that  the  party  of  the  first  part 
does  remise,  release,  and  forever  quitclaim  to  the  party 
of  the  second  part  the  lands  described,  "to  have  and  to 
hold  all  and  singular  the  said  described  premises,  together 
with  the  appurtenances  unto  the  said  party  of  the  second 
part  and  to  his  heirs  and  assigns  forever."  In  AnJceny  v. 
Clark,  1  Wash.  549  (20  Pac.  583),  the  supreme  court  of 
the  territorv  said: 

"...  under  the  statutes  of  our  territory,  a  quit- 
claim deed  is  just  as  effectual  to  convey  the  title  to  real 
estate  as  any  other  form  of  deed,  and  a  grantee  in  a  quit- 
claim deed  is  entitled  to  the  same  presumptions  as  to  ho7ia 
fides,  and  has  the  same  rights,  as  a  grantee  in  a  deed  of 
general  warranty.  This  is  undoubtedly  true  of  a  quit- 
claim deed  which  purports  on  its  face  to  convey,  not  merely 
an  interest,  but  the  real  estate  itself." 

See,  also,  Taggart  v.  Risley,   4  Ore.    235;    Garrett  v. 

Christopher,  74  Tex.  453  (12  S.  W.  67,  15  Am.  St.  Rep. 
850)  ;  Balch  v.  Arnold,  9  Wyo.  17  (59  Pac.  434) ;  Field 
i\  Cobimbct,  4  Sawy.  523  (Fed.  Cas.  Xo.  4,764) ;  Spies  v.' 
Neuberg,  71  Wis.  279  (37  N.  W.  417,  5  Am.  St.  Rep. 
211).  This  deed  conveyed  uix)n  its  face  a  subsequently 
acquired  title.     Under  the  evidence  in  the  case,  the  ap- 
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pellant,  we  think,  is  estopped  from  asserting  any  title  to 
the  property.  Soon  after  the  making  of  the  deed,  and  as 
a  part  of  the  contract,  the  appellant  company,  through  its 
general  manager  and  president,  made  a  written  guaranty 
to  the  respondent  before  the  respondent  company  proceeded 
to  the  erection  of  the  mill,  that  it  would  acquire  a  perfect 
title  to  the  said  lands  as  soon  as  it  could  do  so,  and  would 
thereafter  convey  the  same  to  respondent.  This  agreement 
was  for  the  benefit  of  the  appellant,  who  sought  the  grantor 
out  and  importuned  him  to  erect  the  mill  upon  the  town 
site  of  appellant  in  order  to  enhance  the  sale  and  price  of 
its  town  lots.  Acting  upon  this  assurance,  the  respondent 
invested  a  large  amount  of  money  and  erected  a  substantial 
improvement,  and  waived  its  right  to  purchase  the  1^1 
title  to  the  lands  from  the  state,  relying  upon  the  appel- 
lant's promise  to  convey  good  title  when  it  could  do  so. 
This  was  well  known  by  all  the  officers  and  stockholders 
of  the  appellant  company,  and  no  word  of  disapproval  was 
"heard  until  after  respondent  in  good  faith  had  acted  on  the 
•agreement  and  spent  large  sums  of  money.  Now,  when  ap- 
pellant has  acquired  the  title  it  seeks  to  rescind  its  agree- 
ment and  to  take  unto  itself  respondent's  valuable  property. 
Such  conduct  would  not  be  tolerated  between  individuals. 
It  should  not  be  tolerated  between  corporations. 

The  judgment  is  affirmed. 

FtnLLEBTox,  C.  J.,  and  Hadley^  Dunbak  and  Aijdebs, 
JJ.,  concur. 
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[No.  4346.     Decided  March  30,  1903.] 

The  State  of  Washinoton  on  the  Relation  of  Wil- 
liam Pitt  Tbimble  v.  Superiob  Court  of  King 
County. 

EMINENT  DOMAIN  — APPBOPBIATION  BY  RAILWAY  COBPOBATION  —  STATE 
IJkNDS  HKLD  UNDER  CX>NTBACT  OF  SALE. 

Under  the  power  of  eminent  domain  granted  railway  com- 
panies by  Bal.  Code,  §§  4333,  4334,  which  authorize  them  to  con- 
demn such  "land,  real  estate,  or  premises"  as  may  be  necessary 
tor  right  of  way,  such  companies  are  en]l>owered  to  appropriate 
the  equitable  interest  in  tide  lands  held  by  purchasers  from  the- 
state  under  contract  of  sale,  subject  only  to  the  right  of  re-entry 
and  forfeiture  on  the  part  of  the  state  for  a  failure  to  pay  the 
balance  of  the  purchase  price  according  to  the  terms  of  the 
state's  contract. 

SAME  —  CONDEMNATION  PBOCEEDINGS  —  NECESSARY  PARTIES. 

Under  Bal.  Code,  §  5638,  which  provides  that  notice  of  con- 
demnation proceedings  shall  be  served  on  each  and  every  person 
named  in  the  petition  as  owner,  incumbrancer  or  otherwise  inter- 
ested therein,  and  that  want  of  service  of  such  notice  shall  render 
subsequent  proceedings  void  as  to  the  person  not  served,  but  all 
persons  or  parties  served  with  notice  shall  be  bound,  the  failure- 
to  serve  all  interested  parties  would  not  invalidate  the  proceed- 
ings against  such  as  were  included  as  parties  and  properly 
served  with  notice. 

aAMK LEASE  OF  BOAD  —  EFFECT. 

The  fact  that  a  railway  company  had  leased  its  line  of  road 
to  another  corporation  and  does  not  operate  its  road  nor  possess 
any  rolling  stock  of  its  own,  would  not  deprive  it  of  the  power  of 
condemning  private  property. 

Original  Application  for  Certiorari. 

Stnwe,  Allen  Hughes  &  McMicken,  Preston,  Carr  & 
Gilman  and  Oeorge  E.  de  Steiguer,  for  relator. 

BvrTce,  Shepard  &  McGilvra,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

A2n>£BS,  J. — The  Seattle  &  Montana  Railroad  Companj 
ia  a  corporation  organized  under  the  laws  of  the  state  of 
Washington  for  the  purpose  of  eonstructingy  owning,  and 
operating  railroads  and  telegraph  lines  within  the  state. 
As  such  corporation  it  i»  vested  by  statute  with  the  right 
to  exercise  the  power  of  eminent  domain.  The  lands  and 
premises  involved  in  this  controversy  are  situated  on  the 
shore  of  Elliott  Bav,  in  the  harbor  of  Seattle,  and  are 
^'tide  and  shore  lands,''  bounded  on  the  north  by  King 
street,  on  the  east  by  Oriental  avenue,  on  the  south  by 
Connecticut  street,  and  on  the  west  bv  Occidental  avenua 
The  record  title  to  the  easterly  ten  feet  of  the  above-de- 
scribed tract  is  in  William  Pitt  Trimble,  but  it  seems  to 
be  conceded  that  that  part  is  in  fact  the  conmiunity  prop- 
erty of  Trimble  and  wife.  The  title  to  the  remainder  of 
said  tract  is  still  in  the  state  of  Washington,  but  posses- 
sion thereof  is  held  bv  the  Trimbles  under  a  contract  made 
by  the  state,  through  its  duly  constituted  agent,  the  com- 
missioner of  public  lands,  on  March  10,  1897,  agreeing 
to  convey  the  same  by  patent  to  one  C.  E.  Remsberg  in  con- 
sideration of  the  sum  of  $925.34,  to  be  paid  in  ten  equal 
annual  installments,  the  first  at  the  time  of  the  execution 
of  the  agreement  and  the  others  annually  thereafter,  with 
interest  thereon  at  six  per  cent  per  annum,  payable  an- 
nually with  each  installment  on  all  unpaid  installments. 
Til  is  contract  is  in  the  usual  form  of  such  contracts,  anil 
provides,  among  other  things,  that  the  conveyance  shall 
l)e  '"subject,  however,  to  any  Hen  or  liens  that  may  arise 
or  be  ereatovl  in  consequence  of*  or  pursuant  to,  the  pro- 
visions of  an  act  of  the  legislature  of  the  state  of  Wash- 
ington entitled  ^Vn  act  prescribing  the  ways  in  which 
waterways    for  the    uses    of    navigation    may    be    exca- 
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vated  by  private  contract,  providing  for  liens  upon 
tide  and  shore  lands  belonging  to  the  state,  granting  rights 
of  way  across  lands  belonging  to  the  state,'  approved  March 
9,  1893";  that  the  vendee  "will  pay  all  taxes  and  assess- 
ments of  every  kind  that  may  be  levied  or  assessed  on  said 
land  and  premises";  that,  if  the  said  vendee  "shall  well 
and  faithfully  keep  and  perform  all  the  covenants  and 
agreements  hereinbefore  specified  by  him  to  be  kept  and 
performed  in  the  manner  and  at  or  before  the  times  above 
specified,  he  shall  be  entitled  to  a  patent  to  said  lands  from 
said  state  of  Washington  as  provided  by  law  upon  the  sur- 
render of  said  agreement  and  cancellation  of  the  same" ; 
and  that  "the  terms  of  this  contract  shall  be  binding  in 
favor  of  and  against  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  and  assigns,  but  no  assign- 
ment of  this  contract  shall  in  any  way  relieve  the  said 
party  of  the  second  part  from  the  performance  of  the  con- 
ditions hereof  on  his  part,  nor  be  recognized  or  admitted 
by  the  state  of  Washington,  unless  the  same  shall  be  en- 
dorsed hereon  and  executed,  witnessed  and  acknowledged 
in  the  same  manner  as  a  conveyance  of  real  estate  is  re- 
quired  by  law  to  be,  and  said  assignment  shall  be  accepted 
by  and  entered  on  the  records  of  the  commissioner  of  pub- 
lic lands." 

The  railroad  company,  in  piiranance  of  the  provisions 
of  the  statute,  filed  a  petition  for  condemnation  in  the 
superior  court  of  King  county,  in  which  it  substantially 
set  forth  the  state's  contract  above  mentioned,  and  annexed 
a  copy  thereof  as  an  exhibit,  and  alleged  that  after  the  mak- 
ing of  the  said  contract  said  Remsberg  and  his  wife,  for  a 
valuable  consideration,  made  and  delivered  to  one  C.  F. 
Webb  their  warranty  deed,  which  was  duly  recorded,  con- 
veying to  her,  the  said  Webb,  all  the  tide  lands  embraced 
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in  the  said  contract,  and  wherein  and  whereby  said  Bems- 
berg  and  wife  authorized  the  commissioner  of  public  lands 
of  the  state  of  Washington,  or  the  board  of  state  land  com- 
missioners, or  their  or  either  of  their  successors  in  office,  to 
make,  issue,  and  deliver  to  said  grantee  in  her  name  any 
grant,  contract,  or  conveyance  of  said  lands,  or  any  part 
thereof,  or  to  any  person  or  corporation  to  whom  said  gran- 
tee might  convey  the  same,  or  any  part  thereof;  that  there- 
after the  said  C.  F.  Webb,  for  a  valuable  consideration, 
made  and  delivered  to  said  William  Pitt  Trimble  her  quit- 
claim deed,  whereby  she  released,  remised,  and  quitclaimed 
unto  him  all  right,  title,  and  interest  which  she  then  had  in 
or  to  said  tide  lands,  or  any  part  thereof,  and  wherein  and 
whereby  she  "authorized  the  commissioner  of  public  lands 
and  the  board  of  state  land  commissioners,  or  either  of 
them,  or  their  successors  in  office,  to  execute  and  deliver  to 
said  William  Pitt  Trimble  any  contract  or  conveyance  of 
the  above-described  land,  or  any  part  thereof,  or  to  any  per- 
son or  corporation  to  whom  he  might  convey  the  same"; 
that  the  said  Remsberg,  at  or  soon  after  the  time  of  receiv- 
ing from  the  state  its  contract  for  the  conveyance  of  said 
tide  landd  to  him,  went  into  possession  of  the  same,  and 
upon  executing  and  delivering  said  warranty  deed  to  said 
Webb  he  delivered  the  possession  of  said  lands  to  her,  and 
upon  executing  and  delivering  said  quitclaim  deed  to  said 
William  Pitt  Trimble  she  delivered  the  possession  of  said 
lands  to  him,  and  he  has  ever  since  remained  and  now  is  in 
possession  thereof,  claiming  under  said  contract  of  the 
state.    Counsel  for  the  petitioners  state  in  their  brief  that 
Eemsberg  and  wife,  as  well  as  Trimble  and  wife,  were 
joined  as  respondents  in  the  condemnation  proceeding,  on 
account  of  the  informality  of  these  assignments,  under  the 
provisions  of  the  contract.     The  petition  specifically  de- 
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scribes  the  lands  sought  to  be  appropriated  to  the  use  of 
the  railroad  company,  as  required  by  law,  and  alleges,  in 
substance,  that  the  use  to  which  the  land  is  to  be  devoted 
is  a  public  use ;  that  the  public  interest  requires  the  prose- 
cution of  the  said  enterprise ;  and  that  the  land,  real  estate, 
and  premises  sought  to  be  appropriated  are  required  and 
necessary  for  the  purposes  of  such  enterprise.     The  peti- 
tion also  states  that  the  petitioner  seeks  to  appropriate  the 
entire  fee-simple  estate  of  the  respondents  Trimble  in  the 
strip  of  land  ten  feet  in  width  which  they  hold  by  deed, 
and  "to  appropriate,  condemn,  and  acquire  the  entire  in- 
terest of  said  William  Pitt  Trimble  and  Connie  Ford 
Trimble,  his  wife,  in  the  remainder  of  said  lots,  tracts,  and 
parcels  of  land,   to  wit,  their  said  equitable  ownership 
thereof,  and  their  entire  interest  in  said  agreement  with 
the  state  of  Washington  for  the  sale  and  conveyance  there- 
of;  and  also  the  entire  apparent  interest  of  said  C.  E. 
Eemsberg  and  Belle  F.  Kemsberg,  his  wife,  therein — all 
subject  to  the  obligation  imposed  by  the   terms    of    said 
agreement  upon  the  said  C.  E.  Remsberg,  the  vendee  there- 
in named,  and  upon  his  assigns,  to  pay  to  the  state  of 
Washington  the  balance  of  the  purchase  price  therein  speci- 
fied,  with   interest  as  therein  required."     It  is  further 
stated  in  the  petition  that  the  railroad  company  seeks  to 
appropriate  the  aforesaid  land  and  the  aforesaid  interests 
therein  for  the  purpose  of  tracks  and  a  site  for  terminal 
buildings  and  facilities.     The  petition  prayed  that  a  jury 
be  impaneled  by  the  court  to  ascertain  and  determine  the 
conipensation  to  be  made  in  money,  irrespective  of  any 
benefit  from  any  improvement  proposed  by  the  petitioner, 
to  the  respective  owners,  tenants,  and  incumbrancers  of, 
and  other  persons  interested  in,  the  said  lands  and  the  said 
interests  therein,  and  in  said  agreement  for  the  sale  and 
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conveyance  of  a  part  thereof,  for  the  taking  or  injuriouslj 
affecting  the  same,  or,  if  a  jury  be  waived,  that  said  com- 
pensation be  ascertained  by  the  court  or  a  judge  thereof. 
It  thus  appears  that  the  petition  set  forth  all  facts  neces- 
sary under  the  statute  to  give  the  superior  court  jurisdiction 
of  the  subject-matter  of  the  proceeding.     Remsberg  and 
wife  and  Trimble  and  wife  were  duly  served  with  notice 
of  the  application  for  condemnation.    The  first-named  par 
ties  failed  to  apjxjar,  but  Trimble  and  wife  appeared,  and 
thereafter  a  hearing  was  had  before  one  of  the  judges  of 
the  superior  court  of  King  county  for  the  purpose  of  deter- 
mining whether  the  alleged  use  for  which  the  lands  and 
property  were  sought  to  be  appropriated  was  really  a  public 
use,  and  whether  the  same  were  required  and  necessary  for 
the  purposes  of  the  petitioner,  as  set  out  in  said  petition. 
On  this  "preliminary  hearing*'  the  fact  set  out  in  the  peti- 
tion, as  above  noted,  relative  to  the  contract  by  the  state 
for  tlie  sale  of  the  tide  lands  in  question,  and  the  subsequent 
transfers  of  the  vendee's  interest  therein,  were  clearly  es- 
tablished by  documentary  evidence ;  and  we  think  the  peti- 
tioner also  satisfactorily  proved  that  the  premises  were  re- 
quired and  necessary  for  the  purposes  specified,  namelv, 
a  right  of  way  for  its  tracks  and  a  site  for  a  passenger 
station  and  for  platforms,  warehouses,  etc.     But  it  was 
shown  by  the  testimony  of  the  petitioner's  engineer  that 
the  petitioner  is  not  the  owner  of  any  locomotives  or  cars, 
and  that  it  does  not  operate  its  railroad,  but  the  same  is 
operated  by  the  Great  Northern  Railway  Company,  under 
some  kind  of  an  agreement  between  them,  the  terms  of 
which  were  not  disclosed  bv  the  evidence.     It  further  ap- 
peared  that  neither  the  state  of  Washington  nor  the  Seattle 
&  Lake  Washington  Waterway  Company  was  made  a  partv 
to  or  served  with  notice  of  the  proceeding. 
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The  respondents  Trimble  and  wife  objected  to  the  pro- 
ceeding on  the  grounds  (1)  that  the  lands  and  premises 
sought  to  be  appropriated  were  not  subject  to  condemnation 
under  the  law  of  this  state,  and  (2)  that  there  was  a  defect 
o{  parties,  and  the  court  had  no  right  or  authority  to  make 
any  order  in  the  premises  without  bringing  in  all  parties 
interested  in  the  lands  in  controversy.  The  court,  however, 
made   an  order  declaring  that  the  contemplated  use  for 
which  the  said  raih-oad  company  sought  to  appropriate  said 
lands  was  really  a  public  use,  and  that  the  public  interest  re- 
quired the  prosecution  of  the  enterprise  mentioned  in  the 
petition  and  that  the  lands,  real  estate,  and  premises  sought 
to  be  appropriated  were  required  and  neee.'^sary  for  the  pur- 
pose of  said  enterprise,  and  that  all  interested  parties  had 
been  served  with  notice,  and  directing  the  sheriff  to  sum- 
mon a  jury  to  assess  the  damages  to  be  paid  to  the  owner 
or  owners  respectively,  and  to  all  tenants,  incumbrancers 
of,  and  others  interested  in,  said  lands,  real  estate,  and 
premises,  towit,  the  said  William  Pitt  Trimble  and  Con- 
nie Ford  Trimble,  his  wife,  for  the  taking  or  injuriously 
affecting  the  same  by  said  petitioner.     The  said  Trimble 
and  wife,  respondents  in  the  condemnation  proceeding, 
thereupon  sued  out  a  writ  of  certiorari  from  this  court  to 
review  the  action  of  the  superior  court  as  to  the  order  and 
rulings  above  mentioned.    And  the  said  relators  allege  that 
''the  court  erred  in  making  and  entering  the  order  of  June 
19,    1902,  declaring  the  public  use  and  necessity  of  the 
appropriation  and  ordering  a  jury  to  be  impaneled  for 
the  assessment  of  the  damages  of  Trimble  and  wife." 

It  follows  from  what  we  have  already  said  that  the  ob- 
jection to  the  findings  of  the  court  as  to  the  public  use 
and  necessity  of  the  appropriation  is  without  merit,  and  it 
Tnust  be  conceded  that,  if  the  particular  property  sought 
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to  be  appropriated  is  subject  to  be  taken  by  virtue  of  the 
power  of  eminent  domain,  and  that  the  owners  and  other 
persons  interested  therein,  within  the  meaning  of  our  stat- 
ute, were  served  with  notice  of  the  hearing  of  the  petition 
for  condemnation,  the  court  committed  no  error  in  order- 
ing the  summoning  of  a  jury  to  determine  the  resulting 
damages.  It  is  j)n)vidcd  in  SS  4;J8«3,  Bal.  Code,  that  '*a 
corporation  organized  for  the  construction  of  any  railway 
.  shall  have  the  right  to  enter  upon  any  land,  real 
estate  or  premises  .  .  .  between  the  termini  there- 
of for  the  purpose  of  examining,  locating  and  surveying 
the  line  of  such  road."  And  §  4834  provides  that  "sudi 
corporation  may  appropriate  so  much  of  said  land,  real 
estate  or  premises  ....  as  may  be  necessary 
for  the  line  of  such  road  not  exceeding  two  hundred  feet 
in  width:     .       .  and    .       .       .     sufficient  quantity 

of  such  land,  real  estate  or  premises  ...  in  addi- 
tion to  that  before  specified  in  this  section,  for  the  neces- 
sary side  tracks,  depots  and  water  stations,  and  the  right 
to  conduct  water  thereto  by  aqueduct."  But  this  court 
has  held  that  the  interest  of  the  state  in  tide  lands  cannot 
he  taken  under  the  power  of  eminent  domain  granted  to 
railway  corporations  by  the  above-mentioned  statute,  for 
the  reason  that  the  law  contemplates  the  taking  of  private 
and  not  public  property,  unless  the  right  to  take  the  latter 
is  specifically  conferred  by  law.  Seattle  &  Montana  By- 
Co,  V.  State,  7  Wash.  150  (34  Pac.  551,  22  L.  R.  A.  217, 
38  Am.  St.  Rep.  866).  And,  such  being  the  law  in  this 
state,  the  learned  counsel  for  the  relators  contend  that  the 
tide  lands  in  question  are  not  subject  to  condemnation  and 
appropriation  by  the  railroad  company,  because  they  are 
still  the  property  of  the  state,  and  the  relators  have  no 
estate,  either  legal  or  equitable,  therein ;  and  they  cite  sev- 
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eral  authorities  holding,  in  effect,  that  in  law  the  vendee 
in  a  mere  executory  contract  for  the  sale  of  land  obtains 
no  real  property  or  interest  in  real  property;  that  the  re- 
lations between  the  parties  to  the  contract  are  wholly  per- 
sonal ;  that  the  vendee's  right  is  a  mere  thing  in  action,  and 
that  it  is  only  when  the  vendee  performs,  or  offers  to  per- 
form, all  the  acts  necessary  to  entitle  him  to  a  deed,  that  he 
has  an  equitable  title  and  may  compel  a  conveyance.    Pom- 
eroy.  Contracts,  §314;  Warvelle,  Vendors,  p.   188,   §3. 
See,  also,  Smith  v.  Jones,  21  Utah,  270  (60  Pae.  1104 — 
1106)  ;  Buggies  v,  Nantucket^  11  Cush.  433 ;  Railway  Co. 
V.  Prescott,  16  Wall.  603;  Railway  Co,  v.  McShane,  22 
Wall.     444;    NoHhem    Pacific    R.    R,     Co.     i\     Traill 
County,  115  U.  S.   600-609   (6  Snp.  Ct.   201).      In  the 
last   three   cases   cited   the   real   question  for   determina- 
tion was  whether  lands  granted  to  railroad  companies  by 
the  United  States  were  subject  to  taxation  before  all  the 
conditions  of  the  grant  had  been  performed,  and  it  was  de- 
ci<lod  that  they  were  not.  But  the  authorities  cited  by  coun- 
Hcl  for  the  relators  do  not  seem  to  us  to  be  decisive  of  the 
question  here  under  consideration.     We  have  no  doubt 
that,  as  between  the  parties  to  a  contract  for  the  sale  and 
purchase  of  land,  the  vendee  therein  named  does  not  be- 
come the  full  equitable  owner  until  he  performs  or  offers 
to  perform  all  the  acts  necessary  to  entitle  him  to  a  con- 
veyance of  the  land  and  to  a  specific  performance  of  the 
contract  in  a  court  of  equity ;  but  it  does  not  necessarily 
follow  that  a  vendee  in  such  a  contract  has  no  interest  or 
estate  whatever  in  the  land  covered  by  the  agreement, 
which  may  not  be  controlled  or  divested  by  law.     In  fact, 
as  we  shall  hereafter  see,  there  are  interests  in  real  prop- 
erty, less -than  estates  in  fee  simple,  which  may  be  taken 
for  public  uses  by  authority  of  the  sovereign  power.    And, 
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it  must  be  borne  in  mind  that  the  respondent  corporation 
is  not  seeking  to  appropriate  tlie  interest  of  the  state  in  the 
tide  lands  described  in  the  petition  for  condemnation,  or 
the  interest  of  any  person  or  persons  therein  other  than 
the  state's  vendee  and  the  relators  herein.    It  simply  seeks, 
as  we  have  already  said,  to  appropriate,  condemn,  and  ac- 
quire the  entire  interest  of  the  relators  in  said  tide  lands, 
namely,  their  equitable  ownership  thereof,  and  their  entire 
interest  in  said  agreement  with  the  state  of  Washington 
for  the  sale  and  conveyance  thereof,  and  also  the  entire  ap- 
parent interest  of  said  Remsberg  and  wife  therein,  all  sub- 
ject to  the  obligation  imposed  by  the  terms  of  said  agree- 
ment upon  the  vendee  therein  named,  and  his  assigns,  to 
pay  to  the  state  the  balance  of  the  purchase  price  therein 
specified,  with  interest  as  therein  provided  for.     And  the 
first  question,  therefore,  to  be  determined  is  whether  the 
interest  sought  to  be  appropriated  by  the  respondent  is  fair- 
ly included  in  the  grant  to  corporations  organized  for  the 
construction  of  railways  of  the  power  of  eminent  domain. 
It  is  contended  on  behalf  of  the  relator?  that  it  is  not,  for 
the  alleged  reason  that  the  power  to  condemn  and  appro- 
priate such  interest  is  not  conferred  upon  the  respondent 
corporation  either  expressly  or  by  necessary  implication, 
and  therefore  cannot  be  exercised  by  it  for  the  purpose  of 
depriving  the  relators  of  property  which  is  a  mere  chose  in 
action,  and  not  "land,  real  estate  or  premises"  in  contem- 
plation of  our  statute.     And  if  it  be  true,  as  claimed  by 
their  counsel,  that  the  relators  have  no  present  interest  in 
the  lands  described  in  the  contract  between  their  assignors 
and  the  state,  it  certainly  follows  that  the  condemnation 
proceeding  must  fail. 

But  wc  are  clearly  of  the  o})iiiion  that  counsel  are  in 
error  in  assuming  that  the  relators  have,  as  between  them- 
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selves  and  the  railroad  company,  no  interest  in  the  lands 
in  controversy,  which  is  subject  to  be  taken  under  the 
power  of  eminent  domain.     They  are  in  possession,  with 
the  consent  of  the  state,  of  all  the  tide  lands  described  in 
the  petition,  and  have  the  right  to  receive  the  rents,  issues, 
and  profits  thereof,  without  interference  on  the  part  of  the 
state  except  for  a  breach  of  the  covenants  set  forth  in  the 
state's  contract,  and  which  we  have  no  right  to  presume 
will  be  broken.    Indeed,  it  is  stated  in  the  brief  of  the  re- 
lators that  "he  [Mr.  Trimble]  has  the  right,  under  the  con- 
tract pleaded,  to  make  payment  for  this  land  during  the 
period  of  ten  years,  in  accordance  with  the  terms  of  the 
agreement.    He  has  the  absolutely  vested  right  to  the  pos- 
session of  this  land  under  the  law,  to  enjoy  its  use,  rents, 
issues,  and  profits  during  this  period  unmolested  by  the 
law  of  eminent  domain."    It  is  true  that  the  relators  have 
a  vested  right  to  the  possession  and  use  of  this  land,  as 
stated  by  counsel,  but  we  think  it  is  not  true  that  such 
vested  right  may  not  be  molested  "by  the  law  of  eminent 
domain.''    The  interest  of  the  relators  is,  to  say  the  least, 
an  interest  in  land,  and  as  such  may  be  taken  for  a  public 
use  by  condemnation,  upon  payment  of  just  compensation 
therefor.    It  is  an  interest  that  may  be  sold  for  taxes  (State 
i\  Frost,  25  Wash.  134,  64  Pac.  902),  and  which  may  be 
assigned,  transferred,  and  disposed  of  by  the  relators ;  and 
the  state  cannot  deprive  them  of  this  right.     Washington 
Iran  Works  Co,  v.  King  County,  20  Wash.  150  (54  Pac. 
1004). 

'*The  term  ^and,'  in  statutes  conferring  power  to  con- 
demn, is  taken  in  its  legal  sense,  and  includes  both  the  soil 
and  buildings  and  other  structures  on  it,  and  any  and  all 
interests  therein.  An  easement  may  be  taken  under  author- 
ity to  take  land."  1  Lewis,  Eminent  Domain  (2d  ed.) 
§285. 
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In  People  ex  rel.  Heyneman  v,  Blake,  19  Cal.  579,  the 
court  held  (Field^  C.  J.,  delivering  the  opinion)  that  the 
right  to  condemn  private  lands  under  the  water  company 
act  of  1858,  in  accordance  with  the  railroad  act  of  1853, 
included  the  right  to  condemn  any  estate  or  interest  in 
the  land  necessary  for  the  purposes  of  the  company,  and 
that  the  company  might,  therefore,  seek  in  its  petition  for 
condemnation    only    the   right    of   excavating    a   tunnel 
through  the  land,  and  of  running  pipes  through  the  tunnel 
to  convey  its  water,  without  seeking  to  obtain  a  title  to 
the  land.     In  Iji  re  Metropolitan  EL  Ry,  Co.,  2  N.  Y. 
Supp.  278,   which   was   a  condemnation   proceeding,  the 
property    sought    to   be    acquired    by    the    railway  com- 
pany was  described  generally  as  "so  much  of  the  privi- 
lege, easement,  or  other  interest  in  said  street  as  is  taken, 
appropriated,    or   interfered   with     by    the    construction 
and  maintenance  of    the    elevated    railroad   of    the    pe- 
titioner belonging  to  or  claimed  by     .     .     .     ,  and  appu^ 
tenant  to  the  lots  and  premises  known  as     .     .     .     ,  and 
bounded   and   described   as   follows."      And   the  supreme 
court  of  New  York  there  ruled  that  the  term  "real  estate," 
as  used  in  the  statutes  granting  the  right  of  condemnation 
to  the  petitioner,  "covers  all  the  incorporeal  hereditaments, 
easements,  rights,  and  privileges  which  it  is  sought  to  ac- 
quire in  these  various  proceedings."   In  Story  v.  New  Tori 
El  R,  R,  Co.,  90  K  Y.  122  (43  Am.  B«p.  146),  it  was 
decided,  in  effect,  that  the  right  of  access  to  an  improved 
lot  abutting  on  a  street  and  the  right  to  have  light  and  air 
pass  to  a  building  thereon  were  property,  and  subject  to 
condemnation.     See,  also,  Lahr  r.  Metropolitan  El  By- 
Co.,  104  N.  Y.  268  (10  K  E.  528)  ;  State  ex  rel  Smiih 
r.  SuiTerlor  Court,  30  Wash.  219  (70  Pac.  484)  ;  State-  ex 
rel  Smith  i\  Superior  Court,  26  Wash.  278  (66  Pac  385). 
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This  court  held,  in  Seattle  &  M.  Ry.  Co.  v,  Sch^ike,  3 
Wash.  625  (29  Pac.  217),  that  the  lessee  of  land  condemn- 
ed by  a  railroad  company  is  entitled  to  the  damages  re- 
sulting to  his  leasehold  estate.  And  in  Enoch  r.  Spokane 
Falls  &  N.  Ry.  Co.,  6  Wash.  393  (33  Pac.  966),  we  held 
that,  where  a  railroad  company  appropriates  public  lands 
of  the  United  States  upon  which  a  pre-emption  entry  has 
been  properly  made  prior  to  the  filing  of  a  profile  of  the 
road  in  the  office  of  the  secretary  of  the  interior,  the  rail- 
road company  is  liable  for  damages,  although  the  ])re-emp- 
tion  claimant  is  not  at  the  time  entitled  to  a  patent  from 
the  government.  The  decisions  of  this  court  above  cited 
are  based  upon  the  conception  that  the  interest  of  the  re- 
spective parties  therein  mentioned  is  included  in  the  terms 
"land"  and  "real  estate,"  for  on  no  other  theory  could  such 
interest  be  condemned  at  all. 

In  Fish  V.  Fowlie,  58  Cal.  373,  the  supreme  court  of 
California,  having  under  consideration  the  interest  of  the 
vendee  under  an  executory  contract  of  sale  of  land,  said: 
"The  words  ^real  property'  are  co-extensive  with  lands, 
tenements,  and  hereditaments.  'Land'  also  embraces  all 
titles,  legal  or  equitable,  perfect  or  imperfect,  including 
such  rights  as  lie  in  contract- — those  which  are  executory 
as  well  as  those  which  are  executed.  Any  interest,  there- 
fore, in  land,  legal  or  equitable,  is  subject  to  attachment  or 
execution,  levy  and  sale." 

And  this  court  has  held  that  under  §  5200,  Bal.  Code, 
which  provides  that  "all  property,  real  and  personal,  of  the 
judgment  debtor,  not  exempt  by  law,  shall  be  liable  to 
execution,"  equitable  as  well  as  legal  estates  may  be  sold 
on  execution.  Calhoun  v.  Leary,  6  Wash.  17  (32  Pac. 
1070). 

It  was  held  by  the  supreme  court  of  Wisconsin  in  Martin 


\ 
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r.  Scoficld,  41  Wis.  167,  that  a  vendee  in  an  ordinary 
land  contract,  with  right  of  possession,  is  to  be  regarded 
as  the  equitable  owner,  and  as  such  owner  may  maintain 
an  action  of  trover  or  replevin  for  timber  taken  from  the 
land  witliout  his  consent.  In  that  case  it  appeared  that 
the  owner  of  the  lot  from  which  the  logs  in  controversy 
were  taken  executed  to  the  plaintiff  in  the  year  1871  a 
contract  to  convey  to  him,  upon  his  paying  to  her  $200, 
with  interest  thereon,  in  one  year,  in  addition  to  $57.04 
paid  at  the  time  the  contract  was  executed.  At  the  time 
of  the  trial  the  $200  had  not  been  paid,  but  the  interest 
had  been  paid  up  to  February  1,  1875.  The  contract  pro- 
vided, among  other  things,  for  re-entry  in  case  the  vendee 
should  make  default  in  his  payments,  for  a  right  of  dis- 
tress upon  the  premises  for  arrears  of  interest,  and  for  the 
recovery  of  damages  for  waste.  In  regard  to  the  relation 
between  the  parties  to  the  contract,  and  the  effect  of  the 
contract  upon  the  OAvnership  of  the  land,  the  court  said: 

"It  has  often  been  held  that  the  relation  between  the 
parties  to  a  contract  for  the  conveyance  of  land  is  anal- 
ogous to  that  of  equitable  mortgagor  and  mortgagee  in  fee 
of  the  land  affected  by  the  contract.  And  such  is  the  rela- 
tion the  plaintiff  and  Mrs.  Whitney  [the  vendor  named  in 
the  contract]  sustain  to  each  other  in  respect  to  the  land  in 
question.  .  .  .  We  have  no  difficulty,  therefore,  in 
holding  that,  when  the  logs  were  cut  by  Coppersmith,  the 
equitable  estate  in  the  land  upon  which  they  were  cut,  and 
the  possession  and  right  to  the  possession  of  the  land,  were 
in  the  plaintiff.  It  follows,  on  the  authority  of  Norlhrtip 
V.  Trash,  39  Wis.  515,  that  the  plaintiff  was  the  owner  of 
land,  and,  of  course,  of  any  timber  cut  upon  it,  subject 
only  to  the  right  of  Mrs.  Whitney  as  mortgagee,  and  that 
he  alone  could  maintain  trover  or  replevin  for  timber 
and  lofi:s  taken  therefrom  without  his  consent." 
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The  doctrine  announced  in  the  case  last  cited  as  to  the 
relation  between  the  parties  to  a  valid  contract  for  the  sale 
of  land  is  so  firmly  settled  against  the  contention  of  the- 
relators  ^T)y  a  train  of  uncontroverted  authority"  that  it 
is  now  beyond  the  realm  of  legitimate  controversy.  This- 
doctrine  of  "equitable  conversion"  has  been  applied  in 
a  great  variety  of  cases,  and  under  divers  circumstances. 
It  was  recognized  and  applied,  without  hesitation,  by  the 
supreme  court  of  Pennsylvania  in  an  action  of  ejectment 
(which  was,  of  course,  an  action  at  law)  in  the  case  of 
Kerr  i\  Day,  14  Pa.  St.  112  (53  Am.  Dec.  526).  In  that 
case  the  trial  court  instructed  the  jury  as  follows: 

"(2)  That  an  agreement  to  give  a  party  an  option  of 
purchasing  certain  land  is  a  mere  personal  covenant  or 
agreement,  and  not  such  an  agreement  as  vests  any  inter- 
est, legal  or  equitable,  in  the  land  the  subject  of  the  conr 
tract ;  and  that  the  defendant,  claiming  under  such  agree- 
ment alone,  without  any  act  of  election  previous  to  the  sale 
to  the  plaintiff,  has  no  such  title  to  the  land  as  furnishes 
the  foimdation  of  a  defense  to  an  action  of  ejectment." 

The  defendant  held  the  land  there  in  question  under  an 
optional  contract  of  sale,  and  the  plaintiff  claimed  it  a? 
owner  by  virtue  of  a  conveyance  made  to  him  by  defend- 
ant's vendor,  the  holder  of  the  legal  title.  Upon  that  state 
of  facts  the  appellate  court  held  that  the  instruction  above 
set  forth  was  erroneous.  And  the  ground  upon  which  the 
court  rested  its  decision  is  clearly  and  tersely  stated  in  the 
opinion  delivered  by  Bell,  J.,  in  the  following  language  r 

"The  ground  upon  which  a  chancellor  executes  an  ex- 
ecutory contract  for  the  sale  of  lands  is  that  equity  looks 
upon  tilings  agreed  to  be  done  as  actually  performed ;  con- 
sequently, when  an  agreement  is  made  for  the  sale  of  an 
estate,  the  vendor  is  considered  as  a  trustee  for  the  pur- 
chaser of  the  estate  sold,  and  the  purchaser  as  a  trustee 
of  the  purchase  money  for  the  vendor.     The  vendee  is,. 
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in  contemplation  of  equity,  actually  seised  of  the  estate, 
-and  is,  therefore,  subject  to  any  loss  that  may  happen  to 
it  between  the  agreement  and  the  conveyance,  and  will 
•enjoy  any  benefit  which  may  accrue  in  the  same  interval 
As  a  consequence,  he  may  sell  or  charge  the  estate  before 
<5onveyance  executed ;  and  the  death  of  either  vendor  or 
vendee,  even  before  the  time  of  completing  the  contract, 
is  held  to  be  entirely  immaterial.  As  a  result  of  this  prin- 
•ciple,  which  seems  to  be  of  general  application,  it  is  settled 
that  an  estate  under  contract  of  sale  is  regarded  as  con- 
verted into  personalty  from  the  time  of  the  contract,  not- 
withstanding an  election  to  complete  the  purchase  rests 
•entirely  with  the  purchaser;  and,  if  the  seller  die  before 
the  election  be  exercised,  the  purchase  money,  when  paid, 
will  go  to  his  executors  as  assets." 

In  the  case  of  Lysaght  v.  Edwards,  L.  R.  2  Chan.  Div. 
499,  Jessel,  M.  R.,  speaking  of  the  effect  of  a  contract  for 
the  sale  of  lands,  said : 

"A  valid  contract  actually  changes  the  ownership  in 
equity.  ...  It  must,  therefore,  be  considered  to 
be  established  that  the  vendor  is  a  constructive  trustee  of 
the  purchaser  of  the  estate  from  the  moment  the  contract 
is  entered  into.     .     .  The    fact    of    the    purchaser's 

being  able  to  pay  or  not  being  able  to  pay  is  immaterial, 
tract  is  made,  if  valid." 

See,  also.  King  v.  Ruckman,  21  K.  J.  Eq.  599;7i>f/?r. 
Miller,  42  N.  J.  Eq.  100  (6  Atl.  495)  :  1  Sugden  on  Ven- 
dors (8th  Am.  ed.  by  Perkins),  p.  270  et  seq.;  Craig  r. 
.Leslie,  3  Wheat.  563 ;  Havghwotd  r.  Murphy,  22  X.  J. 
Eq.  531,  546.  In  the  Xew  Jersey  case  last  al)ove  cited,  the 
court  observed : 

"In  equity,  upon  an  agreement  for  the  sale  of 
lands,  the  contract  is  regarded,  for  most  purposes,  as  if 
specifically  executed.  The  purchaser  becomes  the  equitable 
owner  of  the  lands,  and  the  vendor  of  the  purchase  money. 
After  the  contract,  the  vendor  is  the  trustee  of  the  legal 
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estate  for  tlie  vendee.  .  .  .  Before  the  contract  is 
executed  by  conveyance,  the  lands  are  devisable  by  the- 
vendee,  and  descendible  to  his  heirs  as  real  estate ;  and  the 
personal  representatives  of  the  vendor  are  entitled  to  the^ 
purchase  money." 

And  Warvelle,  in  his  work  on  Vendors,  vol.  1,  p.  197-8, 
lays  down  the  rule  as  follows : 

"Where  the  purchaser  has  been  let  into  possession,  he 
is,  in  equity,  the  oAvner,  subject  only  to  the  lien  of  the  ven- 
dor for  the  unpaid  purchase  money.  .  He  has  a  right  to 
the  free  use  and  enjoyment  of  the  property,  and  to  the 
rents,  issues,  and  profits  thereof,  so  long  as  he  is  not  in 
default  under  the  contract.  He  may  mortgage  it  for  the 
})aynient  of  his  debts;  n^^v  sell  and  assign  his  rights  to 
another;  or  may  create  a  privilege  or  easement  upon  any 
part  of  the  premises  which  will  be  valid  and  binding,  but 
liable  to  be  defeated  should  there  be  a  failure  to  pay  the 
balance  of  the  purchase  money  according  to  the  terms  and 
conditions  of  the  contract  of  purchase." 

The  doctrine  of  equitable  conversion  has  also  been  fre- 
quently invoked  in  determining  upon  whom  should  fall 
the  loss,  and  who  should  be  entitled  to  the  insurance,  if 
any,  in  case  of  destruction  by  fire  of  buildings  situated 
upon  land  under  an  executory  contract  of  sale.  See  Reed  v. 
Lnkens,  44  Pa.  St.  200  (84  Am.  Dec.  425) ;  Marks  v. 
Tichetwr,  85  Ky.  530  (4  S.  W.  225)  ;  Bretver  i\  Herbert, 
80  Md.  301  (96  Ant  Dec.  582) ;  Taylor  v.  HolmesM  Fed. 
498.  In  the  well-considered  case  of  St  Louis,  etc.,  R.  R. 
Co.  V.  Wilder,  17  Kan.  239,  it  was  held  that  a  vendee 
under  a  bond  for  a  deed  is  regarded  as  the  real  owner  of 
the  land,  even  before  full  payment  of  the  purchase  price 
is  made,  and  that  he,  and  not  the  vendor,  is  entitled  to  re- 
ceive the  damages  if  part  of  the  land  is  taken  in  a  proceed- 
ing for  condemnation.  See,  also,  Kuhn  v.  Freenian,  15  Kan. 
423  ;  Pinkerton  v.  Boston  &  A,  R.  R.  Co.,  109  Mass.  527 ;_ 
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2  Lewis,  Eminent  Domain   (2d  ed.)    §  319.     And  in  a 
xecent  publication  it  i^  said  that  : 

"The  vendee  under  an  executory  contract  of  sale  is  the 
•equitable  owner,  entitled  to  a  deed  upon  performance  of 
his  contract.  If,  therefore,  pending  that  performance, 
a  part  of  the  land  is  taken  by  sovereign  authority,  he  still 
remains  liable  to  the  vendor  for  the  entire  purchase  money, 
is  entitled  to  the  entire  damages,  is  a  necessary  party  to  the 
<*ondemnation  proceeding,  and  may  maintain  the  proceed- 
ing in  his  own  name."    7  Enc.  Pi.  &  Pr.  507. 

It  seems  clear  to  us,  in  view  of  the  authorities,  that  the 

relators  must  be  regarded  as  the  real  owners  of  the  lots 
in  question,  subject  only  to  the  right  of  re-entry  and  fo^ 
f eiture  on  the  part  of  the  state  in  the  event  of  a  failure  on 
their  part,  or  that  of  their  successors  or  assigns,  to  pay 
the  balance  of  the  purchase  price  according  to  the  terms 
of  the  state's  contract.  Indeed,  this  court  said  in  Wash- 
ington Iron  Works  Co.  v.  King  County,  supra,  where  the 
question  under  consideration  was  whether  tide  lands  under 
a  contract  of  sale  like  the  one  now  before  us,  were  subject 
to  taxation  before  the  contract  was  fully  executed  by  the 
vendee,  that :  "In  equity,  appellants  are  the  owners,  pos- 
sessing a  real  and  substantial  interest,  which  they  can  as- 
sign, transfer,  and  dispose  of  as  they  choose ;  and  the  state 
cannot  deprive  tliem  of  this  right.  .  .  .  The  naked 
legal  title  is  in  the  state,  but  for  one  purpose  only — ^to 
secure  the  unpaid  purchase  price." 

It  is  true  that  this  case  was  distinguished  in  the  sub- 
sequent case  of  State  v.  Frost,  supra,  where  it  was  very 
properly  held  that  only  the  interest  of  the  vendee  in  a  con- 
tract of  sale  of  state  lands  can  be  charged  with  taxes,  and 
that  the  state's  right  to  the  purchase  price,  or  its  right  to 
forfeit  the  contract  for  nonpayment  thereof,  cannot  be  di- 
vested by  a  tax  sale  of  such  lands.     But  the  doctrine  an- 
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nouDced  in  the  former  case  as  to  the  equitable  owneirship 
of  the  vendee  of  tide  lands  under  an  executory  contract 
of  sale  was  neither  repudiated  nor  questioned. 

It  is  provided  in  §  6637,  Bal.  Code,  that  any  corporation 
authorized  by  law  to  appropriate  land,  real  estate,  prem- 
ises, or  other  property  for  corporate  purposes  may  present 
to  the  superior  court  a  petition  describing  the  property 
sought  to  be  appropriated  and  "setting  forth  the  name  of 
each  and  every  owner,  encumbrancer,  or  other  person  or 
party  interested  in  the  same,  or  any  part  thereof,  so  far 
as  the  same  can  be  ascertained  from  the  public  records,  the 
object  for  which  the  land  is  sought  to  be  appropriated,  and 
praying  that  a  jury  be  impaneled  to  ascertain  and  deter- 
mine the  compensation  to  be  made  in  money,"  etc.  And 
§  5638  provides  that  a  notice  stating  briefly  the  objects 
of  the  petition  shall  be  serv'ed  on  eacli  and  every  person 
named  therein  as  owner,  incumbrancer,  tenant,  or  others 
interested  therein,  at  least  ten  days  previous  to  the  time 
designated  in  the  notice  for  the  presentation  of  tlie  ])etition. 
But  the  same  section  further  provides  that  want  of  service 
of  such  notice  shall  render  the  subsequent  proceedings 
void  as  to  the  person  not  served,  but  all  persons  or  parties 
having  been  served  with  notice  as  in  this  section  provided 
shall  be  bound  by  the  subsequent  proceedings.  Section 
5640  provides,  in  effect,  among  other  things,  that  if  the 
court  or  judge  thereof  shall  have  satisfactory  proof  that  all 
parties  interested  in  the  land,  real  estate,  or  premises  de- 
scribed in  the  petition  have  been  duly  sei-ved  with  the  pre- 
scribed notice,  the  court  or  judge  thereof  may  make  an 
order  directing  the  sheriff  to  summon  a  jury  to  determine 
the  compensation  to  be  paid  to  the  respective  parties  en- 
titled thereto.  As  we  have  seen,  the  state  of  Washington 
was  not  served  with  notice  of  the  hearing  of  the  petition. 
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and  it  is  therefore  insisted  by  the  relators  here  (as  they 
insisted  in  the  superior  court)  that  the  court,  under  the 
])rovisions  of  said  S  o038,  requiring  each  and  every  j>erson 
named  in  the  petition  to  be  served  with  such  notice,  had 
no  right  to  make  tlie  order  now  under  consideration.  But 
we  are  of  the  opinion  that  the  provision  requiring  notice 
to  be  served  on  all  interested  parties  is  not  jurisdictionalj 
except  as  to  persons  or  parties  not  served.  The  statute 
expressly  declares  that  all  persons  duly  served  with  notice 
shall  be  bound  by  the  "subsequent  proceedings,"  but  that 
want  of  service  shall  render  such  proceedings  void  "as  to 
the  person  not  served."  Owen  v.  St.  Paul,  etc.,  Ry.  Co., 
12  Wash.  313  (41  Pac.  44).  And  it  seems  to  be  the  gen- 
oral  rule  that :  "The  omission  of  any  proper  party  will 
not  invalidate  the  proceeding  as  against  such  persons  as 
are  made  parties.  The  only  consequence  is  that  as  against 
the  omitted  persons  the  condemnation  will  be  nugatory." 
7  Eiic.  PI.  &  Pr.  504.  See,  also,  Matter  of  Boston,  etc., 
Ry.  Co.,  79  N.  Y.  69,  wherein  it  was  held  that,  where  the 
lessee  alone  is  made  a  party,  the  estate  in  reversion  will 
not  be  affected.  While  it  is  true  that  the  state  holds  the 
naked  legal  title  to  these  tide  lands  as  trustee  for  the  rela- 
tors and  their  assigns,  and  is,  to  that  extent,  interested 
therein,  it  is  also  true  that  it  is  no  more  concerned  in  the 
condemnation  suit  than  it  would  be  in  a  voluntary  transfer 
by  the  relators  of  their  interest  to  the  respondent  herein. 
The  state  cannot  be  involuntarily  deprived  of  its  title  bj 
condemnation  or  otherwise,  and  the  fact  that  it  was  not 
made  a  party  to  the  proceeding  cannot  affect  its  rights  or 
those  of  the  relators  in  any  manner  or  degree  whatever. 
All  that  the  relators  are  entitled  to  is  just  compensation 
for  their  interest  in  the  land,  and  such  compensation  can 
readily  be  determined  without  regard  to  the  rights  of  the 
state  or  any  other  person  or  party. 


STATE  EX  RBL.  TRIMBLE  v.  SUPERIOR  COURT.        465 
Mar.  1903. J  Opinion  of  the  Court. — Anders,  J. 

What  we  have  already  said  concerning  the  omission  to 
make  the  state  a  party  virtually  disposes  of  the  objection 
that  the  Seattle  &  Lake  Washington  Waterway  Company 
is  a  necessary  party  to  the  condemnation  proceeding,  and 
should  have  been  served  with  notice  of  the  hearing  of  the 
petition.  It  must  be  remembered  that  the  respondent  is 
not  seeking  to  condemn  any  interest  that  that  company 
may  have  in  the  premises  in  question,  and  we  are  unable 
to  see  how  the  failure  to  serve  it  with  notice  of  the  pre- 
liminary hearing  can  affect  its  interest,  if  it  has  any,  in 
the  land  sought  to  be  appropriated  by  the  respondent  The 
railroad  company  has  elected  to  carry  on  its  condemnation 
suit  without  making  the  waterway  company  a  party,  and 
it  will,  therefore,  be  responsible  to  the  latter  company  for 
whatever  damages  it  may  suffer  in  consequence  thereof. 
And  the  relators  will  neither  gain  nor  lose  anything  by 
reason  of  the  fact  that  the  waterway  company  was  not 
notified  of  the  hearing  in  the  superior  court,  and  did  not 
appear  in  that  proceeding. 

It  is  also  objected  that  the  respondent,  the  Seattle  & 
Montana  Eailroad  Company,  has  no  right  to  condemn  this 
property  for  the  purposes  indicated  in  its  petition,  because 
it  appears  from  the  evidence  that  it  has  no  rolling  stock 
of  its  own,  does  not  operate  its  road,  and  does  and  will 
permit  the  Great  Northern  Railway  Company  and  other 
railroad  companies  to  run  their  passenger   and  freight 
trains  over  its  line  into  Seattle,  and  to  use  its  depot  and 
terminal  grounds  there  situated.    In  other  words,  it  seems 
to  be  claimed  that  the  proof  shows  that  the  respondent  com- 
pany is  seeking,  through  the  exercise  of  the  power  of  emi- 
nent domain,  to  take  the  property  of  these  relators  not  for 
its  own  use  and  benefit,  but  for  the  use  and  benefit  of  other 
r»orxx>rations.    We  think  this  objection  is  wholly  untenable. 

30-31  WASH. 
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Under  what  agreement  or  understanding  between  the  two 
companies  the  respondent's  raihroad  is  used  and  operated 
by  the  Great  Northern  Railway  Company,  or^upon  what 
terms  and  conditions  the  cars  of  other  railroad  companied 
are  or  may  be  transported  over  its  road,  is  not  disclosed  by 
the  evidence;   but,   whatever  the  arrangement  is  imder 
which  tliis  may  be  done,  it  cannot  be  presumed  to  be  illegal. 
Indeed,  it  is  not  only  the  right,  but  the  duty,  of  the  Seattle 
&  Montana  Railroad  Company,  under  the  law  and  the 
constitution  of  this  state,  to  permit  such  use  of  its  road 
by  otlier  railroad  companies.     BaL.Code,  §4318;  Const 
art.  12,  §  13.     And,  if  it  be  true  that  said  company  hsa 
leased  its  railroad  to  the  Great  Northern  Company,  or  any 
other  company  or  companies,  or  agreed  to  do  so,  it  is  not 
thereby  precluded   from  condemning  and  appropriating 
private  property  for  a  public  use,  which  may  be  necesr 
sarv^  for  its  tracks,  side  tracks,  depots,  etc.     In  re  Metro- 
politan E,  Ry.  Co.^  supra;  Crolly  v.  Minneapolis,  etc., 
Ry.  Co.,  30  Minn.  541  (  16  K  W.  422) ;  Mayor  v.  Nor- 
wich &  W.  R,  R,  Co.,  109  Mass.  103;  In  re  New  York, 
etc.,  Ry.  Co.,  99  K  Y.  12  (1  K  E.  27)  ;  Chicago,  etc.,  R. 
R.  Co.  r.  lUinois  Central  R.  R.  Co.,  113  111.  156.    In  In 
re  Metropolitan  EL  Ry.  Co.,  2  N".  Y.  Supp.  278,  supra,  it 
was  objected  that  the  condemnation  proceedings  could  not 
be  maintained  by  the  petitioner  because  of  tlie  lease  of  its 
line  of  road  to  another  company.     Concerning  the  objec- 
tion, the  court  said: 

"This  objection  is  not  well  founded,  because  it  has  been 
repeatedly  decided  that  the  leasing  of  the  line  of  a  railway 
corporation  to  another  corporation  does  not  deprive  the 
former  of  the  power  to  exercise  the  right  of  eminent  do- 
Tiiain." 

The    Illinois   case    above    cited    (113    111.  156)    is  an 
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interesting  and  instructive  one,  and  is  directly  in  point 
here,  especially  on  the  question  of  the  power  of  a  lessor 
railroad  company  to  condemn  private  property  for  cor- 
porate purposes.  In  that  case,  as  in  this,  the  company 
seeking  to  appropriate  the  property  did  not  own  any  cars 
or  locomotives,  and  did  not  transport  passengers  or  freight, 
and  had  leased  its  line  to  other  companies,  and  yet  the 
court  thefe  held  that  it  was  not  thereby  deprived  of  the 
right  to  take  property  under  the  power  of  eminent  domain. 
We  see  no  prejudicial  error  in  the  proceeding  in  the 
superior  court,  and  the  order  under  review  is  affirmed. 

FcLi-EKTON,  C.  J.,  and  Hadley,  Dunbar,  and  Mount^ 
JJ.,  concur. 


[No.  4482.     Decided  March  30.  1903.1 

Ai.BKRT  W.  GoLDTiioRPK,  Rcsj)ondent,  v.  Clark-Xukkk- 
SON  Lumber  Company,  Appellant, 

MASTER   and    SERVANT NEGLIGENCE    OF    MASTER  —  ACTION    BY    SERV- 
ANT FOR  INJURIES  —  QUESTION  FOR  JURY. 

In  an  action  to  recover  damages  for  Injuries  occasioned  by 
defendant's  negligence,  a  question  for  the  jury  is  presented, 
^here  there  was  testimony  to  the  effect  that  defendant  had  been 
taken  away  from  his  employment  in  another  part  of  defendant's 
plant  and  directed  by  a  vice  principal  to  go  upon  a  platform 
where  the  light  was  defective  and  remove  a  belt  from  the  shaft 
for  the  purposes  of  repair;  that  in  attempting  to  lift  the  belt  he 
was  caught  and  drawn  around  the  shaft;  that  the  belt  was 
old,  frayed  and  had  laces,  threads  and  fragments  hanging  from 
It;  that  the  shaft  was  sonrewhat  rough  from  rust  and  that  these 
threads  would  have  a  tendency  to  catch  and  be  drawn  around 
it;  and  that  plaintiff  was  caught  by  the  buckling  of  the  belt, 
thereby  receiving  the  injuries  complained  of;  there  being  con- 
ftictin?  testimony  as  to  whether  the  belt  had  been  properly 
handled  by  him  for  the  purpose  of  removal. 


3P467 
42    467^ 
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SAME  —  ASSUMPTION   OF   BISK. 

A  workman  is  not  barred  from  recovery  under  the  doctrine 
of  assumption  of  risk,  although  aware  of  the  defective  nature 
of  an  appliance  in  use,  where  the  danger  therefrom  is  not  plainly 
discernible  and  he  is  ordered  by  a  vice  principal  to  proceed  with 
the  dangerous  work,  the  workmen  having  a  right  to  assume  that 
he  is  not  going  to  be  exposed  to  unnecessary  perils. 

SAME  —  INSTRUCTIONS  —  EXPRESSION     OF    OPINION      AS      TO      AMOUNT 
OF  DAMAGES. 

Where  the  prayer  of  the  complaint  in  an  action  for  damages 
was  for  judgment  in  the  sum  of  |25,500,  it  was  not  the  expression 
of  an  opinion  on  the  part  of  the  court  to  charge  the  jury  that, 
if  their  verdict  should  be  for  plaintiff,  they  should  find  his  dam- 
age to  be  in  an  amount  not  exceeding  the  sum  of  $25,500. 

TRIAL  —  INSTRUCTIONS  —  CONSTRUCTION  AS  A  WHOLE. 

The  instructions  of  the  court  must  be  considered  as  a  whole, 
and  error  cannot  be  predicated  upon  the  incompleteness  of  one 
of  the  instructions,  when  the  alleged  omission  Is  amply  and 
clearly  covered  elsewhere  in  the  charge. 

SA&IE — HARMLESS   ERROR. 

In  an  action  to  recover  for  injuries  caused  a  servant  by  a 
defective  belt,  failure  to  instruct  as  to  the  nonliability  of  the 
master  in  case  the  defect  was  such  a  one  as  he  could  not  discover 
by  reasonable  care  and  caution  was  not  prejudicial  error,  where 
the  evidence  was  undisputed  and  conclusive  that  the  belt  was 
defective,  had  been  condemned  by  the  master,  and  afterwards 
ordered  into  use  again. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.    Affirmed. 

Preston,  Carr  &  Oilman  and  Robert  A,  Hnlbert,  for 
appellant 

Holmes  <£'  Husted  and  Brownell  &  Coleman,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^Briefly  stated,  the  respondent  was  em- 
ployed by  the  appellant  lumber  company,  which  was  oper- 
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ating  a  saw  mill  in  the  city  of  Everett,  and  was  directed 
by  a  millwright  in  the  employ  of  the  mill  company  to 
assist  in  putting  a  belt  upon  a  shaft  running  through  the 
mill,  to  be  attached  to  an  emory  wheel  situate  in  the  mill, 
for  the  purpose  of  turning  said  wheel.  The  respondent's 
employment  required  him  to  work  in  a  machine  and  black- 
smith shop,  which  was  situated  in  a  small  building  con- 
nected with  the  mill  plant  proper,  and  contained  a  lathe 
and  minor  machinist's  tools,  blacksmith  forge  and  black- 
smith tools,  and  a  small  steam  engine  which  furnished  the 
power  to  operate  the  lathe  and  other  appliances.  His  gen- 
eral duties  consisted  of  running  the  engine  in  this  machine 
shop  and  operating  the  lathe  and  other  machinist's  tools. 
He  was  instructed  by  the  superintendent,  when  he  was  em- 
ployed, to  take  his  orders  from  the  millwrights.  The  belt 
which  it  was  desired  to  place  upon  the  line  shaft  was  an  old 
rubber  belt  about  two  inches  in  width,  which  had  been 
used  for  the  purpose  of  operating  the  enxory  wheel.  The 
respondent  was  directed  by  the  millwright  Hatchell  to  go 
up  on  a  platform  back  of  the  shaft  and  hold  the  belt  off 
the  shaft  while  Hatchell  laced  the  ends  together.  In  pur- 
suance of  this  order  he  went  upon  the  platform  and  took 
hold  of  the  belt  with  his  right  hand  to  lift  it  from  the 
shaft.  .Just  as  he  lifted  it  from  the  shaft  the  belt  in  some 
way  caught,  and  the  respondent  was  drawn  by  it  around 
the  shaft  and  seriously  injured.  His  right  arm  was  pulled 
off,  or  so  nearly  so  that  it  was  amputated  by  the  assistance 
of  a  pair  of  scissors ;  his  leg  was  broken  in  three  different 
places;  and  he  received  other  injuries  more  or  less  severe. 
In  an  action  for  damages  he  recovered  judgment  for  $10,- 
000.    From  said  judgment  this  appeal  is  taken. 

Upon  the  close  of  respondent's  testimony,  motion  was 
made  to  take  the  case  from  the  jury  and  render  judgment 
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for  the  defendant,  which  was  denied.  At  the  close  of  all 
the  testimony  the  motion  was  renewed,  and  again  denied. 
It  is  charged  that  the  court  erred  in  denying  appellant's 
challenge  to  the  sufficiency  of  the  evidence,  and  motion  to 
take  the  case  from  the  jury  and  bring  a  judgment  for  the 
defendant,  liiade  at  the  close  of  the  testimony;  erred  in 
denying  appellant's  motion  to  instruct  the  jury  to  render 
a  verdict  for  the  defendant,  and  in  giving  certain  instruc- 
tions. The  contention  of  the  respondent  is  that  the  injury 
was  caused  by  a  defect  in  the  belt,  which  it  was  claimed 
had  laces,  threads,  and  fragments  hanging  from  it  that 
were  caught  by  the  revolving  shaft,  causing  the  damage; 
while  the  appellant  contends  that  there  is  no  evidence  tend- 
ing to  sustain  this  theory,  but  that  it  reasonably  appears 
from  the  testimony  that  the  accident  must  have  occurred 
from  one  of  two  causes — the  catching  of  the  clothes  of  the 
respondent  upon  the  shaft,  or  the  doubling  of  the  belt 
caused  by  the  careless  manner  in  which  respondent  took 
hold  of  it  to  hold  it  from  the  shaft.  There  is  no  use  enter- 
ing into  a  discussion  of  the  relative  responsibilities  and 
duties  of  masters  and  servants,  which  have  been  so  often 
discussed  by  this  court.  It  may  be  conceded  at  the  outset 
that  it  is  the  duty  of  the  master  to  furnish  the  servant 
with  a  reasonably  safe  place  in  which  to  work,  and  safe 
appliances;  that  it  is  the  duty  of  the  servant  to  exercise 
prudence  and  care  in  the  performance  of  his  duties;  and 
that  the  implied  duty  of  each  is  measured  by  the  standard 
of  ordinary  care.  It  is  true  that,  the  action  being  based 
upon  negligence,  negligence  must  be  proven.  But  negli- 
gence is  proven,  like  any  other  fact, by  all  the  circumstances 
in  the  case  reasonably  and  intelligently  bearing  upon  the 
question  of  negligence.  We  think  there  was  sufficient 
testimony,  if  undisputed,  to  warrant  the  jury  in  conelud- 
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ing  that  the  accident  was  caused  by  defects  in  the  belt.  The 
belt  is  before  this  court  as  an  exhibit  in  the  case.  It  is 
in  rather  a  frayed  and  dilapidated  condition,  showing  con- 
siderable use  and  wear,  it  being  more  or  less  torn,  with 
fragments  hanging  from  it,  and  being  mended  with  copper 
rivets  on  each  side  of  a  tear  in  the  belt,  which  renders  it 
anything  but  smooth.  In  addition  to  this,  the  testimony 
of  plaintiff's  witnesses  is  to  the  effect  that  strings  and  laces 
were  hanging  from  the  belt,  and  that,  if  the  shaft  was 
rough  or  rusty,  the  rapid  revolutions  of  the  shaft — in  this 
instance  250  to  the  minute — would  have  a  tendency  to 
suck  or  draw  the  strings  or  lacings  around  the  shaft  and 
cause  it  to  stick  or  adhere  to  the  shaft.  One  of  appellant's 
witnesses  testified  to  the  effect  that  such  a  result  would  be 
possible ;  and  the  testimony  was  that  the  shaft  was  more  or 
less  rough  and  rusty.  The  respondent,  who  testified  in  the 
case,  swears  positively  that  the  accident  was  not  caused 
by  the  shaft  catching  his  sleeve,  or  by  the  unskillful  hand- 
ling of  the  belt.  On  this  subject,  of  how  the  belt  should  be 
handled,  there  was  a  direct  conflict  in  the  testimony.  So 
far  as  the  condition  of  the  belt  is  concerned,  it  is  admitted 
that  it  was  a  condemned  belt.  Attention  had  been  called 
to  it  by  the  respondent  several  days  before,  and  it  had  been 
taken  off  and  a  new  belt  ordered,  but  on  this  particular 
day  it  was  brought  back  again  by  the  millwright  in  charge. 
It  is  contended  by  the  appellant  that  the  testimony  shows 
that  the  respondent  knew  the  condition  of  this  belt,  was 
informed  of  it  at  .the  time,  and  that  he  assumed  the  risks 
of  its  imperfect  condition;  that,  in  addition  to  this,  he 
had  the  right  and  the  authority  to  stop  the  machinery 
while  the  l)elt  was  being  placed — that  being  an  absolutely 
safe  way — and  that,  having  seen  fit  to  adopt  an  unsafe  way 
•when  a  safe  way  was  available,  he  was  guilty  of  negligence. 
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and  that  his  employer  was  not  responsible  for  any  damages 
which  might  result.     Great  reliance  is  placed  upon  the 
case  of  Hoffman  v.  American  Foundry  Co.,  18  Wash.  287 
(51  Pac.  385),  and  it  is  insisted  that  that  case  is  conclu- 
sive of  the  case  at  bar.    But  we  think  these  cases  are  diB- 
tinguishable.     In  that  case  it  appeared  that  a  shaft  sup- 
ported by  brackets  was  run  by  a  belt  running  over  the 
outside  of  a  pulley;  that  on  the  shaft  inside  the  brackets 
were  collars  fastened  by  set  screws,  the  heads  of  tlie  latter 
projecting  five-eighths  of  an  inch ;  that  there  was  no  defect 
in  pulley  or  belt,  and  that  collars  and  screws  of  like  charac- 
ter were  in  general  use  on  similar  machinery ;  that  the  belt 
slipped  from  the  pulley  while  in  rapid  motion,  and  that 
plaintiff,  without  stopping  the  machinery,  in  attempting 
to  replace  the  belt  which  caught  upon  the  projecting  screix 
was  injured.     It  was  held  that  the  employer  was  not 
chargeable  with  negligence  on  account  of  the  construction  of 
the  appliance  used  because  it  was  an  appliance  which  vfd^ 
in  ordinary  use,  and  that  the  plaintiff  was  negligent  in  at- 
tempting to  adjust  the  belt  while  the  machinery  was  in 
motion,  on  the  theory,  above  indicated,  that  there  was  a 
safe  way  to  perform  the  work,  and  that  he  chose  the  un- 
safe way.     But  in  that  case,  as  near  as  we  can  ascertain 
from  the  opinion  and  the  briefs,  the  operator  was  in  chai^ 
of  the  machinery,  and  it  was  held  that  it  was  his  duty  to 
know  of  the  condition  of  the  screw,  he  having  been  operat- 
ing that  machinery  for  some  time.     Here  the  respondent 
was  not  in  charge.     His  business  was  in  another  depart- 
ment.    He  had  been  instructed  by  the  superintendent  to 
take  his  orders  from  the  millwrights.     This  was  testified 
to  not  only  l)y  the  respondent  but  by  the  superintendent 
of  the  company.     In  addition,  he  testifies,  and  it  is  testi- 
fied to  by  other  witnesses,  that  it  was  so  dark  on  the  plat- 


GOLDTHORPB  v.  CLARK-NICKERSON  LUMBER  CO.    473 
Mar.  1903.]        Opinion  of  the  Court. — Dunbar,  J. 

form  where  he  was  sent  to  work  that  he  could  not  plainly 
see  the  condition  of  the  belt  or  of  anything  else.     This 
contention  is  answered  by  the  appellant  by  citing  the  case 
of  French  v.  First  Avenue  By.  Co.,  24  Wash.  83  (63  Pac. 
1108),  where  it  was  held  that,  nothwithstanding  the  place 
where  French  was  working  was  not  sufficiently  lighted, 
he  could  not  recover  because  it  was  his  duty  to  see  that  it 
was  sufficiently  lighted.     But  in  that  case,  again,  French 
was  in  control.    He  had  been  employed  to  take  charge-  of 
the  engine  room,  had  visited  it  a  time  or  two  before  his 
employnient  commenced,  for  the  purpose  of  making  an  in- 
spection, and  was  absolutely  in  control  of  the  machinery 
and  the  apartment  in  which  the  machinery  was  located. 
It  was  held  that,  if  there  were  any  defects  in  the  machin- 
ery or  the  apartment,  it  was  his  duty  to  correct  them,  and 
therefore  he  could  not  recover  of  the  employer.    Anderson 
i\  Inland  Telephone  &  Telegraph  Co.,  19  Wash.  575  (53 
Pac.  f)57,  41  L.  R.  A.  410),  is  also  relied  upon  1)y  the  ap- 
pellant.    There  a  lineman  in  the  employ  of  the  telephone 
company  was  held  to  be  guilty  of  contributory  negligence 
in  coming  in  contact  with  a  guy  wire  supporting  a  trolley 
wire,  which  had  become  highly  charged  with  electricity 
owing  to  the  breaking  of  an  insulator.     But  in  that  in- 
stance it  was  foimd  that  it  was  the  lineman's  duty  to  in- 
speet  the  insulator ;  that  there  were  no  other  inspectors  for 
that  purpose;  that  he  was  equipped  with  apparatus  for 
t£»sting  these  electric  insulators;  and  that  for  these  reasons 
he  could  not  recover  on  account  of  dangerous  or  defective 
machinery  or  appliances.     In  this  case  it  is  conceded,  not 
only  by  the  testimony  of  the  respondent,  but  by  that  of  the 
superintendent   of  the   appellant   company,   that   the   re- 
spondent was  in  an  inferior  position,  and  that  it  was  his 
dutv  to  take  his  orders  from  the  millwrights,  who  were  act- 
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iug  in  the  capacity  of  vice  principals  of  the  company. 
Even  though  he  had  known  or  believed  that  the  belt  \vas 
not  as  safe  as  it  ought  to  be,  the  judgment  of  the  sen'aiii 
must  be  held  subser\aent  to  that  of  tlie  master,  except  in 
cases  where  the  danger  is  plainly  discernible.  In  the  ca.''. 
of  Green  /'.  Western  American  Co,,  30  Wash.  87  (70  Pac. 
310),  the  following  extract  from  fining  Company  r. 
Schmidt,  43  C.  C.  A.  532,  104  Fed.  28i>,  was  approvingly 
quoted : 

"Whatever  may  be  the  exemption  of  the  employer  from 
liability  for  injuries  caused  by  a  danger  that  is  obmus 
to  the  injured,  such  exemption  will  not  be  accorded  where 
the  nature  of  the  menace  is  so  uncertain  as  to  cause  dis- 
cussion between  the  employees  and  the  employer,  with  the 
result  that  the  employer  dissuades  the  employee  of  his  ai>- 
prehension/' 

Gundlach  v.  Schott,  192  111.  509  (61  K  E.  332,  85  Am. 
St.  Kep.  348),  was  also  cited,  where  it  was  said: 

"It  is  well  settled  that  even  though  the  plaintiff  knew 
of  the  defect,  if  the  master  ordered  him  to  proceed  with  the 
dangerous  work  he  did  not  assume  the  risk  of  so  doing 
unless  the  danger  was  so  manifest  that  a  person  of  ordin- 
ary prudence  and  caution  would  not  have  incurred  it, 
^Even  if  the  servant  has  some  knowledge  of  attendant  dan- 
ger, his  right  of  recovery  will  not  be  defeated,  if,  in  obey- 
ing the  order,  he  acts  with  the  degree  of  prudence  which  an 
ordinarily  prudent  man  would  exercise  under  the  circum- 
stances. When  the  master  orders  the  servant  to  perform 
his  work  the  latter  has  a  i*ight  to  assume  that  the  former, 
with  his  superior  knowledge  of  the  facts,  would  not  e?cpc«e 
him  to  unnecessary  perils.  The  servant  has  a  right  to  rest 
upon  the  assurance  that  there  is  no  danger,  which  is  im- 
plied by  such  an  order.  The  master  and  servant  are  not 
altogether  upon  a  footing  of  equality.  The  primar}"  duty 
of  the  latter  is  obedience,  and  he  cannot  be  charge<l  witli 
negligence  in  obeying  an  order  of  the  master  unless  he  Rv'*ts 
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reckleaaly  in  ao  obeying.  Whether  he  acted  thus  recklessly 
in  obeying  his  master's  order,  or  whether  he  acted  as  a 
reasonably  prudent  person  should  act,  are  questions  of  fact 
to  be  determined  by  the  jury.'  Illinois  Steel  Co,  v.  Schy- 
manowsJci  162  111.  447;" 

citing  Offut  V.  World's  Columbian  Exposiiion,  175  111. 
472J  (51  X.  E.  051)  ;  Myrherg  v.  Baltimore,  etc,  Reduc- 
Hon  Co,,  25  Wash.  364  (65  Pac.  539). 

The  application  of  this  sentiment  may  also  be  made  to* 
the  contention  that  it  was  the  duty  of  the  respondent  to 
have  stopped  the  machinery  before  undertaking  to  place 
the  belt.  In  addition  to  this,  as  we  have  before  said,  tha 
respondent  in  this  case  was  not  the  directing  mind,  and 
the  further  fact  that  this  was  a  line  shaft,  and  that  it 
could  not  bo  stopped  without  stopping  the  machinery  of  the 
mill  generally,  would  have  had  a  tendency  to  deter  fhe 
servant  from  stopping  such  machinery,  especially  when 
he  was  acting  under  the  direct  orders  of  the  master.  The- 
other  eases  cited  by  the  appellant  from  this  court  we  do' 
not  think  are  at  all  in  point,  and,  applying  the  rule 
which  we  have  uniformly  announced,  that  this  court  will 
not  interfere  with  the  verdict  of  a  jury  unless  it  appears 
that  no  two  reasonable  minds  could  diflFer  in  reaching  a 
conclusion  as  to  the  cause  of  the  injury,  we  do  not  feel 
like  disturbing  the  judgment  in  this  respect. 

The  contention  that  the  court  erred  in  instructing  the 
jury  that,  if  their  verdict  should  be  for  the  plaintiff,  they 
should  find  his  damage  to  be  in  an  amount  not  exceeding 
the  sum  of  $25,500,  is  not  tenable.  Such  instruction  was 
in  no  sense  an  expression  on  the  part  of  the  court  of  an 
opinion  that  the  plaintiff's  injuries  were  of  such  a  charac- 
ter that  the  amount  of  his  damages  could  be  limited  only 
by  the  prayer  of  the  complaint.  It  was  a  simple  statement 
as  to  the  limitation  of  recovery  under  the  complaint,  and 
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an  instruction  that  is  not  only  proper,  but  necessary,  to  be 
given  to  the  jury  in  all  cases  of  this  kind. 

The  other  instructions  objected  to  are  as  follows: 

'*In  this  case  if  you  find  that  the  plaintiff  was  injured 
"by  the  reason  of  a  latent  danger  in  the  belt  of  which  he  had 
no  knowledge  and  of  which  he  could  not  have  known  by 
the  exercise  of  reasonable  care  and  caution,  in  the  place  to 
'which  he  was  sent,  then  you  are  instructed  tiiat  if  you  fur- 
ther find  that  the  accident  occurred  bv  reason  of  such  con- 
cealed  or  hidden  danger,  that  your  verdict  must  be  for  the 
plaintiff." 

The  alleged  objection  to  this  instruction  is  that  no  ref- 
*erence  is  made  to  the  nonliability  of  the  master  in  ca^  the 
•defect  was  such  a  one  as  he  could  not  discover  by  reason- 
able care  and  caution,  and  if  this  had  been  all  the  instruc- 
tion on  that  subject,  the  instruction  might  be  considered 
objectionable..  But  we  have  oftlen  said,  in  oonmion  with 
all  other  courts,  that  the  instructions  must  be  consideml 
-as  a  whole,  and  that  error  cannot  be  based  upon  segregatel 
instructions.  On  this  point  it  will  be  found  tliat  the  in- 
structions are  ample  and  clear.  For  instance,  on  page  186 
of  the  statement  of  facts,  the  court  instructed  the  jmy  as 
follows : 

"In  this  case  it  was  the  duty  of  the  master  to  furnish  a 
belt  which  was  reasonablv  safe  for  the  use  to  which  it  was 

4' 

put,  and  if  you  find  from  the  evidence  in  this  case  that  the 
belt  by  which  the  accident  occurred  was  a  defective  belt, 
•and  that  the  master  had  knowledge  of  that  defect  through 
the  knowledge  of  the  millwrights,  or  of  its  superintendent 
Broadbent,  and  knew  that  the  belt  was  not  a  safe  or  proper 
belt,  then  you  are  instructed  the  master  failed  to  discharge 
his  duty  toward  the  plaintiff." 

So  that  the  duty  of  the  master,  so  far  as  knowledge  of 
defect  is  concerned,  is  plainly  set  out  by  the  court  in  thi3 
and  other  instructions.     In  addition  to  this,  if  the  court 
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had  erred,  it  would  be  error  without  prejudice,  for  the 
evidence  is  conclusive  and  undisputed  that  there  was  a 
defect  in  the  belt,  that  the  belt  had  been  condemned  bv  the 
master,  and  that  after  such  condemnation  it  had  again  been 
ordered  into  use. 

Finding  no  error  in  the  instructions,  and  the  questions, 
of  fact  having  been  submitted  to  the  jury  and  found 
against  the  appellant,  the  judgment  will  be  atfirnied. 

FuiXERTON,  C.  J.,  and  Moitnt  and  Hadlky^  J«T., 
concur. 


[No.  4501.     Decided  Marcli  30.  1903.] 

National  Baptk  of  Commebce^  Respondent,  v.  Caky  \V. 

Cook,  Appellant 

APPEAL  —  INSUFFICIENCY  OF  EVIDENCE. 

The  findings  of  the  trial  oourt  will  not  be  disturbed  in  a  case 
triable  de  novo  on  appeal,  when  the  testimony  is  conflicting,  with- 
out preponderating  strongly  in  favor  of  the  defendant,  since 
weight  should  be  given  to  the  Judgment  of  the  court  who  saw  and 
heard  the  witnesses  testify. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thlad  Huston^  Judge.    Affirmed. 

Hvdson  &  HoU,  J.  M.  Ashton  and  W.  L.  Sachse,  for 
appellant 

F.  8.  Blattner  and  Harvey  L.  Johnson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — Appellant  and  one  John  B.  Hardy  entered 
into  a  contract  by  the  terms  of  which  Hardy  agreed  to  fur- 
nish and  install  in  the  steamboat  "Mainlander,"  its  boilers, 


478  NATIONAL  BANK  OF  COMMERCE  v.  COOK. 

Opinion  of  the  Court. — Dunbab,  J.  [31  Wash. 

engines,  and  appliances,  at  an  agreed  price.  The  con- 
tract contained  a  guaranty  by  Hardy  to  the  following 
teflfect : 

"The  party  of  the  second  part  hereby  stipulates  and 
guarantees  that  all  of  the  machinery,  boilers,  material  and 
-equipment  so  furnished  shall  be  of  first  class  material  and 
"workmanship  in  every  resj)ect,  and  be  capable  of  propelling 
the  said  steamboat  or  vessel  at  a  speed  of  fourteen  statute 
miles  per  hour  on  a  consumption  of  not  more  tlian  rvvo 
pounds  of  Franklin  coal  per  indicated  horse  power  per 
liour,  and  further  covenants  and  guarantees  tliat  the  ma- 
chinery shall  be  capable  of  propelling  tlie  vessel  when 
loaded  to  a  draught  of  eleven  feet  at  a  speed  of  fourteen 
statute  miles  per  hour  on  a  consumption  of  1,300  pounds 
Franklin  coal  per  hour.  This  guarantee  to  extend  for 
a  period  of  six  months  from  the  date  of  the  completion,  and 
the  vessel  during  said  period  is  to  be  used  only  on  regular 
Tuns  between  Tacoma,  Washington,  and  Vancouver,  Brit- 
ish Columbia." 

The  contract  is  a  long  one,  and  many  mutual  guaran- 
ties are  incorporated  in  it,  but  the  main  controversy  is  over 
the  guaranty  just  above  quoted.  The  boilers  to  be  fur- 
nished under  the  contract  were  two  gunboat  Iwilers,  the 
price  of  the  same  being  $12,350.  After  the  execution  of 
the  contract  the  terms  were  changed,  to  the  effect  that  Sea- 
bury  water  tube  boilers  were  substituted ;  the  latter  boiler:* 
-costing  $10,000  apiece.  The  steamer  was  completed  and 
turned  over  to  the  possession  of  the  party  of  the  first  part 
(the  appellant  here) ;  the  amount  of  the  contract  price 
Tiaving  been  paid,  with  the  exception  of  $5,172.80,  whicn 
amount  was  assigned  by  Hardy  to  the  plaintiff,  respondent 
Tiere.  The  written  assignment  was  made  with  the  knowl- 
edge and  acceptance  of  the  appellant,  and  upon  the  refusal 
to  pay  the  same  this  action  was  brought. 

The  court,  among  other  findings,  made  the  following: 
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''That  the  said  John  B.  Hardy  fully  performed  all  the 
conditions  of  the  aforesaid  written  contract  on  his  part  in 
be  performed,  and  there  is  due  and  impaid  from  the  de- 
fendant under  said  contract  the  sum  of  $5,172.80,  with 
interest  thereon  from  April  15,  1901." 

Judgment  was  entered  for  that  amount,  and  a  li'cn  estab- 
lished upon  the  ship..  Outside  of  the  many  questions  which 
are  discussed  by  counsel  in  their  briefs  in  relation  to  the 
construction  of  the  contract,  we  think  the  testimony  sup- 
ports the  finding  of  the  court  in  the  particular  above 
quoted,  which  goes  to  the  merits  of  the  case.  On  every 
material  issue  the  testimony  was  conflicting.  Tt  seems 
from  the  testimony  that,  so  far  as  the  principal  trips  of  the 
ship  are  concerned,  if  all  the  coal  that  was  used  should  be 
charged  up  to  such  trips,  more  tons  of  coal  were  consumed 
than  was  provided  for  in  the  guaranty.  But  there  is  undis- 
puted testimony  that  a  great  deal  of  coal  was  consumed 
while  the  ship  was  lying  idle  under  banked  fires.  The  tes- 
timony is  conflicting  as  to  the  amount  thus  consumed, 
ranging  from  two  to  six  or  seven  tons  per  day.  If  this 
amount  be  deducted  from  the  amount  consumed  during  the 
actual  working  hours  of  the  steamer,  tlie  consumption 
would  probably  be  within  the  guaranty.  In  addition  to  this, 
it  appears  that  there  were  operated  an  electric  light  plant, 
sanitary  pumping  plant,  and  a  steam  heating  plant,  all  of 
which  consumed  coal  which,  it  is  testified,  would  in  the 
aggregate  amount  to  twenty-five  per  cent,  of  the  whole 
amount  of  coal  consumed.  Tt  is  the  contention  of  the  re- 
s]X)ndent  that  the  amoimt  of  coal  consumed  by  these  differ- 
ent plants  was  not  included  in  the  warranty ;  while  the  ap- 
pellant contends  that  a  reasonable  construction  of  the  con- 
tract would  include  it.  Upon  this  subject,  again,  the  tes- 
timony is  conflicting,  as  it  is  on  the  question  of  defects  in 
the  machinery  which  was  made  and  supplied  by  Hardy. 
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It  is  also  in  evidence  by  disinterested  witnesses  that,  after 
the  completion  of  the  boat  and  after  the  six  months'  time 
for  trial  had  exjiired,  the  appellant  recommended  Hardy  to 
other  parties  as  a  skillful  and  honest  contractor,  stating 
that  he  had  done  work  for  him  (referring  to  the  work  in 
controversy)  and  that  it  was  well  and  satisfactorily  done. 
Hardy  also  testifies  that  the  appellant  told  him  about  tlie 
midd'e  of  ^lareh  that  everything  was  satisfactory;  that  he 
nsked  appellant  if  there  was  anything  that  he  wanted  him  to 
do  to  the  boat  so  that  she  would  be  accepted  on  the  lotli 
of  April,  in  order  that  he  get  his  money  then  without  any 
question,   and   appellant   said   that  he   did   not  know  of 
anvthino;,  and  asked  Hardy  if  he  knew  of  anvthiu^r.    The 
reply  was  that  he  knew    of    nothing    excepting    a  small 
bracket  on  the  reversing  gear,  which  he  was  then  repair- 
ing.    It  appears,  also,  that  an  accident  had  happened  t«» 
the  boat  at  Vancouver,  knocking  oif  one  of  the  blades  of 
the  propeller ;  that  she  was  then  beached,  and  the  opposite 
blade  was  then  knocked  off,  and  the  boat  was  run  for  some 
time  with  two  blades  instead  of  four,  which,  it  is  testified, 
would  require  more  coal.     Of  course,  much  of  this  testi- 
was  contradicted  by  the  appellant  But  the  possession  of  the 
boat  was  delivered  to  the  appellant,  and,  while  it  is  true 
that  there  was  a  mutual  agreement  as  to  who  should  be 
the  engineer  to  run  the  boat  during  the  six-months  period 
of  probation,  the  possession  was  actually  in  the  appellant: 
and  it  does  not  appear  that  any  objection  was  made  dur- 
ing the  six  months,  but  it  was  only  after  that  time,  and 
a  short  time  before  this  action  was  commenced,  that  claims 
of  delinquency  were  made.    While,  as  we  have  before  indi- 
cated, the  testimony  is  conflicting,  and  while  the  case  is 
tried  here  de  novo,  some  weight  will  be  given  to  the  judg- 
ment of  the  trial  court,  who  saw  the  witnesses  on  tlie 
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stand  and  heard  them  testify;  and,  in  consideration  of 
the  whole  record,  we  are  of  the  opinion  that  the  findings 
of  the  court  were  justified. 

The  assignment  was  sufficient  to  warrant  the  judgment, 
and  it  will  therefore  be  affirmed. 

FuLLERTON,  C.  J.,  and  Mount,  Hadley  and  Anders, 
JJ.,  concur. 


[No.  4631.     Decided  March  30,  1903.] 

The  State  of  Washington  on  the  Relation  of  Chas,  P. 
Oudin  V.  Superior  Court  of  Spokank  Couxty, 
Henry  L.  Kennan,  Judge. 

PBOHIBmON,  WHEN  LIES  —  INADEQUATE  BEMEDY  BY  APPEAL. 

The  writ  of  prohibition  will  issue  against  the  superior  court 
in  favor  of  a  defendant  on  whose  motion  a  receiver  was  dis- 
charged, from  which  order  appeal  was  taken  by  plaintiff  and  the 
control  of  the  receiver  superseded  during  appeal,  since  there 
is  no  remedy  by  appeal  for  the  defendant,  the  only  appealable 
order,  if  any,  being  the  one  in  his  favor  for  the  discharge  of  the 
receiver. 

BECEIVEIUS  —  DISCHABOE  —  APPEAL  —  EFFECT  OF   SUPEB8EDEAS. 

Where  the  discharge  of  a  receiver  follows  as  a  matter  of 
course  upon  the  affirmance  of  the  final  judgment  in  a  cause  which 
makes  no  provision  for  the  retention  of  the  receiver,  an  order 
for  the  discharge  is  self -executing,  and  the  filing  of  a  supersedeas 
bond  on  a  second  appeal  would  not  reinstate  the  receiver,  or 
authorize  the  court  to  maintain  possession  of  the  property  pend- 
ing appeal. 

Original  Application  for  Prohibition. 

Thayer  &  Belt,  for  relator. 

Danson  d'  Huneke  and  R.  L.  EdmiMon,  for  respondent. 

31-81  WASH. 
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The  opinion  of  the  court  was  delivered  by 

MouNT^  J. — Application  for  a  writ  of  prohibition.  In 
tlic  year  1900  M.  L.  Bergman  and  others  began  an  action 
in  the  superior  court  of  Spokane  county,  in  equity,  against 
(^.  P.  Oudin  and  others,  and  subsequently  a  receiver  was 
appointed  to  take  charge  of  and  operate  a  pottery  plant 
about  which  the  litigation  arose.  After  a  trial  of  that 
action  a  decree  was  rendered  in  favor  of  the  defendants. 
The  plaintiffs  appealed  from  that  judgment  to  this  court. 
Pending  the  appeal  the  receiver  retained  possession  of  the 
property.  The  judgment  was  subsequently  affirmed  by 
this  court.  Berr/man  i\  Oudin,  30  Wash.  703  (70  Pac. 
1135).  On  the  remittitur  from  this  court  being  filed  in 
the  lower  court,  the  defendants  moved  for  a  discharge  of 
the  receiver.  This  motion  was  granted,  and  on  March  3, 
1903,  the  lower  court  made  and  entered  an  order  discharg- 
ing the  receiver,  as  follows: 

''Xow  on  this  3d  day  of  March,  1903,  the  above-entitleJ 
cause  came  regularly  on  for  hearing  on  application  of  the 
defendants  for  an  order  discharging  the  receiver  herein, 
George  E.  Cole ;  and  the  parties  herein  appearing  in  court 
by  their  attorneys,  and  evidence  having  been  offered  and 
considered,  and  the  court  being  fully  advised  in  the  prem- 
ises, it  is  hereby  ordered  and  adjudged  as  follows:     (1) 
That  said  receiver,  George  E.  Cole,  be,  and  he  is  hereby, 
discharged  as  receiver  in  this  case,  and  directed  to  forth- 
with turn  over  and  deliver  to  the  Oudin  &  Bergman  Fire 
Clay  Mining  &  Manufacturing  Company  all  its  real  and 
personal  property,  except  the  sum  of    $150    in    inonev, 
which  mav  be  retained  until  the  settlement  of  the  receiv- 
er's  account ;  the  books  and  papers  of  the  company  to  be 
delivered  by  him  to  the  company's  secretary,  Martin  L 
Bergman,  and  the  moneys  of  the  company  to  be  paid  over 
to  the  company's  treasurer,  Charles  P.  Oudin,  after  first 
paying  the  amount  hereinafter  mentioned.     (2)  That  said 
receiver  forthwith  pay  into  the  office  of  the  clerk  of  this 
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court,  for  the  benefit  of  Charles  P.  Oudin  and  Eva  M. 
Oiulin,  the  sum  of  $1,447.51,  in  satisfaction  of  the  judg- 
ment in  their  favor  against  said  company.  (3)  That  he 
forthwith  make  a  tender  to  either  Thomas  F.  Conlan  or 
AI.  L.  Bergman  of  the  sum  of  $865,  mentioned  in  the  de- 
cree herein." 

The  money  was  paid  as  directed;  the  plaintiffs  Conlan 
and  Bergman  accepting  the  money  tendered  to  them  ac- 
cording to  the  order,  and  the  order  was  fnlly  complied  with 
by  the  receiver,  as  directed  by  the  court,  except  that  before 
he  had  turned  over  the  }X)ttery  plant,  books,  etc.,  an  ap- 
j)eal  was  taken  by  the  plaintiffs  from  the  order  discharg- 
ing the  receiver,  and  the  court,  upon  motion  of  the  appel- 
lant, fixed  the  supersedeas  bond  on  appeal,  which  was 
given;  and  thereuj)on  the  lower  court  assumed  to  exercise 
jurisdiction  over  the  pottery  plant,  and  to  maintain  the 
receiver  in  possession  thereof,  and  now  threatens  to  pun- 
ish the  defendants  for  contempt  of  court  if  they,  or  any 
of  them,  attem'))t  to  interfere  in  any  way  with  the  pos- 
session of  the  receiver.  No  defense  is  offered  to  this  appli- 
cation, except  that  the  order  discharging  the  receiver  has 
l)oen  superseded,  and  also  that  the  relator  has  a  remedy  by 
api)eal.  It  is  not  suggested  by  counsel  for  respondents,  in 
his  brief  or  in  his  oral  argument,  what  the  relator  could 
appeal  from.  He  certainly  cannot  appeal  from  the  order 
of  discharge  of  the  receiver,  for  that  order  was  made  upon 
his  motion,  and  is  in  his  favor.  It  is  not  even  contended 
that  relator  could  appeal  from  the  order  fixing  a  su|3er- 
sedeas  bond.  If  relator  cannot  appeal  from  one  of  these 
orders,  then  it  is  difiicult  to  understand  wherein  he  has  an 
adequate  remedy  by  appeal. 

The  remaining  question  is,  does  the  giving  of  the  stay 
bond  on  appeal  reinstate  the  possession  of  the  property  in 
the  hands  of  the  receiver  ?    It  is  argued  by  relator  that  the 


484         STATE  EX  REL.  OUDIN  v.  SUPERIOR  COURT. 

Opinion  of  the  Court. — Mount,  J.  [31  Wash. 

ordei-  of  final  discharge  is  not  an  appealable  order.  We 
do  not  desire  at  this  time  to  decide  this  question,  because 
it  is  not  necessary  in  this  case,  and,  further,  because  that 
question  will  more  properly  arise  in  the  case  here  on  ap- 
peal. The  final  decree  in  liergtnan  v.  Oudin  did  not  pro- 
vide for  the  retention  of  the  receiver  thereafter.  For  that 
reason  the  order  discharging  the  receiver  followed  as  a 
matter  of  course  upon  the  affirmance  of  the  judgment  of 
the  lower  court  in  Bergman-  r.  Oudin,  supra.  The  order 
was  self-executing,  and  inmiediately  terminated  the  right 
of  the  receiver  to  withhold  ])08session  of  the  property  from 
the  parties  entitled  thereto  under  the  decree  as  affirmed  bv 
this  court,  and  therefore  falls  squarely  within  the  princi- 
ple announced  in  Fatvcetl  v.  Superior  Court,  15  Wash. 
342  (46  Pac.  381),  r)5  Am.  St.  Rep.  894).  The  super- 
sedeas bond  therefore  did  not  reinstate  the  receiver,  or  au- 
thorize the  court  to  maintain  possession  of  the  property. 

Tt  was  stated  by  counsel  for  respondent  on  the  oral  argu- 
ment that  there  was  no  contention  over  the  accounts  of  the 
receiver,  and  that  these  accounts  had  all  been  settled. 
There  is  nothing,  therefore,  for  the  receiver  to  do.  The 
cause  in  which  he  Avas  appointed  has  been  finally  deter- 
mined. All  the  issues  which  were  or  could  have  been  liti- 
gated between  the  parties  were  litigated,  and  are  at  an  end. 
The  receivership  should  also  end. 

We  think,  under  the  showing  made,  the  court  is  exer- 
cising and  threatening  to  exercise  authority  without  his 
jurisdiction,  and  the  writ  is  therefore  granted  as  prayed. 
Costs  in  favor  of  relator. 

Dunbar.  Hadley,  and  Anders,  JJ.,  concur. 


McGRBW  V.  LAMB.  435 


Apr.  1903.]  Syllabus. 


[No.   4238.     Decided  April   1,   1903.] 

James  E.  McGrew^  Respondent,  v.  Arciiikai.d  Lamb  et 

vx..  Appellants. 

FORCIBLE  EI7TBY  AND  DETAINEB — CX)MMENCEME:¥T  OF  ACTION  —  WHAT 
STATUTE   GOYEBNS. 

The  provisions  of  Bal.  Code,  §  5532,  requiring  the  filing  of  a 
complaint  in  actions  of  forcible  entry  and  detainer  prior  to  the 
Issuance  and  service  of  the  summons  has  been  superseded  by 
the  subsequent  enactment  of  the  general  law  governing  the  com- 
mencement of  actions  and  service  of  summons,  as  provided  in 
Bal.  Code,  §4869  et  seq.  {Security  Savings  d  T.  Co.  v.  Hackett, 
27  W^sh.  247,  followed). 

SAME  —  PLEADING  —  SUFFICIENCY  OF  COMPLAINT. 

In  an  action  of  forcible  entry  and  detainer,  a  complaint  alleg- 
ing entrance  without  right,  by  means  of  breaking  open  windows 
and  doors,  without  permission  of  the  owner  and  without  color  of 
title  merely  tenders  an  issue  of  right  of  possession,  where  it 
fails  to  embody  in  the  complaint  an  abstract  of  plaintiff's  title, 
as  required  by  Bal.  Code,  §  5550,  and  therefore  fails  to  state  a 
cause  of  action  involving  title. 

SAME  —  BIGHT  OF  POSSESSION. 

An  allegation  in  a  complaint  that  plaintifT  is  the  owner  of 
the  fee  simple  is  insufficient  to  show  possession  thereof,  so  as  to 
warrant  recovery  in  the  sumtaiary  action  of  forcible  entry  and 
detainer. 

SAME  —  PLEADING  AND  PBOOF. 

In  an  action  to  recover  possession  of  land,  an  allegation  in 
the  complaint  that  plaintiff  holds  as  owner  is  not  supported  by 
the  admission  of  deeds  showing  a  conveyance  of  the  land  to 
plaintifTs  grantor,  and  from  the  latter  to  plaintiff,  when  the  deed 
to  plaintiffs  grantor,  though  absolute  on  its  face,  was  merely  a 
mortgage  to  secure  an  advancement  of  money. 

Appeal    from    Superior   Court,    King   County. — Hon. 
William  R.  Bell,  eTudge.    Reversed. 

Lf.  H.  Wheeler  and  N.  8.  Peterson,  for  appellants. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  is  an  action  for  the  possession  of  cer- 
tain real  estate  which  respondent  seeks  to  recover  from  ap- 
pellants. The  conii)laint  alleges  that  respondent  is  tlic 
owner  of  the  property  and  that  apj)ellants,  vrithout  his  per- 
mission and  without  anv  color  of  title  thereto,  iinlawfullv 
and  without  right  entered  upon  the  premises  by  force  and 
stealth,  and  obtained  entrance  to  the  dwelling  house  thereon 
by  breaking  open  the  windows  and  doors  thereof.  It  is 
also  averred  that  respondent  served  u])on  appellants  a 
three  days'  notice  to  vacate  the  premises.  T'pon  their  fail- 
ure to  comply  with  the  notice,  this  suit  was  brought  to  re- 
cover possession  and  damages  for  the  unlawful  detention 
of  the  premises.  The  answer  is  a  general  denial.  A  trial 
was  had  before  a  jury,  resulting  in  a  verdict  that  respond- 
ent is  entitled  to  the  possession  of  the  property.  Judg- 
ment was  entered  up<jn  the  verdict,  directing  the  issu- 
ance of  a  writ  of  restitution  and  awarding  costs  to  re- 
spondent.    From  said  judgment  this  appeal  was  taken. 

It  is  assigned  that  the  court  erred  in  denying  api)el- 
lants'  motion  to  quash  the  service  of  summons.  Under 
special  appearance  appellants  moved  to  quash  the  service 
upon  the  ground  that  no  complaint  was  filed  in  the  office 
of  the  clerk  prior  to  the  issuance  and  service  of  the  smn- 
mons,  as  appears  to  be  contemplated  by  the  forcible  entry 
and  detainer  law  as  found  in  §  5532,  Bal.  Code.  Sinw 
the  passage  of  that  statute  the  general  method  of  com- 
mencing actions  and  of  serving  summons  has  been  changed 
and  the  precise  question  presented  here  was  decided  a<l- 
versely  to  appellants'  contention  in  Security  Savings  tf 
Trvst  Co,  i\  Hachett,  27  Wash.  247  (67  Pac.  007). 

It  is  next  urged  that  the  court  erred  in  admitting  any 
evidence    under   the   complaint.      Appellants   objected  to 
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the  introduction  of  any  evidence  on  the  ground  that  tlie 
complaint  fails  to  state  a  cause  of  action  under  any  of  the 
provisions  of  the  statute  authorizing  the  summary  pro- 
cedure of  forcible  entry  and  detainer.  The  avennents  of 
the  complaint  seem  to  combine  the  conditions  enumerated 
in  subdivision  1  of  §  5525  with  those  named  in  §  5541), 
Bal.  Code.  It  alleges  that  the  entrance  was  without  right, 
unlawful,  and  by  means  of  breaking  open  windows  and 
doors.  The  method  of  entrance  alleged  is  covered  by 
§  5525,  supra,  and  other  allegations,  in  their  legal  effect, 
show  that  the  appellants  were  not,  prior  to  the  time  al- 
leged, in  ]X)86ession  of  the  premises.  Further  allegations 
that  the  entrance  was  without  permission  of  the  owner  and 
without  color  of  title  are  in  accord  with  §  5549,  supra. 
But  there  is  a  failure  to  embody  in  the  complaint  an  ab- 
stract of  respondent's  title  as  required  by  §  5550  of  the 
same  chapter.  Resiwndent  not  having  made  a  statement 
of  his  abstract  of  title,  the  appellants  were  not  required 
to  answer  affirmatively  on  the  subject  of  title,  and  the  com- 
plaint did  not,  therefore,  tc^nder  the  issue  contemplated 
by  §§  5549  to  5551,  inclusive,  Bal.  Code.  The  only  issue 
that  can  l)e  said  to  be  tendered  by  the  complaint  is  the 
naked  one  of  possession  in  the  respcmdent.  Xo  question 
of  title  is  involved. 

'*It  is  well  settled  that  title  is  not  involved  in  either 
a  criminal  prosecution  for,  or  a  civil  action  of,  forcible 
entry  and  detainer,  and  that,  therefore,  as  a  general  rule, 
evidence  thereof  is  inadmissible."  13  Am.  k  Eng.  Enc. 
7.aw  (2d  ed.),  p.  753. 

For  respondent  to  recover  it  must  api)ear  that  he  was  in 
actual  possession  of  the  property  when  appellants  forcibly 
entered.  The  only  fact  alleged  that  tends  to  show  that  re- 
spondent was  then  in  possession  is  that  he  was  the  owner 
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of  the  fee  simple  of  the  property.  But  such  an  allegation, 
even  though  proven,  is  held  to  be  alone  insufficient  to  shew 
possession.  Sanchez  v.  Loureyro,  46  CaL  641 ;  Townsend 
V.  Van  Aspen,  38  Ala.  572;  McGuire  v.  Cook,  13  Ark 
448.  One  may  be  the  fee  simple  owner  and  yet  he  may 
neither  be  in  actual  possession  nor  have  any  immediate 
right  to  possession.  We  think  it  was  error  to  admit  evi- 
dence under  the  allegations  of  the  complaint.  Respondent 
could  not  recover  unless  he  was  in  possession,  and  he  did 
not  allege  facts  which  showed  him  to  be  in  actual  pos- 
session. At  most,  they  showed  no  more  than  right  of  pos- 
session. But  actual  possession  is  necessary  for  his  recov- 
ery under  other  allegations  of  the  complaint. 

Assuming,  however,  that  the  court  properly  ruled  that 
evidence   showing   possession   could   bo   introduced  under 
the  complaint,  we  find  that  two  deeds  were  admitted  in 
evidence  over  objection,  one  running  to  the  respondent's 
grantor  and  the  other  from  the  latter  to  respondent.    It 
was  stated  that  they  were  not  offered  for  the  purpose  of 
showing  title  in  respondent,  but  only  as  tending  to  show 
possession  in  him.     But  whatever  weight  might  properly 
have  been  given  to  the  deeds  for  that  purpose,  still  upon 
the  trial  respondent  and  his  counsel  admitted  that  the  deed 
to  respondent's  grantor  was  made  as  security  for  an  ad- 
vancement of  money.     It  was  therefore  no  more  than  a 
mortgage,  and  respondent  holds  by  no  greater  right  than 
did  his  grantor,  the  mortgagee.     It  may  have  been  the 
theory  of  tie  court  that,  even  though  respondent  admitted- 
ly held  only  the  rights  of  a  mortgagee,  it  might  be  shown 
that  he  held  as  a  mortgagee  in  possession.     But  the  alle- 
gation of  the  complaint  is  that  lie  held  as  owner  only;  and, 
even  if  that  allegation  showed  possession,  it  is  not  snp- 
j)orted  by  the  proof,  which  is  inconsistent  therewith.    The 
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evidence  shows  that  appellants  claim  to  hold  as  tenants  of 
the  party  who  made  the  deed  to  respondent's  grantor, 
which  deed,  under  the  admission  in  the  record,  was  only 
a  mortgage.  Appellants  challenged  the  legal  sufficiency  of 
the  evidence  at  the  close  of  the  testimonv  and  moved  the 
court  to  decide  as  a  matter  of  law  that  a  verdict  should  he 
found  for  the  appellants,  that  the  jury  be  discharged, 
and  judgment  entered  for  appellants.  We  think,  even  if 
it  were  held  that  the  court  did  not  err  in  admitting  festi- 
mony  at  the  beginning,  that  this  motion  should  have  been 
granted. 

Respondent  seems  to  have  permitted  this  case  to  go  by 
default  in  this  court,  and  has  filed  no  brief.  As  we  under- 
stand the  record,  the  cause  should  be  reversed  for  reasons 
stated  above.  The  judgment  is  reversed  and  the  cause 
remanded,  with  instinictions  to  the  trial  court  to  grant 
the  challenge  to  the  evidence  and  enter  judgment  for  ap- 
pellants. 

FuLLEKTON^  C.  J.,  and  Modnt^  Anders  and  Dunbar, 
JJ.,  concur. 


[No.  4626.     Decided  April   1,   1903.] 

Isaac  A.   Dossett,  Respondent,  v.   St.   Paul  and  Ta- 
COMA  Lumber  Company,  Appellant. 

APPEAL DEFECTIVK    BOND NECESSITY    FOB     SUBSTITUTION    OF    NEW 

BOND. 

The  use  of  the  term  "plaintiff"  instead  of  "defendant"  in  an 
appeal  bond  reciting  as  a  condition  that  if  defendant  will  pay  to 
plaintiff  all  costs  and  damages  that  may  be  awarded  against  said 
"plaintiff"  on  the  appeal  or  the  dismissal  thereof,  the  appeal 
Iraving  been  taken  by  defendant,  is  so  manifestly  a  clerical  error 
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as'  not  to  affect  the  substance  of  the  bond  nor  create  a  necessity 
for  the  substitution  of  a  new  bond  in  correction  thereof. 

Ap])oal  from  Snj)erior  (■ourt,  Pierce  County. — Hon. 
William  O.  Chap^fan,  Judge.  Motion  to  substitute  a])- 
])eal  bond  denied. 

Key}) olds  cP  (rriygs  and  Stiles  cf  Dooliftle,  for  appellant. 
Ellis  <&  Fletcher,  for  respondent. 

Pp:r  (\'riam. — A])pellant  moves  tbis  court  for  leave  to 
correct  its  appeal  l>ond  filed  with  the  clerk  of  the  suj)erior 
court  bv  the  substitution  of  a  new  bond  with  the  same 
sureties  and  in  the  same  words  as  the  original  bi>nd,  witli 
the  exception  that  the  word  *\lefendant"  is  used  in  the 
condition  of  the  new  bond  proi)osed  instead  of  the  word 
''l)laintiff,"  as  used  in  the  original.  The  original  bond  is 
in  words  and  figures  as  follows: 

*^Know  all  men  by  these  i)resents,  that  the  St.  Paul  k 
Tacoma  Lumber  Company,  a  corporation,  the  defendant 
in  the  above  entitled  action,  as  principal,  and  Geo.  Browne 
and  J  no.  S.  Baker,  as  sureties,  are  held  and  firmly  bound 
unto  Isaac  A.  Dossett,  the  ])laintiff  in  the  above  entitle<l 
action,  in  the  penal  sum  of  two  hundred  ($200)  dollars, 
lawful  money  of  the  United  States,  for  the  payineni  of 
which  well  and  trulv  to  be  made,  we  bind  ourselves,  our 
and  each  of  our  heirs,  executors,  administrators  and  suc- 
cessors, firmly,  jointly  and  severally  by  these  presents. 

Scaled  wuth  our  seals  and  dated  this  9th  dav  of  De- 

ft' 

cember,  1902. 

The  condition  of  this  obligation  is  such  that  whereaj^ 
a  certain  judgment  was  entered  in  the  above  entitle<l  act- 
ion by  the  above  named  court  on  ISov,  22,  1902;  and 

Whereas,  said  defendant,  the  St.  Paul  &  Tacoma  Liun- 
ber  (^ompaiiy,  a  corporation,  has  appealed  from  the  said 
judgment  to  the  suju'eme  coui*t  of  the  State  of  Washing- 
ton ; 
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^STow,  therefore,  if  the  said  defendant,  the  St.  Paul  & 
Tacoma  Lumber  Company,  a  corporation,  will  pay  to  the 
said  plaintiff,  Isaac  A.  Dossett,  all  costs  and  damages  that 
may  be  awarded  against  said  plaintiff  on  said  appeal  or 
on  the  dismissal  thereof,  not  exceeding  $200,  then  this  ob~ 
ligation  shall  be  null  and  void;  otherwise  to  remain  in  full 
force  and  effect." 

The  l)ond  is  signed  in  proper  form  by  both  principal 
and  sureties,  and  the  sureties  have  duly  qualified  by  the 
usual  affidavit.     It  Avill  he  observed  that  the  words  used 
are  in  all  respects  regular  and  the  meaning  of  the  bond 
is   clear  and   beyond   dispute,   unless   the   last   paragraph 
thereof  is  involved  so  as  to  render  its  meaning  doubtful. 
The  essential  words  urged  as  being  involved  are  as  fol- 
lows:     "Now,   therefore,   if  the   said   defendant     .      .      . 
will  pay  to  the  said  plaintiff'     .     .     .     all  costs  and  dam- 
ages that  may  be  awarded  against  said  plaintiff  on  said 
appeal  or  on  the  dismissal  thereof.     .     .     ."    The  context 
shows  clearly  that  the  word  "plaintiff"  as  last  used  was 
intended  to  refer  to  the  defendant.     Xo  costs  would  be 
awarded  against  the  plaintiff  in  the  event  of  the  dismis- 
sal of  the  appeal,  since  he  has  not  apj)ealed.     The  costs 
would  necessarily  be  awarded  against  the  defendant  who 
is  the  ap})ellant.     The  body  of  the  bond  shows  that  the 
defendant  and  the  sureties  undertook  to  pay  the  plaintiff 
the  sum  of  $200,  for  the  reason  that  the  defendant  has  ap- 
pealed to  this  court,  and  it  is  manifest  that  the  undertak- 
ing is  for  the  benefit  of  the  plaintiff  and  to  secure  him 
in  the  payment  of  costs  to  which  he  may  become  entitled 
on  the  appeal  or  on  its  dismissal.     Any  other  construction 
would  lead   to  the  somewhat  absurd  conclusion   that  the 
defendant  has  undertaken  to  pay  the  j)laintiff  the  very 
costs  which  the  defendant  itself  may  recover  against  hinr 
on  appeal.     The  misuse  of  the  one  word  is  so  manifestly 
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a  mere  clerical  error  that  it  does  not  go  to  the  substance 
of  the  bond  and  is  not  a  substantial  variation  of  its  proper 
form.  Under  the  liberal  provision  of  §  5492,  Bal.  Code, 
applying  to  bonds  in  general,  we  sec  no  necessity  for  the 
substitution  of  the  proposed  new  bond,  and  the  motion  ia 
therefore  denied. 


^l    4flB' 
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Li?    ^^1 

'V  jm'  The  State  of  Washington  on  the  Relation  of  J.  W. 

37    J07; 

m  ^^^i  Smith,  Appellant,  v.  Board  of  Dental  Examinees  of 


^  ^  THE  State  of  Washington,  Respondent. 

42    242  DENTISTS  —  EXAMINATION  AND  REGISTRATION. 

The  proviso  to  §  1,  of  the  act  of  1901,  amending  the  dentistry 
law  of  1893,  which  excepts  from  the  operation  of  the  statutory 
requirements  as  to  examination  and  registration  of  dentists, 
"persons  engaged  in  the  practice  of  dentistry  at  the  time  of  the 
passage  of  this  act  who  are  bona  /Ide  citizens  of  the  state  of 
Washington/'  contemplates  only  those  who  were  lawfully  prac- 
ticing at  that  date,  and  would  not  operate  in  favor  of  those  who 
had  been  practicing  as  dentists  in  violation  of  the  existing 
law  at  the  time  of  the  passage  of  the  amendatory  law. 

:SAME  —  CONSTITUTIONAL  LAW. 

Laws  for  the  regulation  of  the  practice  of  dentistry  fall  within 
the  police  power  of  the  state,  and  hence  are  not  unoonstitutional 
on  the  ground  of  infringing  the  rights  of  the  individual. 

SAME  —  STATUTES  —  TITLE  OF  ACT. 

An  act  providing  a  penalty  for  practicing  dentistry  without 
-a  license  is  not  unconstitutional  because  of  the  failure  of  the 
title  to  specify  that  the  act  provides  for  a  penalty,  since  the 
title  of  the  act,  "An  act  to  regulate  the  practice  of  dentistry  ia 
the  state  of  Washington,"  is  comprehensive  enough  to  include 
the  means  necessary  to  eftect  the  object  sought  by  the  statute. 

Appeal  from  Superior  Court,  King  Countv. — Hon. 
Arthuk  E.  Griffin,  Judge.     Affirmed. 
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Ballinger,  Ronald  &  Battle  and  E,  H.  Quie  (Thomas 
M,  Vance  and  /.  W.  Robinson,  of  counsel),  for  appellant 

Piles,  Donworth  &  How^,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley^  J. — The  relator  applied  to  the  sui)erior  court 
for  a  writ  of  mandate  <lirected  to  the  board  of  dental  ex- 
aminers of  the  state  of  Washington,  and  to  respondenta 
as  members  constituting  said  board.  At  the  hearing  the 
following  stipulation  was  filed  as  embodying  the  essential 
facts  involved : 

'*It  is  hereby  stipulated  and  agreed  that  J.  \V.  Smith, 
the  applicant  herein,  for  five  years  last  past,  but  no  longer, 
has  been,  and  at  the  time  of  the  passage  by  the  legislature^ 
at  its  regular  session  of  an  act  to  amend  sections  4,  fi,  8 
and  11  of  chapter  55  of  the  session  laws  of  1893,  approved 
by  the  Governor  March  18,  1901,  was,  for  a  fee,  treating 
diseases  or  lesions  of  the  human  teeth  and  jaws  and  cor- 
recting malpositions  thereof,  but  that  said  Smith  is  not 
a  graduate  of  a  dental  college,  nor  is  he  a  holder  of  any 
diploma  of  any  dental  college,  nor  has  he  ever  attended 
a  course  of  lectures  of  any  dental  college,  nor  has  he  ever 
held  any  such  diploma;  that  he  has  never  passed  any 
examination  for  admission  to  practice  dentistry  in  the 
state  of  Washington  or  elsewhere ;  that  he  has  never  been 
licensed  as  a  dentist,  or  been  registered  as  such  under 
the  provisions  of  an  act  of  the  legislature  of  the  state 
of  Washington,  entitled  ^An  act  to  regulate  the  practice 
of  dentistry  in  the  state  of  Washington,  and  declaring 
an  emergency,'  approved  March  8,  1893,  or  under  any 
other  act." 

Ujx)n  the  above  facts  the  court  denied  the  writ  of  man- 
date, entered  judgment  that  relator  shall  take  nothing, 
and  awarded  costs  to  respondents.  The  relator  has  ap- 
pealed. 

The  sole  question  involved  in  this  case  is  whether  ap- 
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pellant  is  entitled  to  be  registered  as  a  dental  practitioner 
in  the  state  of  Washington.     Chapter  55,  p.  88  et  seq,. 
Session  Laws  1893,  contains  an  act  regulating  the  prac- 
tice of  dentistry  in  tliis  state.     Section  4  of  that  act  pro- 
vides'that  any  j)erson  who  desires  to  begin  the  practice 
ifjf  dentistry  after  the  passage  of  the  act  shall  file  his  name 
•and  application  for  examination  with  the  secretary  of  the 
l)oard  of  dental  examiners,  pay  the  required  fee,  and  pre- 
sent himself  before  the  board  for  examination  at  the  next 
regular  meeting  of  that  body.     It  is  further  provided  that 
no  person  shall  he  eligible  for  such  examination  unless 
he  shall  be  of  good  moral  character,  and  shall  present  to 
the  board  his  diploma  from  some  dental  college  in  good 
standing,  with  satisfactory  evidence  of  his  rightful  pr>s- 
j^CvSsion  of  the  same.     But,  by  a  special  proviso  of  the  sec- 
tion, persons  may  be  admitted  to  examinaticm  who  shall 
^ive  satisfactory  evidence  of  having  been  engaged  in  the 
practice  of  dentistry  ten  years  prior  to  the  date  of  applica- 
tion  for  examination.      Section   8  of  the  act  provides  a 
penalty,  by  way  of  fine  or  imprisonment,  for  the  viola- 
tion of  the  terms  of  the  statute.      The  stipulation  above 
set  out  shows  that  appellant  has  never  had  a  diploma  from 
a  dental  college,  and  had  practiced  dentistry  for  five  years, 
and  no  more,  before  his  application  for  registration  was 
made.     It  is  manifest  that  by  so  practicing  dentistry  he 
was  violating  the  terms  of  the  law  of  1893,  since  he  never 
])assed  an  examination  entitling  him  to  be  registered,  and 
was   not  qualified   to  be  oven   admitted   to  examination, 
either  by  reason  of  holding  a  diploma  from  a  dental  col- 
lege, or  of  having  practiced  the  required  time.     Tlie  law 
of  1898   was   amended   in    1901.      The   amending  act  i^^ 
found  in  chapter  152,  p.  314,  Session  Laws  1901.    Sec- 
tion 1  of  the  amending  act  is  an  amendment  to  the  above 
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mentioned  §  4  of  the  act  of  1893.     The  essential  features 
of  the  former  section  are  repeated  in  the  amending  sec- 
tion, with  the  exception  that  the  proviso  in  the  former 
section  which  admits  to  examination  those  who  have  prac- 
ticed dentistry  for  ten  years  is  omitted,  and  the  following 
])roviso  appears  in  the  amended  section:     '^Provided,  this 
section  shall  not  apply  to  persons  engaged  in  the  practice 
of  dentistry  at  the  time  of  the  passage  of  this  act  w^ho  are 
bona  fide  citizens  of  the  state  of  Washington."     After  the 
above  statute  went   into  effect   appellant   applied  to   the 
lK>ard  of  dental  examiners  to  be  registered  and  licensed  as 
a  practicing  dentist,  and  claimed  his  right  thereto  imder 
tlie  quoted  proviso  above.     lie  claims  that,  as  a  citizen  of 
the  state,  engaged  in  the  practice  of  dentistry  at  the  time 
of  the  passage  of  the  act,  he  is  exempt  from  all  the  re- 
quirements as  to  examination  and  is  at  once  entitled  to 
registration.     Ap])ellant  had  been  engaged  five  years  in 
what  he  calls  the  practice  of  dentistry,  but  under  his  in- 
terpretatifjn  of  the  law  one  who  had  been  engaged  therein 
but  five  days  is  entitled  to  the  same  privilege,  and  that  too 
without  regard  to  any  dental  college  or  other  training. 
Can  it  be  possible  that  the  legislature  intended  such  an 
unreasonable  and    seeminirlv  absurd    result  'i     For   vears 
the  policy  of  the  state  ])rior  to  the  passage  of  this  act 
had  been  to  require  all  ])ersons  engaging  in  the  practice 
of  dentistry    to   pass   an    examination   before   the   dental 
lK>ard  of  examiners,  and  for  cue  to  even  be  admitted  to 
snch  examination  he  must  have*  been  either  a  dental  col- 
let graduate,  or  a  practitioner  for  ten  years.     Vet  a])i)el- 
lant's  contention  here  would  permit  one  who  ha])])ened  to 
Ik*  a  bona  fide  citizen  of  the  state  when  the  act  of  1001 
■was  passed  to  practice  dentistry,  although  he  may  have 
been  Avithout  learning,  experience,  or  skill  in  the  profes- 
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sion.     It  is  true,  if  such  were  clearly  the  legislative  in- 
tent, it  would  have  to  be  so  held,  however  uuwise  such  a 
regulation  might  be  deemed  to  be.    Let  us  endeavor  to  dis- 
cover the  legislative  meaning.      \Mien   the  act   of  1901 
was  passed,  all  persons  who  were  lawfully  engaged  in  the 
practice  of  dentistry  in  the  state  had  already  passed  an 
examination  before  the  board,  and  there  was  no  necessity 
for  the  examination  requirements  of  the  new  law  being  ap- 
plied to  them.     Hence  the  proviso  exempting  them.    But 
the  appellant  goes  further  and  says  the  exemption  must 
apply  to  all  others  then  citizens  of  the  state  who  were  en- 
gaged in  the  practice  of  dentistry.   Were  there  in  fact  any 
others  actually  engaged  in  the  practice  of  dentistry,  as  that 
term  must  be  understood  in  this  statute  ?    The  act  of  1901 
was  not  an  original  act  upon  the  subject  of  dentistry.    It 
was  an  amending  act  and  nuisttlierefore  be  constnied  in  the 
light  of  previous  legislation  upon  the  subject.   The  first  leg- 
islation was  in  territorial  days,  and  the  last,  before  the  1901 
amendment,  was  by  the  state  in  1893.     What  was  it  to 
practice  dentistry  under  the  law  of  1893  ?    It  was  to  pur- 
sue a  lawful  vocation  in  the  manner  prescribed  by  statute. 
The  dailv  commission  of  a  misdemeanor  for  five  coutiuu- 
ing  years  by  violating  the  law  of  1893,  as  appellant  ad- 
mittedly did,  was  not  practicing  dentistry,   although  ie 
may  have  performed  some  acts  which  dentists  perform, 
and  called  it  practicing  dentistry.     The  amending  section 
must  be  held  to  refer  to  the  practice  of  dentistry  as  it 
was  then   recognized  by  law.      Appellant  contends  that, 
in  order  to  give  the  statute  the  effect  we  have  stated  above, 
the  word  "lawfully"  must  be  read  into  it.     We  do  not 
intend  to  read  into  the  statute  anything  that  is  not  al- 
ready there.     But  it  is  our  duty  to  ascertain  as  fully  as 
possible  the  spirit  of  the  law  from  the  words  used,  and  we 
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think  we  should  presume  in  this  connection  that,  when  the 
legislature  used  the  words  "persons  engaged  in  the  prac- 
tice of  dentistry,"  it  did  not  intend  to  include  in  that  class 
]:)ersons  who  had  never  complied  with  existing  law  entit- 
ling them  to  engage  in  such  vocation,  and  who  had  further- 
more openly  and  continuously  violated  that   law.      The 
persons  exempted  from  the  examination  were  those  who  had 
complied  with   the  law,   for    they    were  .  the    only  ones 
actually  practicing  dentistry,  as  that  tenn  must  be  con- 
strued in  the  light  of  lawful  regulations.     Appellant  was 
not  included  in  that  class,  was  not  exempt  from  examina- 
tion, and  was  not  entitled  to  be  registered  as  he  demanded. 
That   such   regulations   are   within   constitutional   limita 
tions  has  already  been  held  by  this  court.     State  v.  Carey, 
4  Wash.  424   (30  Pac.  729).     That  decision  related  to 
the  practice  of  medicine  and  surgery,  but  the  principle 
is  the  same.     In  view  of  that  decision,  it  seems  unneces- 
sary to  further  discuss  that  phase  of  this  case,  and,  in- 
deed, we  do  not  understand  appellant  to  seriously  urge 
that  objection.     The  wisdom  of  such  regulations,  pertain- 
ing not  only  to  dentistry,  but  also  to  the  practice  of  medi- 
cine and  surgery,  is  apparent.     It  is  of  the  highest  im- 
portance to  the  state  that  suffering  and  afflicted  humanity 
shall  not  be  subjected  to  the  care  and  treatment  of  un- 
learned and  unskilled  persons.   In  its  effort  to  prevent  such. 
a  misfortune  to  its  people,  the  state  may  adopt  a  stand- 
ard for  the  test  of  fitness  to  engage  in  the  work  of  what 
should  be  a  learned  profession.     When  that  standard  is 
adopted,  those  who  assume  to  do  the  work  of  feuch  a  pro- 
fession must  prove  their  fitness  by  the  test  of  such  stand- 
ard.    Otherwise  they  violate  the  law  and  cannot  be  rec- 
ognized by  the  state  as  practitioners  of  a  lawful  profes- 
sion when  they  seek  to  follow  it  in  an  unlawful  way. 

32-31  WASH. 
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Appellant  further  urges  that  the  section  of  the  act 
of  1893  which  provides  a  penalty  for  practicing  dentistry 
without  a  license  is  unconstitutional,  for  the  reason  that 
the  title  does  not  specifically  state  that  the  act  provides 
for  a  penalty.  The  title  is  as  follows:  ''An  act  to  regu- 
late the  practice  of  dentistry  in  the  State  of  Washington, 
and  declaring  an  emergency."  It  will  be  observed  that 
the  title  is  as  comprehensive  as  it  well  could  be.  It  is 
very  clear  from  it  that  the  act  treats  of  the  general  sub- 
ject of  regulating  the  practice  of  dentistry.  Such  regula- 
tion is  universally  understood  to  be  founded  in  the  police 
power  of  the  state,  and  such  power  and  regulation,  it  is 
well  known,  can  be  enforced  only  by  some  penal  provis- 
ion. Such  a  provision  is  included  in  the  general  subject 
of  regulation  expressed  in  the  title,  and  is  germane  to  its 
purpose.  It  is  true,  the  act  shall  contain  but  one  subject, 
and  that  shall  be  expressed  in  its  title.  While  the  act 
shall  contain  but  one  subject,  yet  there  are  many  phases 
of  that  subject  that  may  properly  be  treated  in  the  same 
act,  just  as  a  work  upon  the  subject  of  damages  may  treat 
upon  many  phases  of  the  general  subject.  It  is  imprac- 
ticable to  indicate  in  the  title  of  either  a  book  or  a  legis- 
lative  act  every  phase  of  the  general  subject  that  may  be 
treated.  The  subject  of  an  act  being  to  regulate  the  prac- 
tice of  a  given  profession,  the  legislature  may  include  in 
the  act  the  means  related  to  the  subject  for  effecting  the 
object  sought.  The  title  is  sufficient,  under  the  following 
authorities:  (^ooley,  Constitutional  Limitations  (6th 
ed.),  pp.  174,  175;  Plumb  i\  Christie,  103  Ga.  fi86  (30 
S.  E.  759,  42  L.  R.  A.  181)  ;  State  v.  Bennett,  102  Mo. 
^356  (14  S.  W.  865,  10  L.  R  A.  717)  ;  Cohn  v.  People, 
149  111.  486  (87  X.  K.  60,  23  L.  R  A.  821,  41  Am.  St, 
Rep.  304)  ;  State  i\  Gcrhardt,  145  Ind.  439   (44  X.  E. 
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469,  33  L.  R.  A.  313) ;  State  v.  Yardley,  95  Tenn.  546 
(32  S.  W.  481,  34  L.  R.  A.  656) ;  HaHford  Fire  Ins. 
(Jo.  I'.  Raymond,  70  Mich.  485  (38  N.  W.  474)  ;  John- 
son v.  Martin,  75  Tex.  33  (12  S.  W.  321). 

We  think  the  lower  court  did  not  err  in  denying  the 
writ  asked,  and  the  judgment  is  affirmed. 

FiTLLEBTON^  C.  J.,  and  MouNT^  Andees  and  Dunbar, 
J.T.,  concur. 


[No.   4466.     Decided   April   3,    1903.] 

Staxdaei)    FuRNiTrKK    (^OMPANY,    Respondent,   v.    Con 

Van  Alstink  et  ah,  Appellants. 

SALES VOID  CONTRACT  —  BIOHT  OF  POSSESSION  —  ATTACHMENT. 

The  fact  that  a  contract  for  the  sale  of  goods  for  an  immoral 
purpose  was  unenforclble  would  not  entitle  an  attaching  creditor 
of  the  vendee  to  hold  them  as  against  the  vendor,  to  whom  the 
vendee  had  surrendered  all  right  and  title  in  the  goods. 

SAME JUDGMENT  FOB  WRONGFUL   REPLEVIN  —  SATISFACTION. 

A  judgment  awarding  the  return  of  goods  or  the  recovery  of 
their  value  on  account  of  a  wrongful  replevy  must  he  deemed 
satisfied  and  therefore  unenforclble  where  it  appears  that  the 
judgment  is  In  favor  of  an  attaching  creditor  who  took  the  goods 
under  an  illegal  writ  of  attachment  which  was  reversed  on 
appeal,  and  that  the  attachment  debtor  had  subsequently  sur- 
rendered all  right  in  the  replevied  goods  to  the  party  who  had 
sued  out  the  writ  of  replevin. 

SAME ESTOPPEL  TO  ASSERT   COMMUNITY  INTEREST. 

Where  a  husband  procures  an  attachment  sale  of  goods  as  the 
separate  property  of  his  wife,  he  Is  estopped  from  setting  up  a 
oommtoilty  interest  therein  as  against  one  subsequently  acquir- 
ing title  through  the  wife. 

Api^eal  from  Superior  Court,  King  County. — Hon. 
lioYD  J.  Tall^fax^  Jud^e.     Affirmed. 
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Ballinger,  Boiiald  dc  BatUe  and  Richard  Winsor,  for  ap- 
])ellaiits. 

Richard  Osborn  and  Preston,  Can-  &  (iilnian,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  in  equity  to  restrain  the  collection 
of  a  judgment  at  law.  Plaintiff  had  judgment  below. 
Defendants  appeal. 

The  judgment  appealed  from  restrained  the  levy  of  an 
(execution  issued  upon  a  judgment  of  nonsuit  in  an  action 
for  replevin,  wherein  a  judgment  was  rendered  against  re- 
spondent   and     in    favor    of    the    appellant    Van    Al- 
stine,     for     the     return     of     certain     goods '   or     their 
value,    $800.       The    facts    are    not    disputed    and    ai-e 
substantially    as    follows:      On    May     14,     1808,    Lou 
Mehaffey   and   Emma   Xorton  were  conducting  a  house 
of  prostitution  in  the  city  of  Seattle.     On  that  date  they 
purchased  a  bill  of  household  goods  from  the  Standard 
Furniture    Company,   respondent  here,    under    a    condi- 
tional bill  of  sale.    The  vendees  were  to  pay  a  certain  sum 
in  cash,  and  monthly  payments  thereafter  imtil  the  goods 
were  paid  for,  the  title  of  the  goods  to  remain  in  the  ven- 
dor until  the  purchase  price  was  fully  paid.     At  this  time 
Lou  Mehaffey  was  married  to  a  man  by  the  name  of  Con 
Van  Alstine,  but  maintained  the  name  of  Lou  Mehaffey. 
Her  marital  relations  were  not  known  to  the  respondent. 
After  the  goods  were  sold,  Lou  Mehaffey  (Van  Alstine) 
brought  an  action  for  divorce  against  her  husband.    He 
ap])eared   in  the  action,   and  filed  a  cross-complaint  for 
divorce  against  his  wife,   and   prayed  judgment  therein 
against  her  and     Emma  Xorton  and  others     for  a  large 
amount  of  monev,  which  he  claimed  was  fraudulentlv  ob- 
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tained  from  his  possession.     Upon  the  trial  of  that  cause 
the  court  rendered  judgment  against  Lou  MehaflFey  Van 
Alstine  and  Emma  Norton  for  the  sum  of  $30,965.     An 
appeal  was  taken  from  that  judgment.     Pending  the  ap- 
])eal  in  this  court  Con  Van  Alstine  issued  an  execution 
on  his  judgment,  and,  without  notice  or  knowledge  to  the 
Standard  Furniture  Company,  levied  upon  and  sold  tlie 
goods  above  referred  to  in  possession  of  Lou  Mehaffcy 
Van  Alstine  and  Emma  Norton  at  sheriff's  sale,  and  became 
the   purchaser  himself.      Thereuix)n,  and  while  the  case 
of  Van  Alstine  v.  Van  Alstine  was  pending  on  appeal  in 
this  court,  the  Standard  Furniture  Company  brought  an 
action  in  replevin  against  Con  Van  Alstine  for  the  goods, 
giving  a  bond  under  the  statute,  and  taking  possession 
thereof  pending  the  trial  of  the  cause.     Upon  the  trial 
of  this  last-named  cause,  it  appearing  to  the  trial  court 
that  the  plaintiff,  the  Standard  Furniture  Company,  had 
sold  the  goods  in  question  to  be  used  for  an  immoral  pur- 
pose, the  court,  upon  its  own  motion,  dismissed  the  case, 
and  entered  judgment  in  favor  of  the  defendant  Van  Al- 
stine for  the  return  of  the  goods,  or  their  value,  $800. 
This  case  ^as  also  appealed  to  this  court  and  the  judgment 
affirmed,  July  26,  1900.     Standard  Furniture  Co.  v.  Van 
Alstine,  22  Wash.  670  (62  Pac.  145,  61  L.  R  A.  889,  79 
Am.  St.  Eep.  960).     Subsequently,  and  on  November  24, 
1900,  this  court  reversed  the  divorce  case  of  Van  Alstine 
V.  Van  Alstinej,  and  ordered  the  action  dismissed  for  want 
of  jurisdiction  in  the  lower  court.   Van  Alstine  v.   Van 
Alstine,  23  Wash.  310   (63  Pac.  243).     The  Standard 
Furniture  Company  still  retained  possession  of  the  goods 
in  question,  and,  prior  to  the  bringing  of  this  action,  had 
a  settlement  with  Lou  Mehaffey  and  Emma  Norton,  who 
surrendered  to  respondent  all  claim  to  the  goods.     There- 
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after,  and  prior  to  the  bringing  of  this  action,  Mr.  Van 
Alstine  issued  an  execution  on  the  judgment  in  the  re- 
plevin case,  and  was  threatening  to  collect  the  sum  of  $800 
from  the  plaintiff,  when  the  plaintiff  brought  this  action, 
setting  up  the  facts  above  stated,  and,  further,  that  plain- 
tiff was  not  a  party  to  the  suit  of  Van  Alstine  v.  Van  Al- 
stine, and  at  the  time  of  the  trial  in  the  replevin  case  of 
Standard  Fvmitvre  Co.  t\  Van  Alstine  had  no  oppor- 
tunity to  plead  the  invalidity  of  the  judgment  in  the  case 
of  Van  Alstine  v.  Van  Ahtine  et  ah;  that  the  said  judg- 
ment was  null,  and  gave  the  defendant  in  the  replevin 
case  no  title  or  right  to  the  goods  or  the  judgment  for 
$800. 

Tt  is  conceded  that  the  appellant  Van  Alstine  was  and 
had  been  a  non-resident  of  this  state  for  a  year  prior  to 
the  time  of  the  trial,  and  has  no  property  within  the  juris- 
diction of  this  court ;  and  also  that  the  respondent  has  **no 
other  or  adequate  remedy  at  law  or  otherwise,  for  its  pro- 
tection against  the  threatened  acts  of  the  defendants,  nor 
to  secure  the  relief  prayed  for,  except  by  this  action.''  The 
appellants  here  rely  largly  upon  the  fact  that  the  immoral 
nature  of  the  contract  by  which  respondent  sold  the  goods 
to  Lou  Mehaffey  and  Emma  Norton  deprives  respondent 
of  a  remedy  to  relieve  itself  from  the  judgment  for  $800 
in  the  action  for  replevin,  viz.,  Standard  Furniture  Co. 
r.  Van  Alstine.     Manv  authorities  are  cited  to  the  effect 

* 

that,  where  a  contract  is  void  as  against  public  policy, 
it  will  not  be  enforced.  But  these  cases  are  not  in  point 
in  this  action.  Respondent  is  not  seeking  to  enforce  that 
contract.  Wliether  it  was  a  legal  or  an  illegal  contract  can 
make  no  difference  here.  Respondent  is  relying  upon 
another  contract,  which  is  not  against  public  policy.  It 
is  not  denied   that,   after  respondent  obtained  possession 


I 


STANDARD  FURNITURE  CO.  v.  VAN  ALSTINE.        503 
Apr.  1903.]  Opinion  of  the  Court. — Mount,  J. 

of  the  goods,  a  settlement  was  had  between  the  persons 
entitled  to  possession  thereof  and  respondent,  by  which 
settlement  all  the  right  and  interest  of  Loii  Mehaffey  and 
Emma  Norton  in  and  to  the  property  was  transferred  to 
respondent.  If  appellant  Van  Alstine  wrongfully  obtaincvl 
the  possession  of  the  property  from  Lou  Mehaffey  and 
Emma  Xorton,  the  question  as  to  how  they  came  into  pos- 
session of  it,  or  the  purposes  for  which  they  purchased 
it,  can  make  no  difference  in  this  case.  That  transaction 
is  closed.  The  fact  that  the  contract  by  which  they  ac- 
quired the  property  was  illegal  or  void  would  not  justify 
any  person  in  wrongfully  taking  the  property  away  from 
them  or  in  retaining  such  possession.  McDonald  i\  Lund, 
13  Wash.  412  (43  Pac.  348). 

It  is  further  .claimed  by  appellant  Van  Alstine  that  he 
has  a  right  to  the  property  from  the  fact  that  he  was  the 
husband  of  Lou  Mehaffey.  It  admitted,  however^  that 
the  only  other  right  of  appellant  to  the  property  is  by  vir- 
tue of  the  levy  and  sale  under  a  judgment  which  was  after- 
wards reversed  by  this  court.  The  statute,  at  §  6526,  Bal. 
Code,  provides: 

"If  by  a  decision  of  the  supreme  court  the  appellant  be- 
comes entitled  to  a  restoration  of  any  part  of  the  money  or 
property  that  was  taken  from  him  by  means  of  the  judg- 
ment or  order  appealed  from,  either  the  supreme  court  or 
the  court  below  may  direct  an  execution  or  writ  of  resti- 
tution to  issue  for  the  purpose  of  restoring  to  the  appellant 
his  property,  or  the  value  thereof.     ..." 

Laying  aside  for  the  present  the  fact  that  one  of  the 
judgment  debtors  in  Van  Alstine  v.  Van  Alstine  was  the 
wife  of  appellant,  it  follows  from  the  statute  quoted  that 
upon  the  reversal  of  the  judgment  under  which  the  prop- 
erty was  sold  the  judgment  creditor  who  sold  and  pur- 
chased the  property  at  his  own  sale  was  bound  to  return 
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the  property,  or  the  value  thereof,  to  the  judgment  debt- 
ors, and  a  writ  of  restitution  might  have  issued  therefor, 
against  which  no  defense  could  have  been  interposed.  It 
so  happened,  however,  that  when  the  reversal  of  the  judg- 
ment took  place,  the  property  which  had  been  wrongfully 
sold  and  bought  in  by  the  judgment  creditor  had  been 
wrongfully  taken  from  him  under  a  writ  of  replevin  by 
the  respondent.  The  judgment  debtors,  who  were  Lou 
Mehaffey  and  Emma  Norton,  in  the  case  of  Van  Alstine  v. 
Van  Alstine,  therefore  might  have  proceeded  against  Con 
Van  Alstine,  appellant  here,  by  execution  for  the  value  of 
the  property,  or  by  writ  of  restitution  for  the  property  it- 
self ;  and,  where  the  property  was  wrongfully  in  the  hands 
of  respondent,  as  stated,  the  owners,  from  whom  tlie  pos- 
session was  w^rongfuUy  taken,  might  have  seized  the  prop- 
erty in  resjwndent's  possession  under  the  writ  of  restitution. 
This  certainly  would  have  amounted  to  a  satisfaction  of 
the  judgment  in  favor  of  Van  Alstine  and  against  respond- 
ent for  the  return  of  the  property.  If  the  property  had 
been  voluntarily  returned  by  the  respondent  to  Con  Van 
Alstine,  and  by  him  to  the  rightful  owners,  it  certainly 
would  not  be  claimed  that  Mr.  Van  Alstine  could  there- 
upon have  had  an  execution  against  respondent  for  the 
value  of  the  property,  in  addition  to  its  return.  The  effect 
of  such  a  transaction  would  be  a  complete  satisfaction  of 
the  judgment  in  favor  of  Van  Alstine  against  respondent 
for  the  return  of  the  property.  Freeman,  Judgments  (4tli 
ed.),  §  462;  Hodson  v.  McConnel,  12  lU.  170;  Matter  v, 
Phillips,  52  Iowa,  232  (3  N.  W.  49).  If  this  is  true,  it 
follows  that  the  owners  of  the  property  entitled  to  the 
possession  were  authorized  to  go  directly  to  respondent  in 
possession,  and  receive  the  property,  or  otherwise  satisfy 
or  release  their  claim  for  the  return  of  the  property.    The 
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fact  of  such  release  or  transfer  of  title  and  right  of  pos- 
session would  operate  as  a  satisfaction  of  the  judgment 
for  its  return -botli  bv  respondent  to  Van  Alstine  and  by 
Van  Alstine  to  the  owner  as  much  as  if  Van  x\lstine  had 
received  the  property  himself  and  returned"  it  to  the 
owners,  for  he  could  receive  it  only  for  tlie  purpose  of 
turning  it  over  to  the  rightful  owners.  It  makes  no  differ- 
ence in  this  case  that  oiie  of  the  owners  of  the  property  was 
the  wife  of  appellant.  The  appellant,  when  the  pro]oerty 
was  sohl  treated  the  wife's  interest,  \vhatever  it  was,  as  a 
separate  interest  of  the  wife.  He  sold  it  and  purchased 
it  as  such.  He  cannot  now  be  heard  to  sav  that  it  was  not 
.-separate  property.  Furthermore,  even  if  her  interest  was  a 
crmimunity  interest,  it  does  not  appear  what  the  extent  of 
her  interest  was.  It  mav  have  been  much  or  little.  It 
does  appear  that  she  and  another  woman  agreed  to  pur- 
chase the  property,  and  that  the  other  woman  had  some 
interest  in  it.  The  mere  fact  that  appellant's  wife  has 
some  interest  in  the  property  would  not  authorize  the  ai> 
pellant  to  control  the  whole  property,  nor  justify  thts  court 
in  reversing  the  case;  especially  where  it  appears  that 
whatever  interest  the  two  women  had  was  suiTcndered 
prior  to  the  claim  of  the  husband  of  any  community  inter- 
est therein. 

We  think  the  judgment  of  the  lower  court  should  be  af- 
firmed, and  it  is  affirmed  accordingly. 

Fri-iEKTON,  C.  J.,  and  Hadlicy,  Anders  and  Dunbar, 
JJ.,  concur. 
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A.   If.   !NuNN,  Respondenty  v.   J.   Eugenk  Jordan,  -i/^ 

pellauf, 

APTNESSES CB088-EXA  MI  NATION. 

Prejudicial  error  cannot  be  assigned  upon  the  refusal  of  the 
court  to  permit  cross-examination  as  to  a  certain  matter,  when 
the  same  ground  had  already  been  reasonably  covered  in  prior 
cross-examination  of  the  witness. 

SAME  —  REPEATED  EXAMINATION. 

Where  an  extended  examination  has  been  had  upon  a  certain 
subject  in  evidence,  the  refusal  of  the  court  to  permit  farther 
examination  going  over  the  same  ground  would  not  be  error. 

TRIAL  —  ADMISSION  OF  EVIDENCE  —  COMMENTS  BY  COURT  —  HAR^aESS 
ERROR. 

An  alleged  copy  of  a  disputed  assignment  being  admissible 
on  a  showing  that  the  original  had  been  delivered  to  defendant 
who  refused  to  produce  it  on  demand,  it  was  not  prejudicial  error 
for  the  court  to  remark,  at  the  time  the  copy  was  offered  in  evi- 
dence, "It  would  be  admissible  for  what  it  is  worth — what  it 
shows;  just  as  much  as  the  original  would  be,"  when  subsequent 
testimony  and  instructions  made  it  clear  to  the  jury  that  defen- 
dant denied  the  existence  of  the  original  assignment. 

SAME  —  INSTRUCTIONS  —  COMMENT   ON   EVIDENCE. 

A  comment  by  the  court  in  his  charge  to  the  jury  upon  a  mat- 
ter not  material  under  the  issues  would  not  constitute  prejudicial 
error. 

APPEAL  —  OBJECTIONS  NOT  URGED  BELOW. 

The  objection  that  evidence  admitted  on  the  trial  was  hear- 
say cannot  be  raised  for  the  first  time  on  appeal,  when  specific 
objection  on  that  ground  was  not  urged  below. 

SAME  —  ERRORS  NOT  IN  RECORD. 

The  exclusion  of  record  evidence  will  not  be  considered  on 
appeal,  when  such  evidence  was  not  formally  offered  on  the  trial 
and  is  not  in  the  record  on  appeal. 

PLEADING  —  GENERAL  ISSUE  —  FAILURE  OF  CONSIDERATION. 

A  failure  of  consideration  is  not  raised  by  an  answer  of  gen- 
eral denial  in  an  action  on  an  instrument  which  imports  a  con- 
sideration. 
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Appeal  from    Superior    Court,    King    County. — Hon. 
Wii-LiAM  R.  Bell,  Judge.    Afiirmed. 

James  Hamilton  Lewis  and  R.  B.  Alhertson,  for  appel- 
lant. 

Preston  &  Embree,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

H-iVDLKY,  J. — Respondent  brought  this  action  against 
appellant  for  the  recovery  of  money.  The  complaint 
alleges  that  on  the  2d  day  of  September,  1898,  the  Klon- 
dike, Yukon  &  Copper  River  Company,  a  corporation,  was 
indebted  to  respondent  in  the  sum  of  $500  for  services  per- 
formed and  for  money  furnished  and  advanced  by  him  to- 
said  company;  that  on  said  date,  for  and  in  consideration 
of  the  sum  of  $500,  which  appellant  agreed  and  promised 
to  pay  respondent  on  demand,  the  respondent  sold  and,  by 
written  assignment,  transferred  and  set  over  unto  appel- 
lant his  said  demand  for  $500  owing  him  from  said  com- 
pany as  aforesaid.  It  is  averred  that  no  part  of  said  pur- 
chase price  has  been  paid,  and  judgment  is  demanded  for 
the  sum  of  $500,  with  interest  at  the  legal  rate  from  Sep- 
tember 2,  1898.  The  answer  is  a  general  denial.  A  trial 
was  had  before  a  jury,  resulting  in  a  verdict  in  favor  of 
respondent  for  the  amount  demanded  in  the  complaint. 
From  a  judgment  entered  in  accordance  with  the  verdict, 
this  appeal  is  prosecuted. 

It  is  assigned  that  the  court  erred  in  refusing  to  permit 
appellant  to  cross-examine  respondent  ccmcerning  a  letter- 
press copy  of  the  assignment  of  said  claim  to  appellant. 
Respondent  had  notified  appellant  to  produce  the  original 
assignment,  which  he  said  was  delivered  to  appellant.  This 
was  not  done,  and  he  thereupon  sought  to  introduce  what 
he  testified  was  a  copy  of  the  original.     Respondent  testi- 
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fied  that  the  copy  was  taken  the  day  of  its  date,  and  in  the 
letter  book  i)roduced  there  was  a  copy  of  another  writing, 
bearing  a  later  date,  which  liad  been  copied  on  a  preceding 
page.  Appellant's  complaint  is  that  he  was  not  permitted 
to  cross-examine  in  relation  to  said  transposition  of  dates. 
Such  cross-examination  was  not  material,  except  in  so  far 
as  it  may  have  borne  upon  the  credibility  of  the  respond- 
ent's testimony  concerning  the  assignment.  The  record, 
however,  discloses  that  when  respondent  was  being  exam- 
ined in  chief,  by  way  of  identifying  the  copy,  appellant's 
<?ounsel  asked  and  was  granted  leave  to  cross-examine  the 
witness  in  relation  thereto.  The  cross-examination  con- 
tinued for  some  time,  covering  the  very  ground  which  it 
is  now  urged  he  was  prevented  from  covering.  ^Vfter  some 
time,  respondent  objected,  and  the  objection  was  sustained. 
In  any  event,  the  ground  had  already  been  reasonably  cov- 
^ered,  the  witness  had  made  his  explanation,  and  we  do 
not  think  prejudicial  error  was  committed  by  sustaining 
the  objection  at  the  time  it  was  done. 

It  is  next  urged  that  error  was  committed  by  the  admis- 
sion in  evidence  of  the  copy  of  the  assignment,  and  by  the 
remark  of  the  court  in  connection  therewith.  The  com- 
plaint alleged  a  written  assignment  The  witness  testifies 
that  the  original  thereof  was  delivered  to  appellant  Tfo- 
tice  to  produce  it  at  the  trial  was  shown.  It  was  not 
produced.  The  writing  offered  was  identified  as  a  copy 
of  the  original.  We  know  of  no  reason  why  it  was  not  ad- 
missible under  those  conditions.  The  remark  of  the  court 
urged  as  error  was  as  follows:  "It  would  be  admissible 
for  what  it  is  worth — what  it  shows ;  just  as  much  as  the 
original  would  be."  No  exception  was  taken  to  this  re- 
mark of  the  court.  But  in  any  event  we  do  not  see  that  the 
remark  was  necessarily  prejudicial.    The  court  did  not  say 
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that  the  paper  would  conclusively  prove  what  it  showed, 
but  that  it  was  simply  admissible  for  what  it  showed,  as 
the  original  would  be  for  the  same  purpose.  It  was  made 
very  clear  to  the  jury,  however,  by  the  admission  of  sub- 
sequent testimony  and  by  instructions,  that  appellant  de- 
nied the  existence  of  an  original  assignment ;  and,  if  they 
believed  that  to  be  true,  they  knew  that  the  copy  intro- 
duced did  not  prove  what  it  purported  to  prove.  In  sTich 
event,  they  knew,  as  the  court  remarked,  that  it  had  been 
admitted  for  what  it  showed,  and  for  what  that  showing 
was  worth,  but  that,  in  the  light  of  other  evidence,  its 
showing  was  valueless. 

Respondent  had  been  the  agent  at  Seattle  for  the  said 
Klondike,  Yukon  &  Copper  River  Company.  A  certain 
dredger,  with  its  equipment,  belonging  to  said  company, 
was  stored  in  a  warehouse  in  Seattle  at  the  time  respondent 
alleges  he  assigned  his  claim  against  said  company  to  up- 
])ellant.  Respondent  also  claimed  he  had  authority  from 
the  company  to  sell  the  dredger  and  apply  the  proceeds 
upon  the  payment  of  the  company's  debts,  including  his 
own  claim.  He  testified  that  appellant  wished  to  buy  the 
dredger,  and  that  it  was  agreed  that  he  should 
pay  respondent  »$500  for  his  claim  against  the 
company,  and  might  afterwards  turn  in  the  as- 
signed claim  to  the  company  as  a  payment  of 
$500  upon  the  dredger,  for  which  he  agreed  with  re- 
spondent, representing  the  company,  to  pay  $700.  It  was 
shown  that  the  two  went  to  the  warehouse  together,  and  re- 
spondent turned  over  to  appellant  the  dredger,  whereupon 
app)ellant  paid  him  some  money.  Appellant  claims  that 
he  simply  loaned  the  money,  and  took  the  dredger  as  a 
pledge  for  it,  while  respondent  claims  that,  as  agent  for 
the    company,    he   sold    appellant   the   dredger;    that    the 
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money  paid  was  to  apply  upon  the  balance  of  the  agreed 
price  for  the  dredger,  over  and  above  the  amount  of  re 
spondent's  claim ;  and  that  appellant  promised  to  pay  the 
latter  amount  to  him.  Thus  the  dredger  was  turned  over 
to  appellant.  At  the  trial  there  was  much  evidence  about 
the  subsequent  history  of  the  dredger,  and  appellant  as- 
signs as  error  that  he  was  precluded  from  tracing  this  his- 
tory. The  record,  however,  discloses  an  extended  examiu- 
ation  upon  that  subject ;  and  when  the  objection  was  made, 
wrhich  the  coTirt  sustained,  and  upon  which  this  alleged 
error  is  based,  it  was  stated  as  a  reason  that  the  ground 
Tiad  already  been  gone  over.  The  court  reasonably  and 
properly  sustained  the  objection  upon  that  ground. 

Somewhat  related  to  the  subject  last  discussed  is  an 
error  assigned  upon  the  following  words  of  the  court  in  an 
instruction ; 

"It  is  conceded  that  the  dredger  was  transferred  and  de- 
livered to  the  defendant  and  re-stored  bv  him  in  the  ware- 
house  in  the  name  of  his  company,  the  Histogenetic  Medi- 
cine Co.,  and  that  he  has  never  returned  or  offered  to  re- 
turn it  to  the  original  owners." 

It  is  urged  that  such  a  concession  was  not  made,  and 
that  the  remark  was  an  imwarranted  comment  upon  the 
evidence.  If  the  concession  was  not  actually  made  in 
words,  as  we  understand  the  record,  appellant's  ovm  testi- 
mony and  the  admissions  amounted  practically  to  such  con- 
cession. However,  in  the  same  instruction  the  court  told 
the  jury  that  matters  pertaining  to  the  dredger  were  im- 
material, except  in  so  far  as  they  may  throw  light  upon  the 
subject  of  the  assignment.  The  complaint  simply  alleged 
the  assignment  of  an  account  to  appellant  for  which  he 
agreed  to  pay,  and  the  suit  was  brought  to  recover  upon 
that  promise.     The  only  essential  facts  under  tlio  issues 
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were,  did  appellant  buy  the  claim  and  agree  to  pay  for 
it  ?  It  was  immaterial  what  mav  have  been  done  concern- 
ing  a  dredger.  Nothing  is  said  of  a  dredger  in  the  com- 
plaint or  answer.  Wliatever  may  pertain  to  the  dredger 
relates  only  in  an  explanatory  and  historical  way  to  the 
question  of  consideration  for  the  assignment  of  the  claim, 
and  that  question  is  not  raised  in  the  pleadings.  The 
assignment  is  simply  denied.  If  there  was  no  assignment, 
there  was  no  consideration.  If  there  was  an  assignment, 
the  consideration  was  a  promise  to  pay  money,  and  the 
dredger  or  its  whereabouts  became  no  part  of  it  We 
think  in  view  of  the  issues  and  of  the  evidence  as  thev 
stood,  and  also  considering  the  whole  instruction,  the  criti- 
cized words  were  not  prejudicial. 

It  is  next  urged  that  the  court  erred  in  permitting  re- 
spondent to  testify  as  to  what  was  said  by  the  president  of 
the  said  company,  and  also  by  members  of  a  committee 
thereof,  concerning  the  existence  and  amount  of  indebted- 
ness of  the  corporation  to  respondent.  It  is  claimed  that 
such  was  hearsay-  testimony,  and  that,  since  the  indebted- 
ness was  denied,  it  was  erroneously  admitted.  We  do  not 
find  that  specific  objection  was  made  as  to  the  bearing  of 
the  statements  upon  the  question  of  indebtedness  of  the 
company  to  respondent.  Wliat  was  said  by  the  witness 
upon  that  subject  was  incidental  to  what  he  stated  as  to 
authority  given  him  by  those  representatives  of  the  com- 
pany to  sell  the  dredger,  and  the  court  announced  that 
the  testimony  was  admitted  as  bearing  upon  the  question 
of  his  authority  to  sell  the  dredger.  Such  appears  to  have 
been  the  only  purpose  in  the  mind  of  the  court  at  the  time, 
and  counsel  did  not  direct  his  attention  to  the  further 
ground  of  objection.  For  the  purpose  stated  by  the  court, 
Ave  think  the  evidence  was  competent,  and,  since  the  court's 
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attention  was  not  specifically  called  by  objection  to  the 
bearing  the  testimony  had  upon  the  subject  of  the  indebt- 
edness of  the  company  to  the  respondent,  we  think  it 
should  not  now  be  held  to  be  reversible  error.  Moreover, 
the  essential  inquiry  was,  had  there  been  an  assignment  of 
account,  and  a  promise  to  pay?  If  there  was  in  fact  no 
assignment,  it  was  immaterial  whether  an  indebtedness 
existed  or  not.  If  there  was  an  assignment,  then  anv 
claim  as  to  the  nonexistence  or  as  to  the  amount  of  the  in- 
debtedness upon  which  such  assignment  was  based  relates 
only  to  the  question  of  want  or  failure  of  consideration, 
which  is  not  raised  by  the  pleadings.  The  answer  being 
a  g-eneral  denial,  failure  of  consideration  is  not  raised, 
Avithin  the  rule  followed  by  this  court  in  Griffith  r. 
Wright,  21  Wash.  494  (58  Pac.  582).  In  view  of  the  is- 
sues, there  was  no  prejudicial  error  under  this  assignment. 

It  is  assigned  that, inasmuch  as  respondent  admitted  that 
disbarment  proceedings  had  been  instituted  against  him 
in  the  state  of  Minnesota,  the  court  erred  in  not  jDennit- 
ting  the  record  of  his  actual  disbarment  to  be  admitted  in 
evidence.  The  record  referred  to  was  not  identified,  was 
not  formally  oflFered  in  evidence,  and  is  not  in  the  record 
before  us.  Whatever  might  be  said  under  this  assignment 
if  the  record  were  here,  we  shall  not  discuss  the  admissi- 
bilitv  of  record  evidence  not  before  us. 

It  is  last  insisted  that  a  new  trial  should  have  been 
granted  for  reasons  heretofore  discussed,  and  for  the  fll^ 
ther  reason  that  the  verdict  is  not  sustained  by  the  evi- 
deuce.  There  is  evidence  in  the  record  to  support  the 
verdict.  The  testimony  is  in  hopeless  conflict.  It  would 
be  difficult  to  find  a  case  where  the  principal  parties  in 
interest  contradict  each  other  more  fully  upon  material 
matters.     The  jury  have  passed  upon  the  evidence  and  we 
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866  no  reason  for  disturbing  tho  verdict.  We  believe  the 
court  did  not  err  prejudicially,  and  the  judgment  is  af- 
firmed. 

FuLUEETON,  C.  J.,  and  Mount,  Dunbab  and  Aktdbes, 
JJ.,  concur. 


[No.  4220.     Decided  April  6,  1903.] 

GzoBOE  H.  TiLTON  et  ux.,  AppellantBj  v.  Edwabd  O'Shea 

et  aL,  Bespondente. 

WOKECLOSUBM  DBCBEB  — -  OQIXATEBAIi  ATTACK -— IBBBaULASITIBS  —  PU^ 
UGATION  or  BX7MM0NS  FBIOB  TO  AFUDAVIT. 

The  publication  of  summons  In  a  foreclosure  proceeding  prior 
to  the  filing  with  the  clerk  of  the  court  of  the  affidavit  showing 
tfce  existence  of  the  necessary  facts  for  publication,  as  required 
hy  Laws  1893,  p.  410,  9  9,  is  merely  an  Irregularity,  which  is 
Jnauffident  on  collateral  attack  to  warrant  any  finding  against 
the  validity  of  the  foreclosure  decree. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Wn-xiAM  E.  EicHAKDBON,  Judge.    Affirmed. 

Gleeson  &  Stayt,  for  appellants. 
P.  F.  Quinn,  ior  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fm-LEBTON,  C.  J. — Goodall  and  wife,  being  the  owners 
of  certain  real  property  situate  in  Spokane  county,  mort- 
gaged the  same  to  the  respondent  Phineas  J.  Horwitz  to 
secure  a  loan  of  $6,000.  Later  they  conveyed  the  property 
to  the  appellants.  Thereafter  Horwitz  began  proceedings 
to  foreclose  his  mortgage,  prosecuted  the  same  to  judgment 
and  sale,  became  the  purchaser  at  the  sale,  and  entered  into 
the  possession  of  the  property.     Afterwards  he  sold  the 
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property  to  the  respondents^  O'Shea.  The  appellantB^ 
assuming  that  the  foreclosure  proceedings  were  void, 
brought  this  action  to  redeem  from  the  mortgage ;  treating 
the  respondents  as  mortgagees  in  possesdion,  and  asking 
them  to  account,  as  such,  for  the  rents,  issues,  and  profits. 
Judgment  went  against  them,  from  which  they  appeal 

The  statute  relating  to  the  service  of  summons  in  force 
at  the  time  the  foreclosure  proceedings  were  had  (Laws 
1893,  p.  410,  §  9)  authorized  the  service  of  a  summons 
by  publication  ^'  .  .  .  upon  the  filing  of  an  affidavit 
.  .  .  with  the  clerk  of  the  court,  .  .  .  stating 
the  existence  of  certain  facts.  The  record  in  the  fore- 
closure proceedings  shows  that  the  summons  in  that  ctae 
was  published  for  the  first  time  on  the  27th  day  of  April, 
1895,  while  the  affidavit  for  publication  bears  the  file  mark 
of  the  clerk  of  the  court  as  of  the  15th  day  of  May  follow- 
ing. The  appellants  were  among  the  defendants  on  whom 
service  was  sought  to  be  made  by  publication,  and,  as  they 
were  the  owners  of  the  legal  title  to  the  property,  it  is  con- 
tended that  this  defect  appearing  on  the  face  of  the  record 
renders  the  decree  of  foreclosure,  and  all  of  the  proceed- 
ings had  thereunder,  null  and  void.  There  are  cases  which 
hold  with  this  contention.  It  was  so  held  in  Barber  v. 
Morris,  87  Minn.  194  (88  K  W.  559,  5  Am.  St  Sep.  , 

886),  under  a  statute  the  exact  counterpart  of  our  own,  i 
and  on  a  similar  state  of  facts,  and  cases  from  other  juris-  i 
dictions  under  somewhat  similar  statutes  can  be  found. 
It  seems  to  us,  however,  that  these  cases  are  unsound  in 
principle.  The  filing  of  the  affidavit  is  but  one  step  in  die 
preliminary  proceedings  leading  up  to  the  service.  Its 
purpose  is  not  to  give  the  defendants  notice,  but  to  insure 
that  a  cause  exists  for  service  of  sunmions  in  that  pardea- 
lar  manner.     The  omission  in  nowise  detracts  from  the 
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amount  of  notice  the  defendants  receive,  nor  can  it  in  any 
manner  affect  any  of  their  substantial  rights.  It  is  there- 
fore but  an  irregularity — sufficient,  perhaps,  to  warrant 
^  reversal  of  a  judgment  on  a  direct  appeal,  but  insufficient 
on  a  collateral  attack  to  render  the  judgment  void.  ^ 
The  judgment  is  affirmed. 

MoTJiifT  and  Dttnbab^  JJ.,  concur. 


[No.  4404.     Decided  April  6,  1008.] 

The  State    of   Washinqtomt,   Bespondent,    v.    W.    A. 

Lewis,  Appellant. 

CBIMINAL  LAW  —  INVOBMATION  —  BUFTICIENCT. 

In  a  proBecntion  by  information,  it  is  not  necessary  that  the 
infoimatlon  should  allege  that  the  grand  jury  was  not  in  session, 
or  that  defendant  had  been  committed  on  said  charge  by  a 
magistrate,  although  such  facts  must  exist  in  order  to  authorize 
the  filing  of  an  Informlation. 

SAMX-^COMlCBNGEMEirr  OF  TBIAL  —  Iin)0BSSMSNT  OF  WITNESSES  ON 
INIOBMATION. 

A  trial  does  not  begin  until  the  acceptance  and  swearing  of 
the  ]my,  and  the  names  of  witnesses  may  properly  be  indorsed 
upon  an  Information  at  any  time  prior  to  the  commencement  of 
the  trial. 

aAMX  —  BILL  OF  FABTICULABS. 

In  a  prosecution  for  embezzlement  the  refusal  of  the  court  to 
require  a  bill  of  particulars  to  be  furnished  is  not  erronebus, 
-whxre  the  information  presents  a  clear  statement  of  facts  in 
setting  forth  the  facts  constituting  the  crime  with  which  defen- 
dant is  charged. 

8A3CB  —  FOBIOCB  JBOFABDT  —  DISCHABGK  OF  JT7BT  ON  HOUDAT. 

A  holiday  not  being  dies  non  juridicua  but  having  only  such 
sanctity  as  is  attached  to  it  by  statute,  the  action  of  the  court  in 
discharging  a  Jury  in  a  criminal  case  on  a  holiday  because  of  its 
inability  to  agree  would  not  be  a  void  act,  under  our  statutes. 
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8o  aB  to  constitute  fonner  jeopardy  entitling  the  defendant  to  a 
discharge. 

SAMS  —  PLSADINO  —  BEPLT  BT  STATE  UNITSCESSABT. 

It  is  not  necessaty  for  the  state  to  avoid  by  reply  any  defense 
set  up  in  a  criminal  case,  as  the  only  pleadings  proylded  by 
statute  on  the  part  of  the  state  are  the  infonnation  or  indict- 
ment. 

Appeal  from  Superior  Court,  Spokane  County. — ^Honr. 
Frank  H.  Rudkin,  Judge.    Affirmed. 

T.  O.  Griff itts  and  W.  S,  Lewis,  for  appellant. 

Horace  Kimball,  Prosecuting  Attorney,  and  Miles  Foin- 
dexter,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar^  J. — The  first  assignment  of  error  goes  to  the 
sufficiency  of  the  information,  which  is  as  follows : 

"That  said  defendant  W.  A.  Lewis,  in  the  county  of 
Spokane,  and  state  of  Washington,  on  tiie  27th  day  of 
June,  1900,  being  then  and  there  the  agent  and  attorney 
at  law  of  one  Nettie  Brauer  Piatt,  as  administratrix  of 
the  estate  of  J.  Henry  Brauer,  deceased,  she,  the  said  Net- 
tie Brauer  Piatt,  being  then  and  there  the  duly  appointed, 
qualified  and  acting  administratrix  of  the  said  estate,  was 
then  and  there  by  virtue  of  being  such  agent  and  attorney 
at  law,  by  the  said  Nettie  Brauer  Piatt,  as  such  adminis- 
tratrix, entrusted  with  the  sum  of  fourteen  hundred  and 
seventy-nine  and  42-100  dollars,  lawful  money  current  of 
the  United  States,  of  the  value  of  fourteen  himdred  sev- 
enty-nine and  42-100  dollars,  the  said  money  being  then 
and  there  the  property  of  the  said  Nettie  Brauer  Piatt, 
as  such  administratrix,  the  said  W.  A.  Lewis,  by  virtue 
of  being  entrusted  with  the  said  money  as  aforesaid,  and 
as,  by  virtue  and  on  account  of  being  such  agent  and  at- 
torney of  the  said  Nettie  Brauer  Piatt,  as  such  adminis- 
tratrix, as  aforesaid,  did  then  and  there  receive  and  take 
into  his  possession  the  money  aforesaid,  which  he,  the  aaiJ 
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defendant,  then  and  there  held  for,  and  in  the  name,  and  on 
acoount  of,  the  said  Nettie  Brauer  Piatt,  as  such  adminis- 
tratrix, and  he,  the  said  W.  A.  Lewis,  did  then  and  there 
as  aforesaid  wilfully,  intentionally,  wrongfully,  unlawful- 
ly, fraudulently,  and  feloniously  convert  to  his  own  use  the 
said  money,  thereby  committing  the  crime  of  larceny,  con- 
trary to  the  statute  in  "such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of  Washington." 

This  information  complies  so  clearly  and  distinctly  with 
the  requirements  of  the  statute  that  it  precludes  discussion 
as  to  the  sufficiency  of  the  facts  stated.  The  verification 
also  complies  with  the  statute,  and  shows  the  condition 
precedent  to  the  right  to  file  the  same.  In  addition  to  this, 
we  held  in  State  v.  Anderson,  5  Wash.  350  (31  Pac.  969), 
and  in  subsequent  cases,  that,  in  the  prosecution  of  a  de- 
fendant by  information,  it  was  not  necessary  that  the  in- 
formation should  allege  that  there  was  no  grand  jury  in 
session,  and  that  defendant  had  been  committed  on  said 
charge  by  a  magistrate;  that,  notwithstanding  such  facts 
must  exist  to  authorize  the  prosecuting  attorney  to  file 
the  information,  it  was  not  necessary  that  the  existence 
or  nonexistence  of  such  facts  should  be  made  to  appear 
upon  the  face  of  the  information. 

Begarding  the  alleged  error  in  allowing  indorsement  of 
names  of  witnesses  after  commencement  of  trial,  it  seems 
that  the  names  were  indorsed  before  the  acceptance  and 
swearing  in  of  the  jury.  It  was  decided  by  this  court  in 
State  V.  Lee  Boon,  7  Wash.  308  (34  Pac.  1103),  that  the 
trial  did  not  commence  until  the  jury  had  been  accepted 
and  sworn,  and  that  it  was  not  error  for  the  prosecuting 
attorney  to  indorse  the  names  of  witnesses  upon  the  infor- 
mation before  that  time.  In  addition  to  this,  it  has  been 
the  uniform  holding  of  this  court  that  such  indorsement 
after  the  commencement  of  the  trial  is  not  reversible  error, 
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but  may  be  ground  for  a  continuance.  State  v.  John  Port 
Townsend,  7  Wash.  462  (36  Pac.  367),  and  many  gubae- 
quent  cases. 

What  we  have  said  in  relation  to  the  alleged  error  of 
the  court  in  refusing  to  sustain  the  motion  to  set  aside  the 
information  will  apply  to  the  second  assignment  of  error, 
in  relation  to  overruling  the  demurrer  to  the  information. 

There  was  no  error  in  denying  challenge  to  panel  and 
to  jurors.  There  is  no  sufficient  showing  made  that  the 
jury  conunissioners  did  not  substantially  comply  with  the 
law,  even  though  timely  objection  had  been  made.  From 
a  consideration  of  the  whole  examination  of  juror  Tucker, 
we  are  satisfied  that  he  was  a  disinterested  juror.  The 
same  may  be  said  of  the  qualifications  of  the  juror  Olsen. 

Neither  do  we  think  there  was  any  merit  in  defendant's 
motions  to  require  the  state  to  elect  and  to  furnish  a  bill 
of  particulars.  We  are  unable  to  discover  any  duplicity 
or  ambiguity  in  the  information.  It  presents  a  clear  state- 
ment of  facts,  and  notifies  the  defendant  what  crime  he  is 
charged  with  committing,  and  what  he  is  called  upon  to 
defend  against  as  plainly  as  any  bill  of  particulars  could. 

The  next  assignment  of  error  is  more  troublesome.  The 
trial  upon  which  this  conviction  was  obtained  was  the 
second  trial  of  the  cause.  The  first  trial  proceeded  to  the 
submission  of  the  cause  to  the  jury  on  December  31, 1901. 
On  the  first  day  of  January,  1902,  the  court  discharged 
the  jury  from  a  further  consideration  of  the  cause,  he  be- 
ing convinced,  as  stated  in  the  order,  that  the  jury  could 
not  agree  on  a  verdict;  and  it  is  earnestly  contended  by 
the  appellant  that,  the  first  day  of  January  being  a  non- 
judicial day,  the  action  of  the  judge  in  discharging  the 
jury  was  without  authority  of  law  and  void ;  that  by  said 
action  the  court  lost  jurisdiction  of  the  cause;  and  that, 
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appellant  having  been  in  jeopardy  in  the  former  trial, 
such  trial  is  a  bar  to  any  subsequent  prosecutiou,  under 
the  constitutional  provision  that  no  person  shall  be  twice 
put  in  jeopardy  for  the  same  offense.  It  is  insisted  by  the 
respondent  that  this  point  is  not  properly  raised  on  this 
appeal,  but,  in  consideration  of  the  conclusion  reached  on 
the  merits  of  the  question,  we  will  not  pass  upon  the  ob- 
jection interposed  to  its  consideration.  Upon  this  subject 
there  is  a  conflict  of  authority ;  most  of  the  cases  cited  by 
the  appellant,  however,  being  cases  where  the  judicial  act 
challenged  was  done  on  Sunday.  There  is  no  distinction 
in  our  statute  in  this  respect  between  Sunday  and  any 
other  legal  holiday,  but  the  reason  for  sustaining  objec- 
tions to  judicial  acts  on  Sunday  will  not  always  apply  to 
acts  done  on  other  holidays.  For  instance,  one  of  the 
main  cases  on  which  appellant  relies,  viz..  Ex  parte  Tice, 
82  Ore.  179  (49  Pac.  1038),  bases  its  decision  largely  on 
the  assumed  fact  (over  which  there  is  a  great  diversity  of 
judicial  opinion)  that  at  the  common  law  Sunday  was  dies 
mm  juridicus,  and  that,  the  statutes  of  Oregon  (which  are 
similar  to  our  statutes)  not  expressly  conferring  such 
right,  the  common  law  must  obtain.  The  case  is  not  per- 
tinent here,  for  the  reason  that  New  Year's  Day  was  not 
dies  rum  at  the  common  law.  At  the  common  law  a  holi- 
day was  not,  as  in  the  case  of  Sunday,  dies  non  juridicus, 
and  holidays  have  only  the  sanctity  attached  to  them  by 
statute.  20  Enc.  PI.  &  Pr.,  p.  1205.  So  that  a  great  deal 
of  the  religious  fervor  and  sentiment  which  characterized 
and  probably  prompted  many  of  the  early  decisions  in  the 
Sunday  cases  would  not  be  controlling  or  appropriate  in 
a  case  of  this  kind.  Some  of  the  cases,  however,  have 
based  their  decisions  squarely  on  the  nature  of  the  statute 
in  relation  to  holidays.    Among  these  is  W earns  v.  Smith, 
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32  Wis.  412.     The  case  of  People  v.  Cage,  48  CaL  323 
(17  Am.  Bep.  436),  cited  by  appellants^  was  baaed  upon 
the  fact  that  discretion  of  the  court  in  discharging  a  jury 
unable  to  agree  must  be  exercised  upon  some  kind  of  evi- 
dence, that  the  judgment  of  the  court  on  that  point  should 
be  expressed  in  some  form  upon  the  record,  and  that  it  was 
not  so  expressed.    That  the  court  did  not  intend  to  decide 
that  the  jury  could  not  be  discharged  if  there  was  a  neces- 
sity therefor  and  such  necessity  was  shown  by  the  record 
is  conclusively  shown  by  the  fact  that  the  same  court,  three 
months  later,  in  People  v,  Lightner,  49  Cal.  226,  held  that 
the  court  had  power  to  adjudicate  the  fact  that  a  jury  in 
a  criminal  case  cannot  agree,  and  could  then  continue  the 
case  until  the  next  term.    In  Thompson  v.  Churchy  13  Neb. 
287  (13  K  W.  626),  under  a  statute  identical  with  ours, 
it  was  held  that  upon  the  return  of  a  verdict  it  was  the 
duty  of  a  justice  to  render  judgment  at  once.     It  is  the 
universally  accepted  doctrine  that  under  these  restrictive 
statutes  the  court  has  a  right  to  do  any  act  that  is  necessi- 
tated by  the  right  conferred,  or  that  logically  follows  or 
is  necessarily  incidental  thereto.     Our  statute  expressly 
confers  the  right  on  the  judge  to  instruct  the  jury  on  a 
holiday,  when  requested,  and  to  receive  the  verdict  wh«i 
rendered.    The  supreme  court  of  Illinois,  in  Johnston  v. 
People,  31  111.  469,  in  discussing  the  term  "necessity," 
said : 

"  .  .  .  we  are  not  to  understand  by  the  word 
^necessity'  a  physical  and  absolute  necessity,  but  a  moral 
fitness  or  propriety  of  the  work  done  under  the  circom- 
stances  of  each  particular  case." 

So  here,  there  was  not  only  a  moral  fitness  and  propriety 
in  discharging  the  jury  when  it  became  evident  that  it 
could  not  agree,  but  such  an  act  is  incidental  to  the  ri^t 
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to  receive  the  verdict.  Without  attempting  to  discuss  the 
multitude  of  cases  cited  in  the  brief  on  this  subject,  we 
are  of  the  opinion  that  the  former  trial  was  not  a  bar  to 
this  action. 

In  response  to  the  contention  that  appellant's  plea  of 
former  acquittal  was  good  upon  its  face,  and  that  the  only 
way  of  avoiding  it  is  by  reply,  it  may  be  suggested  that 
our  criminal  procedure  is  statutory,  and  iiiat  there  is  no 
provision  for  any  pleading  on  the  part  of  the  state  except 
the  information  or  indictment.  There  seems  to  be  no 
merit  in  this  aseignment  in  any  particular. 

An  examination  of  the  record  convinces  us  that  there 
was  no  error  in  the  admission  or  rejection  of  testimony. 
It  is  urged  that  the  court  erred  in  not  submitting,  in  the 
first  paragraph  of  the  instructions,  the  question  of  former 
jeopardy  and  acquittal  to  the  jury.  In  addition  to  the 
fact  that  the  proper  instruction  was  afterwards  substan- 
rially  given,  we  have  been  unable  to  discover  any  testi- 
mony on  that  point  which  would  warrant  an  instruction. 
The  introduction  of  the  record  raises  the  legal  question 
which  we  have  discussed  above. 

We  have  carefully  examined  the  other  errors  assigned 
by  appellant.  In  some  instances  they  are  not  justified 
by  the  record,  and,  where  they  are,  we  are  convinced  by 
an  examination  of  the  record  that  no  error  was  committed 
by  the  court  either  in  giving  or  refusing  instructions,  with 
reference  to  the  actions  of  the  prosecuting  attorney,  or'  in 
any  other  particular.  The  evidence  was  amply  sufficient 
to  sustain  the  judgment,  and,  in  the  absence  of  legal  error, 
it  is  affirmed. 

FiTULEBTON,  C.  J.,  and  Haduey,  Mount  and  Andeks, 
•T»T.,  concur. 
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83  3u|  John  J.  Dbgker,  Appellant,  v.  Stimson  Mill  CoMPAmr, 

37  ^\  Respondent. 

U    ^  MABTEB  Am)  SKBVANT — SAFE  PLACB  TO  WOBK. 

jTf  522  -^  employee  of  a  saw  vAW  who  was  injured  by  the  giylng  way 

I4Lri?  of  a  handrail  against  which  he  fell  in  attempting  to  cant  a  log 

42  Ul  ^^  ^®  ^^B  chute,  cannot  recoyer  damages  from  his  employer, 

~  where  it  appears  that  the  rail  was  sufflcient  for  its  purpose— 

that  of  steadying  persons  passing  up  and  down  the  chute— and 

that  the  accident  of  falling  against  the  rail  while  canting  logs 

was  one  which  a  reasonably  careful  employer  could  not  be  held 

to  anticipate. 

Appeal  from    Superior    Court,    Xing    Counly. — ^Hon. 
William  R.  Bell^  Judge.     Affirmed. 

James  E.  Bradford  (Oeorge  Cudhie  and  E.  M.  Farmer, 
of  counsel),  for  appellant 

Root,  Palmer  &  Brown,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  for  personal  injuries.  The  lower 
court  granted  a  nonsuit,  on  motion  of  respondent,  after 
the  plaintiff's  evidence  was  all  in,  and  dismissed  the 
action.  The  appellant  was  employed  by  respondent  for 
the  purpose  of  rolling  logs  from  a  log  chute  to  a  legging 
deck  in  respondent's  saw  mill.  Appellant  had  been  en- 
gaged in  this  and  other  work  for  respondent  several 
months,  and  was  an  experienced  man  at  the  business.  On 
the  second  day  of  October,  1901,  appellant  undertook  to 
roll  a  long  log  from  the  chute  to  the  lo^ng  deck  by  means 
of  a  canthook,when  he  fell,  striking  against  a  railing  which 
gave  way,  and  he  was  precipitated  to  the  ground  below — 
some  eighteen  feet — and  severely  injured.     The  mill  and 
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log  deck  extended  in  a  northerly  and  southerly  direction. 
The  log  deck  consisted  of  three  main  parts :  (1 )  The  east- 
erly part  was  a  passage  way  about  two  feet  wide  extending 
from  the  water  below  on  an  inclined  plane  to  the  mill 
above.  Along  the  outer  side  of  this  passage  way  was  a 
rail  made  of  timbers  two  by  three  inches.  This  rail  was 
fastened  to  the  top  of  upright  pieces  of  the  same  size^  six 
feet  apart  and  about  three  feet  in  height.  At  the  bottom 
of  the  passageway,  on  the  outer  side  thereof,  was  a  board 
one  by  twelve  inches,  placed  edgewise  and  extending  the 
length  of  the  passageway,  fastened  to  the  upright  pieces. 
(2)  Next  to  the  passageway  on  the  west  was  the  log  chute 
about  eight  feet  wide.  This  log  chute  extended  from  the 
water  ,to  the  mill,  a  distance  of  sixty  feet,  and  on  into  the 
mill  about  thirty  feet.  On  each  side  of  this  log  chute  were 
guides  made  by  placing  wide  pieces  of  timber  on  the  floor 
of  the  chute,  and  narrower  pieces  on  top  of  these  to  the 
height  of  about  fifteen  or  twenty  inches.  The  object  of 
these  guides  was  to  keep  the  logs  within  the  chute.  (3) 
The  log  deck  proper  was  to  the  west  of  the  log  chute,  at 
the  northerly  end  thereof,  within  the  mill.  It  was  a 
platform  about  ten  feet  wide  and  thirty  feet  long.  To 
the  west  of  the  log  deck  was  a  carriage,  upon  which  the 
logs  were  carried  to  the  saws.  The  log  deck  and  the  chute 
at  the  mill  were  about  eighteen  feet  above  the  ground.  At 
the  time  of  the  accident  four  small  logs  had  been  drawn 
up  the  log  chute  into  the  mill.  Three  of  these  logs  were 
about  thirty-two  feet  long,  and  the  other  one,  lying  to  the 
east,  was  about  forty  feet  in  length.  Appellant  had  rolled 
the  three  shorter  logs  from  the  chute  to  the  log  deck.  He 
Tvas  attempting  to  roll  the  longer  one  when  the  accident 
occurred.  This  log,  on  account  of  its  length,  extended 
several  feet  outside  of  the  mill.    The  chute  inside  of  the 


524  dex:jker  y.  stimson  mill  co. 

Opinion  of  the  Court. — amount,  J.  [31  Wash. 

mill  was  nearly  level^  so  that  the  part  of  the  log  whidi 
projected  outside  of  the  mill  was  a  little  above  the  floor 
of  the  chute.    Appellant  went  outside  with  his  canthook^ 
80  as  to  get  a  better  hold  of  the  log.    He  was  standing  in 
the  passageway  on  the  east  of  the  log,  attempting  to  roll 
the  log  west  on  to  the  log  deck,  when  in  some  manner  his 
canthook  slipped,  and  he  fell  against  the  hand  rail  at  his 
rear,  on  the  east  of  the  passageway.    This  rail,  by  force  of 
his  weight,  gave  way,  and  he  fell  below.     The  negligence 
claimed  is  (1)  in  the  improper  and  negligent  construction 
of  the  rail;  (2)  negligent  use  by  respondent  of  xmflt  and 
unsuitable  material  in  its  construction;   (3)  negligently 
allowing  said  materials  to  be  and  remain,  at  the  time  said 
railing  was  built  and  at  the  time  of  the  accident,  cross- 
grained,  weak,  cracked,  rotten,  split,  and  unsound;  (4) 
negligently  failing  to  properly  repair  the  same.     Plain- 
tiff's evidence  showed  that  this  rail  was  constructed  for  a 
hand  rail  in  going  up  and  down  from  the  mill  to  the  mill 
pond ;  that  the  twelve-inch  board  at  the  bottom,  and  paral- 
lel with  the  rail,  was  for  the  purpose  of  preventing  chains 
which  were  thrown  down  the  passage  way  from  falling  off 
at  the  side.    It  also  showed  that  one  of  the  upright  pieces 
which  held  the  rail,  and  the  one  which  gave  way,  was 
cracked  or  checked  at  the  bottom,  where  it  was  fastened 
to  timbers  supporting  the  passageway,  and  was  somewhat 
decayed.    It  also  showed  that  the  railing  had  been  inspect- 
ed on  the  evening  before  the  accident,  and  at  that  time  was 
rigid  and  firm ;  that  all  the  materials  used  in  the  construc- 
tion of  the  rail,  except  the  upright  piece  above  referred  to, 
were  sound,  and  of  the  character  usually  employed  for 
such  purpose.     One  of  plaintiff's  witnesses  testified  that 
the  upright  piece  which  gave  way  had  been  nailed  by  driv- 
ing three  nails  in  a  row  close  together  at  the  time  it  wis 
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constructed,  and  that  these  nails  had  checked  or  cracked 
the  upright  piece,  and  that  this  was  improper  construction. 
He  also  testified  that,  if  this  upright  piece  had  been  prop- 
erly nailed,  it  would  have  withstood  the  force  of  a  man 
the  size  of  appellant  falling  three  feet  against  it  Appel- 
lant testified  that  he  fell  the  distance  of  about  one  foot 
against  it.  Appellant  also  testified  that  it  was  usual  for 
men  working  as  he  was  to  go  where  he  did  to  roll  long  logs. 

The  pivotal  question  in  this  case  is,  was  the  respondent 
bound  to  anticipate  accidents  of  this  kind,  and  provide  a 
railing  strong  enough  to  hold  the  weight  of  an  employee- 
falling  against  it  ?    The  railing  in  this  case  was  sufficient 
for  the  purpose  for  which  it  was  constructed,  viz.,  as  a 
hand  rail  for  passers  along  the  passageway.     It  was  not. 
sufficient  as  a  protection  against  accidents  of  the  kind 
which  happened  to  appellant.     There  is  no  doubt  that  it 
was  the  duty  of  respondent  to  furnish  appellant  with  a 
reasonably  safe  place  in  which  to  work,  and  to  warn  him 
of  hidden  or  unseen  dangers  which  were  to  him  unknown^ 
and  which  were  or  should  have  been  known  to  the  em- 
ployer.    If  there  had  been  no  railing  in  the  place  where^ 
this  one  was,  and  the  accident  had  happened  as  it  did, 
respondent  would  not  have  been  liable,  because  the  place- 
would  have  been  reasonably  safe  without  the  railing,  and 
appellant  would  have  known  as  much  about  its  dangerous 
character  as  his  employer,  and  would  have  assumed  the^ 
obvious  risks.    Bvllivant  v.  Spokane,  14  Wash.  577  (45 
Pac.  42) ;  MouUon  v.  Oage,  138  Mass.  390;  Hoffman  v. 
American  Foundry  Co.,  18  Wash.  290   (51  Pac.  385) ; 
1  Bailey,  Master  &  Servant,  §  62. 

Whether  or  not  it  was  the  duty  of  the  employer  to  place 
a  solid  rail  along  the  passageway,  not  only  as  a  protection 
for  those  whose  duty  it  was  to  go  up  and  down  this  way,. 
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but  also  as  a  protection  to  persons  employed  in  the  chute 
and  logging  deck  as  appellant  was  employed,  depends  upon 
the  question  whether  the  respondent  company,  in  the  exe^ 
cise  of  ordinary  care  and  judgment,  should  have  foreseen 
that  such  an  accident  might  take  place.  The  plaintiff 
himself  testified  upon  this  question.  He  said,  in  substance 
that  the  canthook  frequently  slips  in  such  work,  and  that 
the  operator  sometimes  loses  his  balance  and  falls.  He 
also  said  that  he  never  knew  a  man  to  fall  against  a  rail- 
ing before  in  such  work,  that  he  did  not  expect  any  such 
accident,  and  that  no  one  would  expect  a  man  to  fall 
against  a  railing.  Other  of  his  witnesses  testified  to  the 
same  effect  And  this  seems  to  us  reasonable.  Where  a 
man  is  working  upon  the  ground,  he  does  not  exercise  the 
same  care  that  he  does  when  working  upon  a  hi^  platform. 
When  he  is  working  in  the  center  of  a  high  platform,  he 
does  not  exercise  the  same  care  as  when  he  is  near  the 
edge  of  it  He  will  naturally  be  more  careful  as  the  place 
is  nearer  obvious  danger.  No  doubt  for  that  reason  the 
appellant  never  heard  of  such  an  accident,  and  the  respon- 
dent did  not,  and  ordinarily  would  not,  anticipate  it  If 
a  reasonably  careful  employee  would  not  anticipate  falling 
against  such  a  railing,  a  reasonably  careful  employer  could 
not  be  held  to  anticipate  it.  The  employer  is  not  an  in- 
surer of  his  employees.  When  he  has  furnished  a  reason- 
ably safe  place  for  his  employees  to  work  in,  his  duty  is 
done.  A  rail  of  the  kind  in  question  is  notice  of  the  dan- 
ger line.  It  serves  as  a  warning  to  that  effect,  in  addition 
to  its  use  as  a  hand  rail.  Since  the  respondent  was  not 
bound  to  construct  the  rail  for  the  purpose  of  preventing 
employees  from  falling  off  the  platform,  there  was  no  ob- 
ligation to  make  it  strong  enough  or  high  enough  to  pre- 
vent one    falling    over    or    through    it      There  can  be 
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no  doubt  that  where  a  rail  is  constructed  for  a  particular 
purpose,  known  to  the  employees,  it  must  be  sufficient  to 
accomplish  that  purpose,  and  a  person  using  it  may  con- 
fidently rely  upon  its  safety  for  such  purpose.  But  where 
it  is  constructed  for  a  purpose  which  is  known,  it  cannot  be 
relied  upon  for  another  and  different  purpose — one  which 
would  be  more  severe  upon  it  For  example,  this  railing 
was  constructed  as  a  hand  rail  to  assist  employees  whose 
duty  it  was  to  pass  up  and  down  the  inclined  passageway, 
This  purpose  was  known  to  appellant  It  is  conceded 
to  have  been  sufficient  for  the  purpose.  If  a  ntunber  of 
employees  had  used  it  as  a  place  to  sit  upon  or  rest  upon 
without  knowledge  of  the  company,  and  it  had  given  way, 
or  if  one  workman  had  forced  another  throu^  it,  the  re- 
spondent certainly  would  not  be  liable  under  such  circum- 
stances because  it  was  not  constructed  for  such  purposes, 
and  it  could  not  be  reasonably  anticipated  that  it  would  be 
put  to  any  such  use.  It 'is  true  that  questions  of  this  kind 
are  usually  questions  of  fact  for  the  jury,  but,  where  the 
facts  and  circumstances  surrounding  the  case  are  such  that 
reasonable  men  could  not  reasonably  and  properly  find  neg- 
ligence therefrom,  then  it  is  the  duty  of  the  court  to  order 
a  nonsuit    We  think  the  court  was  right  in  this  case. 

Several  questions  relating  to  the  admission  of  evidence 
in  the  case  are  argued  in  appellant's  brief.  But  the  ruling 
upon  the  merits  above  discussed  makes  it  unnecessary  to 
consider  these  assignments. 

The  judgment  is  therefore  affirmed. 

PuLLEKTON,  C.  J.,  and  Hadley,  Dunbab  and  Anders, 
J  J.,  concur. 
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B.  Funk  et  ux..  Appellants,  v.  Gus  BfeficsLEE  et  vx.,  Re- 
spondents. 

APPEAL— -TBIAL  DB  NOTO  —  INBUFFICIENCT  OF  KVIDENCB. 

Where  the  evidence  la  conflicting,  but  the  preponderance  does 
not  seem  to  be  clearly  against  the  findings  of  the  trial  court,  soeh 
findings  will  not  be  disturbed  on  appeal,  er&n.  In  cases  triable 
denovo, 

SAMS  —  IMFBOFKB  ADMISSION  OF  KVIDBKCB  —  BEVEBSAL. 

When  a  cause  Is  triable  de  novo  on  appeal,  it  will  not  be  re- 
versed for  the  improper  admission  of  testimony  when  there  is 
suflicient  other  competent  testimony  in  the  record  to  sustain  the 
Judgment. 

BESX7I.TINO  TBUST  —  FDBCHASE  OF  BEALTT. 

The  fact  that  plaintiff  paid  all  the  money  required  as  the 
purchase  price  of  a  tract  of  land  conveyed  to  defendant  would 
not  create  a  resulting  trust  In  ftivor  of  plaintiff  for  the  whole 
of  such  land,  when  the  agreement  between  the  parties  was  that 
plaintiff  was  to  have  but  one-half  of  the  tract  for  the  money 
advanced  by  him. 

Appeal  from  Superior  Court,  Skagit  County. — ^Hon. 
J  EBEMiAH  Neteeee,  JudgB.    Affirmed. 

Clise  &  King  and  Million  &  Houser,  for  appellants. 
Quinhy,  Wells  &  Brawley,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

BLadley,  J. — Appellants  brought  this  suit,  and  asked 
that  respondents  be  declared  to  hold  certain  real  estate  in 
trust  for  appellants,  and  that  they  be  required  to  convey 
the  same  to  the  latter.  Appellants  are  husband  and  wife, 
and  respondents  are  also  husband  and  wife.  The  com- 
plaint alleges  that  appellants  desired  to  purchase  certain 
real  estate  in  Anacortes,  but  were  unable  to  negotiate  there- 
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for  for  the  reason  that  they  could  not  ascertain  the  where- 
abouts of  the  owner  of  the  property ;  that,  while  endeavor- 
ing to  find  the  location  of  such  owner,  respondent  Gus 
Hensler  learned  of  appellants'  desire  to  purchase  the  prop- 
erty, called  upon  them,  and  told  them  that  he  knew  the 
owner  of  the  property,  and  if  they  would  authorize  him, 
as  their  agent,  to  negotiate  the  purchase  for  them,  he 
would  endeavor  to  do  so  to  their  best  advantage;  that  by 
reason  of  such  representations,  and  being  moved  thereby, 
they  authorized  said  Hensler  to  make  a  purchase  of  the 
property  for  them,  or  such  portion  thereof  as  he  might 
be  able  to  purchase  in  pursuance  of  instructions  they 
then  gave  him  as  their  agent;  that  by  said  instructions 
they  informed  said  Hensler,  as  their  agent,  that  they  had 
$600  to  invest  in  said  property,  and  instructed  him  to 
purchase  the  south  half  of  lots  18,  19  and  20  in  block  84 
of  the  city  of  Anacortes,  and  as  much  more  of  said  lots 
as  said  $600  would  buy;  that  they  thereupon  gave  him 
their  check  for  $600  for  the  said  purpose ;  that  he  immed- 
iately negotiated  a  purchase  of  the  whole  of  said  lots  for 
the  $600  so  furnished  him,  and  took  a  deed  therefor  in 
his  own  name;  that  thereafter,  in  violation  of  his  trust 
and  of  the  confidence  reposed  in  him  by  appellants  and 
with  intent  and  design  to  take  advantage  thereof,  he  rep- 
resented to  appellants  that  he  was  required  to  pay  $600 
for  the  south  half  of  said  lots,  which  south  half  he  then 
conveyed  over  to  them  in  pretended  compliance  with  his 
trust;  and,  after  the  last-mentioned  conveyance  was  made 
appellants  were  informed  of  the  real  facts,  and,  immedi- 
ately after  learning  them,  demanded  of  said  Hensler  that 
he  convey  to  them  the  remaining  portion  of  said  lots — 
the  north  half  thereof — ^which  demand  was  refused.  The 
only  allegation   of   the   complaint   involving   respondent 
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Annie  Hensler  is  that  she  claims  a  community  interest  in 
the  property,  and  that  any  interest  she  may  have  therein 
was  acquired  with  full  knowledge  of  the  above  alleged 
rights  of  appellants.    Respondents  answered  the  complaint 
separately.     Annie  Hensler  denies  the  allegations  of  the 
complaint,  except  that  she  admits  she  claims  a  community 
interest  in  the  property.    Gus  Hensler  denies  the  material 
averments  of  the  complaint,  and  affirmatively  avers  that 
about  the  last  of  the  year  1897,  or  early  in  the  year  1898, 
he  began  negotiations  for  the  purchase  of  the  whole  of  the 
lots  aforesaid ;  that  early  in  the  year  1898  he  submitted 
a  price  of  $700  on  condition  that  the  major  part  thereof 
should  be  paid  by  deferred  payments;  that  the  offer  was 
declined,  and  he  then  offered  $600  cash,  which  was  ac- 
cepted, with   the  promise  that  the  deed  of  the  vendor 
should,  as  soon  as  possible,  be  sent  to  the  banking  house  of 
Schricker  &  Andrews,  at  La  Conner,  Wash.,  where  pay- 
ment was  to  be  made;  that  after  this  time  he  learned  that 
appellant  V.  Funk  desired  to  purchase  the  south  half  of 
said  lots,  and  he  thereupon  saw  the  latter,  and  informed 
him  that  he  (said  respondent)  was  the  owner,  or  was  about 
to  become  the  owner,  of  the  lots ;  that  said  appellant  then 
offered  to  purchase  the  south  half  of  the  lots,  and  asked 
the  price;  that  said  respondent  asked  him  $700,  which  he 
declined  to  pay,  but  afterwards  offered  $600,  which  offer 
was  accepted ;  that  on  or  about  the  27th  day  of  July,  1898^ 
said  respondent  received  notification  that  the  deed  afore- 
said had  been  sent  to  the  bank,  but  on  inspection  it  was 
found  not  to  be  properly  drawn ;  that  the  deed  was  return- 
ed to  the  grantor,  and  on  August  13th  following  a  new 
deed,  bearing  the  same  date  as  the  former  one,  was  sent 
to  tbe  bank;  that  after  the  return  of  the  defective  deed, 
and  before  the  corrected  one  was  forwarded,  said  respond- 
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enty  being  abort  of  caab  at  tbe  time^  stated  to  said  appellant 
tbat  it  would  be  an  accommodation  if  be  would  aldvance  1lhe 
amount  of  the  purchase  price  agreed  upon,  so  tbat  said  re- 
spondent could  bave  it  at  tbe  bank  wben  tbe  corrected  deed 
should  arrive;  tbat  said  request  was  granted  on  ot  about 
the  date  alleged  in  the  complaint,  and  a  cbdck  for  $600 
was  handed  said  respondent  on  or  about  August  6,  1898, 
which  was  indorsed  and  sent  to  tbe  bank ;  that,  at  the  time 
the  check  was  delivered,  said  appellant  requested  said  re- 
spondent to  make  out  the  deed  for  tbe  south  half  of  said 
lots  to  appellant  B.  Funk,  the  wife  of  the  former,  and  that 
tbe  same  was  so  made  out  and  delivered  by  both  respond- 
ents on  August  15,  1898 ;  tbat,  at  tbe  time  of  purchasing 
said  south  half  of  said  lots,  appellants  well  knew  that  said 
respondent  was  or  soon  would  become  the  owner  of  said 
lots,  and  tbat  no  mention  was  evermade  by  either  appellant 
of  purchasing  more  than  tbe  south  half  of  the  lots;  tbat 
said  respondent  never  acted  as  tbe  agent  of  appellants,  or 
either  of  them,  in  said  transaction,  or  in  any  transaction 
relating  to  tbe  lots,  and  be  was  never  requested  to  act  as 
such  agent ;  that  no  payment  or  oflfer  of  payment  or  com- 
pensation has  ever  been  made  for  services  of  said  respond- 
ent, notwithstanding  the  fact  that  he  was  at  considerable 
expense  in  obtaining  title,  including  one  trip  to  Vancou- 
ver, British  Columbia.  Upon  the  above  issues  the  cause 
was  tried  by  the  court  without  a  jury,  resulting  in  a  judg- 
ment and  decree  that  appellants  bave  no  right,  title,  or  in- 
terest in  or  to  the  north  half  of  said  lots,  and  that  the  same 
is  the  property  of  respondents.  From  said  judgment  this 
appeal  was  taken. 

The  assignments  of  error  are  almost  wholly  based  upon 
exceptions  to  the  court's  findings,  and  upon  its  refusal  to 
find  as  requested.    We  have  read  the  evidence,  and  find  it 
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conflicting.     We  have  at  some  length  set  out  above  the 
averments  of  the  parties  in  their  pleadings^  and  by  refer- 
ence thereto,  without  repeating,  it  is  only  necessary  to  say 
here  that  the  testimony  of  respondent  Gus  Hensler  sub- 
stantially supports  in  detail  the  averments  of  his  answer 
above  outlined.     That  of  appellants  is  largely  in  support 
of  the  allegations  of  their  complaint  as  we  have  stated 
them.     There  does  seem,  however,  to  be  a  substantial  de~ 
parture  in  one  part  of  their  testimony  from  the  statements^ 
of  their  complaint.     They  allege  that  they  entered  into 
an  arrangement  with  respondent  Gus  Hensler  to  make  him 
their  agent  to  purchase  said  property,  and  that  they  de- 
posed trust  and  confidence  in  him  as  such.     But  in  their 
testimony  they  both  say  that  Mr.  Hensler  told  them  when 
they  first  talked  of  the  pui^hase  that  he  was  the  agent  for 
the  owner  of  the  property.    The  relation  shown  by  the  tes- 
timony is  altogether  different  from  that  alleged  in  the  com- 
plaint, and  we  think  the  two  are  inconsistent.     To  have 
been  the  agent  of  appellants  to  purchase  as  much  of  said 
property  as  he  could  for  $600  was  wholly  incompatible 
with  said  respondent's  being  the  agent  of  the  owner,  upon 
whom,  as  such,  devolved  the  duty  to  sell  as  small  a  portion 
of  the  lots  for  $600  as  he  could.     This  testimony  of  eadi 
appellant  showed  that  they  were  warned  in  the  beginnings 
that  said  respondent  sustained  such  a  fiduciary  relation  to 
the  vendor  as  made  it  impossible  for  him  to  sustain  a  like- 
relation  to  them  in  the  premises.    Such  being  their  knowl- 
edge from  the  beginning,  under  the  theory  of  their  testi- 
mony we  do  not  see  how  they  may  be  said  to  have  been 
justified  in  relying  upon  him  with  trust  and  confidence  in 
their  own  behalf  in  a  matter  which  would  conflict  with  his 
known  duties  elsewhere.    Under  such  circumstances,  they 
knew  he  could  not  be  true  to  both  as  an  agent.    This  varia- 


PUNK  V.  HBNSLBR.  533 


Apr.  1903.]         Opinion  of  the  Court. — Hadiet,  J. 

tion  in  the  testimony  from  the  theory  and  allegations  of 
the  complaint  may  have  been  a  circumstance  which  led  the 
trial  court  to  the  view  that  the  preponderance  of  the  evi- 
dence was  with  respondents.  The  trial  court  heard  these 
parties  testify,  was  impressed  with  the  accuracy  or  want 
of  accuracy  of  their  statements  from  the  personality  of  the 
witnesses  as  they  appeared  before  him,  and,  in  view  of  the 
testimony  as  it  appears  in  the  record,  we  do  not  think  we 
should  undertake  to  say  that  the  preponderance  of  the  evi- 
dence is  clearly  against  the  findings.  Unless  it  so  appears, 
this  court  has  adopted  the  rule,  even  on  trials  de  novo,  that 
it  will  not  disturb  the  findings.  Washington  Dredging, 
etc.,  Co.  V.  Partridge,  19  Wash.  62  (62  Pac.  523),  and 
other  cases  there  cited. 

It  is  further  urged  that,  even  if  it  shall  be  found  that 
the  contract  creating  a  fiduciary  relation,  and  an  implied 
trust,  arising  from  breach  of  such  contract,  have  not  been 
established  by  the  evidence,  still  the  complaint  is  also 
based  upon  the  further  theory  that  a  resulting  trust  has 
arisen,  from  the  fact  that  the  purchase  money  was  paid 
by  appellants,  and  title  taken  in  the  name  of  respondents. 
It  is  true,  it  appeared  in  evidence,  and  the  court  found, 
that  the  $600  paid  by  appellants  became  the  purchase  money 
for  the  whole  of  the  lots ;  but  it  was  further  found  that  re- 
spondent Gus  Hensler  had  completed  negotiations  for  the 
purchase  of  the  whole  of  the  lots  for  $600  more  than  a 
month  before  negotiations  began  between  him  and  appel- 
lants, and,  further,  that  his  negotiations  with  the  latter 
began  with  a  plain  oflFer  to  sell  them  the  south  half  of  the 
lots,  and  ended  with  an  agreement  on  their  part  to  buy 
said  south  half  for  said  sum  of  $600.  The  court  also  found 
that  the  advancement  of  the  $600  was  made  by  appel- 
lants on  the  promise  of  said  Hensler  that  when  he  received 
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bis  deed  for  the  lots  he  would  convey  to  appellants  the 
said  south  half.  Under  those  findings,  no  resulting  trust 
could  arise  in  favor  of  appellants  for  the  other  half  of  the 
lots.  They  received  just  what  they  agreed  to  huy,  and 
that  for  which  they  paid  their  money.  Under  such  ci^ 
cumstances,  it  could  not  have  been  the  intention  of  the 
parties  that  appellants  were  purchasing  the  north  half  of 
the  lots,  and  a  resulting  trust  cannot  arise  in  opposition 
to  the  intention  of  the  parties.  10  Am.  &  Eng.  Enc.  Law, 
p.  14.  The  following  cases  cited  in  support  of  the  text 
are  all  in  point:  White  r.  Carpenter,  2  Paige,  217; 
Steere  v.  Steere,  5  Johns.  Ch.  1  (9  Am.  Dec  266)  ;  EUioU 
V.  Armstrong,  2  Blackf.  198;  Philips  v,  Crammond,  2 
Wash.  C.  C.  441  (Fed.  Gas.  No.  11,092).  Under  the 
theory  of  the  complaint,  respondent  6us  Hensler  was  ap- 
pellant's agent  to  buy  the  property;  and  yet  it  appeared  in 
evidence  that  he  was  at  considerable  trouble  and  expense 
in  making  the  purchase,  including  one  trip  to  British 
Columbia,  and  other  expense.  It  is  not  averred  that  any 
compensation  was  to  be  paid  the  alleged  agent,  or  that  the 
reasonable  expenses  were  to  be  paid,  and  no  offer  to  pay 
them  is  alleged.  It  nowhere  appears  that  appellants  paid 
or  expected  to  pay  the  expenses  and  advancements  made  by 
said  respondent.  This  is  a  circumstance  that  supports  the 
court's  findings,  which  establish  such  facts  as  preclude  the 
theory  that  the  intention  of  the  parties  was  such  as  would 
create  a  resulting  trust  for  the  whole  of  the  property.  It 
is  not  reasonable  that  said  respondent  would  donate  his 
time  and  money  without  reimbursement 

It  is  assigned  that  error  was  committed  in  admitting 
in  evidence  certain  letterpress  copies  of  letters  written  by 
respondent  Gus  Hensler  to  the  vendor  of  the  property,  and 
also  of  replies  thereto.     These  letters  concerned  the  n^o- 


CHAPIN  Y.  PORT  ANGBLBS.  535 


Apr.  1903.]  Syllabus 


tiations  leading  up  to  the  purchase  of  the  property,  and 
were  not  material,  except  as  they  may  have  tended  to  sup- 
port said  respondent's  testimony  that  he  was  negotiating 
for  the  purchase  of  the  whole  of  the  property  from  the 
beginning.  That  fact  is,  however,  supported  by  other  evi- 
dence. When  a  cause  is  triable  de  novo  here,  it  will  not 
be  reversed  for  the  improper  admission  of  testimony  when 
there  is  sufficient  other  competent  testimony  in  the  record 
to  sustain  the  judgment.  Under  our  views  of  the  case,  it 
is  therefore  unnecessary  to  discuss  the  admissibility  of  the 
alleged  objectionable  evidence. 
The  judgment  is  affirmed. 

Fui-LEEToiT,  C.  J.,  and  Mount,  Dunbab,  and  Andebs, 
JJ.,  concur. 
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J.  B.  Chapin,  Respondent,  v.  City  of  Pobt  Angeles  et  1  iss  _  *> 

ah.  Appellants. 

▲PPBAL  —  DISMISSAL  -^  GBOUNBS  «-  FAILUBB  TO  FILE  TRAN8GBIPT  PBIOB 
TO  8EBVIN0  BBIEF. 

Failure  to  file  transcript  before  service  of  appellant's  brief, 
as  required  by  Laws  1901,  p.  29,  S  2,  Is  not  ground  for  dismissal, 
nor  for  the  Imposition  of  temn,  where  the  transcript  was  supplied 
the  same  day  the  motion  to  dismiss  was  served,  and  one  week 
before  It  was  filed  in  the  supreme  court 

BAJUS  — DEPBIVINO  BBSPONDBNT  07  OPPOBTUKITT  TO  SEE  TBANSCBIFT. 

The  action  of  appellant  In  causing  the  transcript  on  appeal  to 
1>e  forwarded  to  the  supreme  court  on  the  same  day  his  brief 
la  filed  is  not  ground  for  dismissal,  inasmuch  as  timely  applica- 
tion by  respondent  would  secure  a  return  of  the  transcript  fjr 
use  in  preparation  of  his  answering  brief. 

SAME  —  KXTENSION  OF  TIMS  FOB  FIUNO  DBIEF8 — FBBSUMFnONS. 

An  order  of  the  lower  court  extending  the  time  for  filing  briefs 
will  be  presumed  not  to  be  an  abuse  of  discretion  when  the  order 
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recites  that  good  cause  was  shown  and  there  is  nothing  clearly 
showing  the  contrary. 

MANDAMT7S  —  ALTERNATIVB    WBIT  —  IN8T7FFIGIENCT    OF    ALLSQATIOKB. 

An  alternative  writ  of  mandate  to  compel  a  municipal  corpora- 
tion to  issue  a  warrant  upon  a  Judgment  against  it  is  demunable 
for  want  of  fact8»  when  it  fails  to  allege  that  the  Judgment  was 
satisfied  by  petitioner  and  a  certified  copy  thereof  presented  ta 
the  city,  as  required  by  Bal.  Code,  §  5676. 

SAME. 

A  petition  for  an  alternative  writ  of  mandate  which  refers 
to  an  aflidavit  filed  in  support  of  a  prior  writ  that  had  been 
quashed  is  insufilcient,  where  some  of  the  necessary  elements 
showing  the  right  to  the  writ  are  omitted  from  the  petition  but 
are  contained  in  such  aflidavit,  and  the  affidavit  is  not  served  with 
the  amended  petition.  (State  ex  rel.  King  v.  Trimhell,  12  Wash. 
440,  distinguished.) 

SAME  —  ISSUANCE  OF  WABBANTS   AGAINST   PABTTCULAB  FUND. 

An  alternative  writ  of  mandate  does  not  state  fkcts  sufficient 
when  it  recites  that  petitioner  is  entitled  to  a  warrant  upon  the 
current  expense  fund  of  the  defendant  city  in  satisfaction  of  a 
Judgment,  but  no  allegations  are  contained  in  the  writ  showing 
under  what  kind  of  contract  the  obligation  which  was  merged 
in  the  Judgment  arose,  nor  against  what  fund  it  was  a  charge 
when  the  contract  was  made  {Townsend  Oas,  etc.y  Co.  v.  Hill  24 
Wash.  469,  distinguished). 

SAME  —  BEFUSAL   OF   PUBLIC   OFFICES   TO   DISCHABOE   DUTT  —  BEMEDT 
BT  ATTACHMENT  —  ADEQUACY. 

The  remedy  provided  by  attachment,  under  Bal.  Ck>de,  1 5677. 
against  an  officer  of  a  public  corporation  who  shall  fail  or  refuse 
to  satisfy  a  Judgment  against  it  in  compliance  with  the  provisions 
therefor  in  Id.,  §6676,  would  not  exclude  the  remedy  by  man- 
damus, since  the  former  would  not  be  wholly  adequate  to  compel 
the  specific  act  affording  the  necessary  reliiaf  to  be  done. 

Appeal  from  Superior  Court,  Clallam  County. — Hon. 
Geoege  C.  Hatch,  Judge.    Reversed. 

J  antes  Stewart,  for  appellants. 
A,  A.  Richardson,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Kespondent  moves  to  dismiss  this  appeal 
under  §  2,  p.  29  of  the  Session  Laws  of  1901,  which  re- 
quires a  transcript  to  be  prepared,  certified,  and  filed  in 
the  office  of  the  clerk  of  the  superior  court,  at  or  before  the 
time  when  appellant  shall  serve  and  file  Lis  opening  brief. 
Appellants'  opening  brief  and  transcript  were  both  filed 
on  the  14th  day  of  February,  1902.  The  motion  to  dismiss 
the  appeal  appears  to  have  been  served  the  same  day,  and 
seems  to  have  been  filed  with  the  clerk  of  the  superior  court 
as  well  as  in  this  court.  Q^he  former  filing  was  on  Febru- 
ary 17th,  and  the  latter  on  the  21st  of  the  same  month. 
We  have  already  held  that  the  statute  cited  does  not  reach 
the  jurisdiction  of  this  court,  but  that  it  is  directory  only, 
and  establishes  a  mere  statutory  rule  of  procedure,  viola- 
tion of  which  does  not  of  itself  oust  the  jurisdiction.  Pres- 
cott  V.  Puget  Sound  Bridge  £  D.  Co.,  30  Wash  158  (70 
Pac.  252).  In  the  above  case  we  denied  the  motion  to  dis- 
miss the  appeal,  but  imposed  terms  for  the  violation  of 
the  rule;  providing,  however,  that  the  appeal  would  be  dis- 
missed for  failure  to  comply  with  the  terms.  In  Raymond 
V.  Bales,  26  Wash.  493  (67  Pac.  269),  a  similar  motion, 
not  made  until  after  the  record  was  actually  supplied,  was 
denied  without  the  imposition  of  any  terms.  In  the  case 
at  bar  the  record  was  supplied  the  same  day  the  motion  was 
served,  and  one  week  before  it  was  filed  here.  With  the 
record  so  promptly  supplied,  we  can  see  no  occasion  for 
afterwards  filing  the  motion  here,  and  we  do  not  think 
such  circumstances  call  for  the  imposition  of  terms.  Re- 
spondent further  complains  that  appellants  caused  the  tran- 
script to  be  at  once  forwarded  to  this  court,  and  that  he 
was  thereby  deprived  of  the  use  of  it  while  preparing  his 
answering  brief.    But  the  forwarding  of  the  record  to  this 
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court  within  statutory  time  cannot  be  ground  for  dismissal. 
If  respondent^  under  the  circumstances,  had  made  timely 
application  here  for  the  return  of  the  transcript  for  the  pur- 
pose of  preparing  his  brief,  it  would  doubtless  have  been 
returned.  It  is  further  urged  that  the  appellants'  brief  was 
not  filed  in  time,  for  the  reason  that  the  court  abused  its 
discretion  in  extending  the  time  to  file  briefs,  no  sufSci^dt 
cause  appearing.  The  order  entered  by  the  court,  however, 
states  that  good  cause  was  shown,  and  we  will  presume  that 
such  was  the  case,  unless  the  contrary  clearly  appeared, 
which  is  not  the  case.    The  motion  to  dismiss  is  denied. 

Kespondent  applied  to  the  superior  court  for  a  writ  of 
mandate  directed  to  appellants,  requiring  the  issuance  of 
a  warrant  to  him  for  the  amount  of  a  judgment  theretofore 
recovered  by  him  against  the  city  of  Port  Angeles.  As  the 
basis  of  the  application,  an  affidavit  was  served  and  filed 
on  August  26,  1901.  An  alternative  writ  of  mandate  was 
issued,  and  was  afterwards  quashed  or  stricken  from  the 
files.  On  September  21,  1901,  a  new  alternative  writ  was 
issued,  and  served  upon  the  same  day.  No  affidavit  was 
served  with  the  last-named  writ,  but  reference  was  made 
therein  to  the  affidavit  previously  served  and  filed  on  Aug- 
ust 26th,  as  aforesaid,  and  the  writ  recited  that  said  affi- 
davit was  made  a  part  thereof.  Appellants  demurred  to 
the  last-named  writ,  which  demurrer  was  overruled.  They 
thereupon  elected  to  stand  upon  their  demurrer,  and  de- 
clined to  plead  further.  The  court  afterwards  entered 
findings  of  facts,  conclusions  of  law,  and  judgment  that 
a  peremptory  writ  of  mandate  should  issue  against  ap- 
pellants, from  which  judgment  they  have  appealed. 

It  is  assigned  as  error  that  the  court  overruled  appel- 
lants' demurrer  to  the  alternative  writ  of  mandate,  on  tlie 
ground  that  the  writ  does  not  state  a  cause  of  action.    It 
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will  be  remembered  from  the  foregoing  statement  that  no 
affidavit  was  served  with  the  new  writ,  but  reference  is 
made  to  the  one  served  and  filed  near  a  month  prior  to  that 
time  when  the  first  writ  was  issued.  The  service  of  the 
alternative  writ  was  the  process  by  which  respondent  was 
brou^t  into  court,  and  the  necessary  elements  of  that  pro- 
cess are  defined  by  statute.  When,  therefore,  the  first  writ 
was  quashed,  the  case  stood  as  if  no  process  bad  ever  been 
served,  and  the  respondent  was  not  in  court.  He  was 
brought  into  court  by  the  service  of  the  second  writ.  Is 
that  writ  sufficient  under  our  statute  ?  Section  5757,  BaL 
Code,  provides  that  "the  alternative  writ  must  state  gener- 
ally the  allegation  against  the  party  to  whom  it  is  directed, 
and  command  such  party,  immediately  after  the  receipt 
of  the  writ,  or  at  some  other  specified  time,  to  do  the  act 
required  to  be  performed,  .  .  .  ."  'Manifestly  the 
allegations  referred  to  in  the  statute  must  be  such  as  show 
upon  their  face  that  the  act  commanded  to  be  done  is  the 
discharge  of  a  duty,  and  not  in  conflict  with  any  legal  re- 
quirements. In  other  words,  the  writ  should  state  a  cause 
of  action  and  ground  for  relief  against  the  respondent.  It 
is  urged  that  the  writ  in  this  case  does  not  state  facts  suffi- 
cient to  warrant  the  relief  asked,  since  it  does  not  allege 
that  respondent's  judgment  against  the  city  was  ever  satis- 
fied, and  a  certified  transcript  of  the  docket  thereof  present- 
ed to  appellants,  as  required  by  §  5676,  Bal.  Code.  A  fail- 
ure to  comply  with  the  above  statute,  we  think,  would  be 
fatal  to  the  right  to  maintain  this  suit,  and  yet  it  is  not 
alleged  in  the  writ  that  it  was  done.  Eespondent  argues 
that  since  the  writ  makes  reference  to  a  certain  affidavit 
filed  at  some  other  time  in  the  cause,  and  served  as  a  part 
of  the  first  writ  that  was  annulled,  we  should  go  to  that 
affidavit  to  find  the  allegations  upon  this  subject  Itappears 
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that  the  affidavit  formerly  served  did  contain  an  allegation 
upon  the  subject,  but  it  was  not  served  with  the  latter  writ 
The  statute  seems  to  contemplate  that  the  writ  itself  shall 
<x>ntain  the  required  allegations,  but  this  court  did  in- 
timate, without  deciding,  in  State  ex  rel.  King  v,  Trimbell, 
12  Wash.  440  (41  Pac.  183),  that  it  may  not  be  necessaiy 
to  recite  the  facts  in  the  writ  "if  the  affidavit  upon  which  it 
is  founded  is  referred  to  therein  and  served  therewith." 
It  will  be  observed  that  the  suggestion  made  in  the  above 
case,  that  the  writ  may  perhaps  be  sufficient  if  the  affidavit 
<K)ntains  the  necessary  allegations,  is  accompanied  with 
the  further  requirement  that  the  affidavit  must  be  served 
with  the  writ.  The  su^^estion  in  the  opinion  mentioned  is 
a  liberal  view  of  the  statute,  and  yet,  in  indicating  that  lib- 
•eral  view,  the  court  was  careful  to  hedge  it  with  a  remark 
from  which  it  nmst  be  inferred  that  service  of  a  writ  with- 
out the  required  allegations  is  not  good  unless  accompanied 
by  service  of  an  affidavit  that  does  contain  ihem.  Certainly 
the  liberal  view  suggested  in  the  former  case  is  as  far  as  we 
would  be  justified  in  going,  and  that  view  can  only  be  rec- 
onciled with  the  statute  by  the  argument  that  such  an  affi- 
davit, when  referred  to  in  the  writ  and  served  with  it,  be- 
comes actually  a  part  of  it.  No  affidavit  being  served  with 
the  writ  in  this  case,  the  writ  itself  contains  the  only  al- 
legations challenged  by  the  demurrer.  For  reasons  already 
stated,  there  being  no  allegation  that  the  judgment  was  sat- 
isfied and  that  a  certificate  of  such  satisfaction  had  been 
presented  to  appellants,  it  follows  that  sufficient  facts  are 
not  stated  to  entitle  respondent  to  a  warrant,  and  the  de- 
murrer should  have  been  sustained. 

It  is  further  insisted  that,  even  if  the  fact  were  alleged 

that  the  judgment  was  satisfied  and  a  certificate  thereof 
properly  presented  to  appellants,  still  mandamus  is  not 
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a  proper  remedy,  in  view  of  the  fact  that  another  remedy  is 
provided  by  §  6677,  BaL  Code.    That  section  is  as  follows : 

"Should  the  proper  officer  of  said  corporation  fail  or 
refuse  to  satisfy  said  judgment,  as  in  the  preceding  sec- 
tion provided,  an  attachment  may  be  issued  to  compel  his 
performance  of  said  duty." 

If  the  above  statute  provides  a  remedy,  it  is  doubtful 
if  it  is  an  adequate  one.  In  view  of  the  provisions  of 
§  5755,  BaL  Code,  we  think  mandamus  will  lie  to  compel 
the  performance  of  such  an  official  duty  as  is  sought  to  be- 
reached  here.  Assuming  that  the  statute  quoted  above  may 
furnish  a  remedy,  the  two  are  in  that  event  concurrent,  and 
either  may  be  pursued.    But  the  remedy  by  attachment  is- 

tion  or  an  action  on  the  case  for  neglect  of  duty  will  not. 
supersede  that  by  mandamus,  since  it  cannot  compel  a 
specific  act  to  be  done,  and  is,  therefore,  not  equally  conven- 
ient, beneficial  and  effectual."    14  Am.  &  Eng.  Enc.  Law,, 
p.  103.    Mandamus  has  been  approved  by  this  court  as  a 
proper  remedy  in  such  cases  as  this,  although  the  precise 
question  presented  here  does  not  seem  to  have  boen  raised.. 
State  ex  relPoHer  v. H eadlee, IS WAsh.  220  (51  Pac.369)  : 
Townsend  Gas,  etc.,  Co,  v.  Hill,  24  Wash.  469  (64  Pac. 
778).     We  think  this  objection  of  appellants  is  not  welT 
taken.    It  is  recited  in  the  alternative  writ  that  respondent 
is  entitled  to  a  warrant  upon  the  current  expense  fund  of" 
the  city  of  Port  Angeles,  and  the  command  is  that  such  a 
one  shall  be  issued.    There  is,  however,  no  recital  of  facts, 
which  show  him  to  be  entitled  to  such  warrant,  imless  it  be- 
the  bare  statement  that  he  obtained  his  judgment  October 
29,  1897.    He  insists  that  under  the  rule  in  Townsend  Gas 
etc.,  Co.  V.  Hill,  supra,  as  the  amount  of  his  claim  was  not 
fixed  and  ascertained  at  the  time  the  current  expense  funA 
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was  instituted  by  Laws  of  1897,  p.  222,  c.  84,  be  is  there- 
fore entitled  to  a  warrant  upon  that  fund.  It  appeared  in 
that  case,  however,  that  the  obligation  created  by  the  con- 
tract was  against  the  former  general  fund,  and  that,  since 
that  fund  had  been  abolished  by  law,  a  claim  of  the  charac- 
ter involved  should  be  paid  from  the  current  expense  fund. 
It  may  be  that  the  facts  in  respondent's  case  are  similar, 
and  such  as  would  make  his  claim  a  charge  against  the  cur- 
rent expense  fund.  But  the  writ  contains  no  allegation 
showing  under  what  kind  of  contract  the  obligation  which 
was  merged  in  the  judgment  arose.  The  facts  are  not  al- 
leged which  show  against  what  fund  it  was  a  charge  when 
the  contract  was  made.  For  this  reason,  also,  we  think  the 
writ  does  not  state  sufficient  facts  as  the  basis  of  the  relief 
sought. 

We  think  the  court  erred  in  overruling  appellants'  de- 
murrer. The  judgment  is  therefore  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower  ^urt  to  sustain 
the  demurrer. 

FuLLEKTON^  C.  J.,  and  "Kottnt,  Andebs  and  Dunbab, 
JJ.,  concur. 


[No.  4425.    Decided  April  9,  1003.] 

WiLBUB  J.  Yaewood^  Appellant,  v.  A.  C.  Billings  et  dL, 

Appellants. 

PABTNEBSHIP  —  ACTIOIT  lt>B  ACCOtmTINO  ^  JUDOMBlfT. 

In  an  action  for  an  accounting  between  iMirtners,  a  conrt  of 
equity  has  power  not  only  to  state  tbe  account  between  the  pai^ 
ties,  but  to  enter  a  money  judgment  in  favor  of  one  and  against 
i^other,  as  the  state  of  the  account  may  require. 
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aAlfX^OONTEBSION  — OUTBIDS  THE  laBVtB. 

Where  a  suit  is  in  equity  for  an  accounting  and  partition  of 
personal  property  between  partners,  and  not  an  action  at  law  for 
conTersion,  the  refusal  of  the  court  to  entar  Judgment  in  favor 
of  plaintift  for  the  value  of  the  property  would  not  be  error, 
although  defendants  had  refused  to  aclmowledge  his  right  of 
possession  when  demand  was  made  upon  them. 

TBIAL  ON  WBONO  THBOBT  —  WHKN  WITHOUT  PBBJITDIOB. 

Where  the  theory  on  which  a  case  was  tried  was  adopted  on 
the  insistence  of  defendants,  over  the  objection  of  plaintiff,  they 
cannot  urge  on  appeal  that  it  was  an  erroneous  theory,  or  with- 
out the  issues  made  by  the  pleadings. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Chables  H.  Nkal^  Judge.    Modified. 

H.  N.  Martin  and  Happy  &  Hindman,  for  plaintiff. 
Merritt  &  Merritt,  for  defendants. 

Per  Curiam. — This  is  an  action  in  which  the  plaintiff 
sues  the  defendants  for  the  partition  of  certain  personal 
property  owned  by  them  as  tenants  in  common,  and  for  an 
accounting  of  the  profits  received  therefrom  by  the  defend- 
ants while  it  was  in  their  possession  and  used  by  them. 
From  the  judgment  both  sides  appeal. 

Taking  up  the  defendants'  appeal,  they  first  contend 
that  this  is  a  suit  in  equity  for  an  accounting  between  part- 
ners and  that  a  court  of  equity  in  such  a  suit  has  no  power 
to  enter  a  money  judgment  against  any  of  the  parties 
thereto.  This  is  not  the  rule.  A  court  of  equity  has  power 
in  such  a  suit  not  only  to  state  the  account  between  the 
parties  but  to  enter  a  judgment  in  favor  of  one  and  against 

another,  as  the  state  of  the  account  may  require.    It  never 
drives  the  parties  to  a  second  action  to  enforce  its  award. 

It  is  next  objected  that  the  finding  that  the  parties  settled 

their  mutual  accounts  for  the  year  1894  is  not  supported 

by  the  evidence.     This  objection  we  think  is  well  taken. 


\ 
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It  is  not  only  testified  by  the  defendants  that  no  such  settle- 
ment was  had,  but  it  is  so  testified  by  the  plaintiff  himself. 
This  year  should  have  been  included  in  the  accounting; 
and  as  it  appeared  by  the  undisputed  evidence  that  there 
was  a  loss  during  the  year  in  running  the  machine,  of 
which  the  plaintiff's  share  was  $211,  this  amount  should 
have  been  allowed  the  defendants.  The  other  assignments 
of  error  are  not  open  to  defendants  in  this  court.  The  the- 
ory on  which  the  case  was  tried  was  adopted  on  their  in- 
sistence, over  the  objection  of  the  other  side,  and  they  can- 
not now  be  heard  to  complain  that  it  was  an  erroneous 
theory,  or  without  the  issues  made  by  the  pleadings. 

The  plaintiff  assigns  error  on  the  refusal  of  the  court  to 
enter  a  judgment  in  his  favor  against  the  defendants  for 
the  admitted  value  of  the  common  property ;  it  being  con- 
tended that  their  refusal  to  acknowledge  his  right  of  pos- 
session when  demand  was  made  amounted  to  a  conversion. 
But  we  fail  to  find  error  here.  The  suit  is  in  equity  for 
an  accounting  and  partition,  not  an  action  at  law  for  con- 
version, and  the  judgment  followed  the  prayer  of  the  com- 
plaint, and  was  fully  as  equitable  as  the  circumstances  of 
the  case  warranted. 

The  judgment  appealed  from  will  therefore  be  modified 
by  reducing  the  amount  of  the  joint  judgment  against  the 
defendants  to  $327 ;  standing  affirmed  in  all  other  respects. 
The  defendants  will  recover  their  costs  on  this  appeal. 
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[No.  4616.     Decided  April  9,  1903.] 

WiLLiAAi  Clifford,  Appellant,  v.  F.  A.  Deyden,  Super- 
intevdent  of  the  Washington  State  Penitentiary,  Re- 
spondent. 

CRIMINAL  LAW  —  TRIAL  OF  CONVICT  UNDER  SENTENCE  UPON  ANOTHER 
CHARGE. 

The  superior  court  of  a  county  has  jurisdiction  to  remove 
from  the  penitentiary  a  convict  under  sentence,  for  the  purpose 
of  trying  him  upon  another  charge  and  of  re-sentencing  him, 
in  case  of  conviction,  to  a  term  beginning  at  the  expiration  of 
the  current  term  which  he  is  serving. 

ApjDeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.    Affirmed. 

Johii  II,  Pedigo,  for  appellant. 
Lester  8.  Wilsony  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

DuNBAB,  J. — On  the  10th  day  of  January,  1903,  Wil- 
liam Clifford  petitioned  the  superior  court  of  Walla  Walla 
county  for  a  writ  of  habeas  corpus,  alleging  that  he  was 
illegally  restrained  of  his  liberty  by  F.  A.  Dryden,  super- 
intendent of  the  penitentiary  of  the  state  of  Washington  at 
Walla  Walla.  On  the  same  day  the  said  superior  court 
issued  a  writ  of  habeas  corpus  directing  and  commanding 
the  said  superintendent  to  bring  the  body  of  said  Clifford 
before  said  court  on  said  day  and  show  cause  why  said 
Clifford  should  not  be  discharged.  In  obedience  to  said 
writ  said  superintendent  produced  in  court  the  body  of  the 
said  Clifford,  and  in  his  return  set  out  fully  his  authority 
for  detaining  said  Clifford.  At  the  hearing  the  following 
stipulation  was  entered  into  by  the  parties: 

35-31  WASH. 
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"It  is  hereby  stipulated  and  agreed  by  and  between  the 
respective  parties  hereto  that  the  following  are  the  facts 
in  this  case:  That  the  petitioner  William  Clifford  was, 
on  the  29th  day  of  May,  1900,  in  the  superior  court  of  the 
state  of  Washington  in  and  for  the  county  of  Whitman,  in 
case  No.  7,671,  informed  against,  tried,  convicted  and  sen- 
tenced to  the  penitentiary  of  said  state  for  a  period  of  three 
years,  and,  in  pursuance  of  said  judgment  and  sentence, 
the  said  Clifford  was  duly  delivered  to  the  proper  officer 
of  said  penitentiary  and  confined  therein  until  on  or  about 
the  8th  day  of  April,  1901 ;  and  on  the  6th  day  of  April, 
1901,  the  superior  court  of  Whitman  county,  said  state, 
made  and  entered  an  order  directing  the  sheriff  of  said 
Whitman  county  to  proceed  to  said  penitentiary  and  there 
apprehend  the  said  William  Clifford,  convict  No.  2,208, 
and  convey  him  to  the  county  jail  of  said  Whitman  county, 
and  the  said  court  further  ordered  the  warden  of  said  peni- 
tentiary to  deliver  said  William  Clifford  into  the  custody 
of  said  sheriff;  that,  in  pursuance  of  said  last  mentioned 
order,  the  said  sheriff,  on  the  said  8th  day  of  April,  1901, 
delivered  to  said  warden  a  copy  of  said  last  mentioned  or- 
der, and  thereupon  demanded  said  warden  to  deliver  the 
custody  of  said  William  Clifford;  that  said  warden  there- 
upon delivered  said  William  Clifford  to  said  sheriff  under 
protest;  that  said  sheriff  there  and  then  compelled  said 
Clifford  to  accompany  him  to  said  Whitman  county; 
that  thereafter  said  Clifford  was  confined  in  said  jail  of 
Whitman  county  until  the  13th  day  of  June,  1901 ;  that  on 
said  13th  day  of  Jtme,  1901,  said  William  Clifford  was  in- 
formed against,  tried,  convicted  and  sentenced  by  the  su- 
perior court  of  said  Whitman  county,  in  case  No.  7,94-i,  to 
the  said  penitentiary  for  a  term  of  one  year,  to  commence 
upon  the  expiration  of  the  sentence  in  case  No.  7,671; 
that  said  sentence  in  case  No.  7,671  fully  expired  on  the 
19th  day  of  August,  1902;  that  the  alleged  crime  for 
which  said  William  Clifford  was  tried,  convicted  and  sen- 
tenced on  the  18th  day  of  June,  1901,  in  case  No.  7,944, 
was  alleged  to  have  been  committed  prior  to  his  first  sen- 
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tence  in  case  No.  7,671,  towit,  prior  to  the  29th  day  of 
May,  1900. 

"The  only  question  to  be  determined  by  the  court  in  this 
ease  is :  Did  the  superior  court  of  the  county  of  Whitman 
have  jurisdiction  and  power  to  remove  from  the  peniten- 
tiary this  convict,  and  to  hear,  try,  and  determine  case  No. 
7,944  against  him,  and  rensen tence  him  to  a  term  of  one 
year  in  the  penitentiary,  said  term  to  begin  at  the  expira- 
tion of  the  three  year  term  in  case  No.  7,671.^' 

It  is  the  contention  of  the  appellant  that  the  superior 
court  of  Whitman  county  did  not  have  authority  to  make 
the  order  requiring  the  sheriff  to  proceed  to  the  peniten- 
tiary and  apprehend  him  while  in  the  custody  of  the  war- 
den ;  that,  said  order  being  void,  no  jurisdiction  was  ever 
acquired  by  the  court  to  try  the  cause,  and  that,  therefore, 
the  judgment  of  June  18,  1901,  is  also  void.  No  author- 
ities are  submitted  by  the  appellant,  but  the  sole  argument 
is  that  the  defendant  could  not  have  a  fair  trial  by  reason 
of  the  fact  that  the  jury,  knowing  him  to  be  a  convict, 
would  be  prejudiced  against  him  to  such  an  extent  that  it 
could  not  do  him  justice.  There  is  nothing  in  the  record  to 
indicate  that  there  was  anything  in  the  appearance  of  the 
appellant  at  the  trial  which  would  suggest  to  the 
jury  the  fact  that  he  was  a  convict.  But,  even  if  there 
were,  that  would  simply  be  both  the  fault  and  the  misfor- 
tune of  the  defendant,  and  should  not  be  allowed  to  inter- 
fere with  the  regular  and  orderly  administration  of  justice. 
The  presumption  must  be  that  he  was  rightfully  convicted 
in  the  preceding  case;  therefore  the  position  in  which  he 
finds  himself  before  the  jury  is  a  position  neciessitated  by 
his  own  wrong,  and  he  cannot  plead  it  for  the  purpose  of 
postponing  or  even  defeating  a  legitimate  prosecution.  It 
might  very  reasonably  happen,  considering  the  difficulty  of 
preserving  and  perpetuating  testimony,  that,  if  the  second 
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trial  were  postponed  until  after  a  lengthy  sentence  iiad 
been  served,  it  would  result  in  a  failure  of  justice.  In 
this  case,  it  is  true,  the  sentence  was  a  short  one,  but  the 
principle  contended  for  will  apply  as  if  the  sentence  were 
a  long  one. 

The  respondent  has  filed  a  supplemental  record  tending 
to  show  that  the  appellant  had  in  the  prior  action  demand- 
ed that  he  receive  his  sentence  and  be  taken  to  the  peniten- 
tiary before  he  was  tried  upon  the  second  information-  The 
appellant  moves  the  court  to  strike  this  supplemental  re- 
cord, for  the  reason  that  it  conflicts  with  the  stipulation 
upon  which  the  cause  was  tried.    It  seems  to  us  that  it  in 
no  way  conflicts  with  the  stipulation ;  but,  even  if  it  were 
not  admissible  as  testimony,  it  presents  a  pertinent  sup- 
posititious case  of  the  undue  advantage  which  could  be 
taken  of  the  law  by  a  defendant  under  like  circumstances, 
if  his  contention  were  sustained,  and  furnishes  a  potent 
argument  against  such  a  construction  of  the  law.  Criminal 
prosecutions  in  this  state  are  statutory.    The  law  provides 
generally  for  the  trial  and  punishment  of  its  violator,  and, 
unless  such  violator  is  excepted  from  such  general  provis- 
ions, even  though  he  may  be  an  inmate  of  a  penitentiary, 
he  has  no  just  cause  for  complaint.     In  State  v,  Connell, 
49  Mo.  282,  the  same  contention  was  made  by  the  defend- 
ant as  is  made  by  the  appellant  in  this  case,  as  is  shown  by 
the  following  Jcerpt  irom  the  argument  of  defendant's 
counsel  in  that  case : 

"There  was  no  authority  in  law  for  taking  him  out  of 
the  custody  of  the  warden  for  a  moment,  except  to  testify 
as  a  witness  in  certain  cases,  or  for  the  purpose  of  inquir- 
ing into  the  legality  of  his  confinement.  And  he  certainly 
did  not  appear  voluntarily.  The  circuit  court  under  the 
law  could  acquire  no  jurisdiction  over  the  person  of  the 
defendant,  and  as  a  matter  of  fact  never  did  acquire  any. 
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Admitting  that  he  might  be  lawfully  tried,  the  second  sen- 
tence could  take  eflFect  only  at  the  expiration  of  the  first, 
or  when  he  was  pardoned  by  the  executive.  The  judgment 
of  the  circuit  court  of  Boone  county,  as  commuted  or 
changed  by  the  order  of  the  governor,  requires  the  defend- 
ant to  remain  in  the  custody  of  the  warden  for  life.  This 
judgment  and  the  executive  order  are  still  in  force.  Can 
another  court  of  no  higher  jurisdiction  direct  its  sheriff 
to  take  him  out  of  the  custody  of  the  warden,  where  under 
the  law  he  rightly  belongs?  Can  the  warden,  under  the 
law  and  under  the  order  of  the  governor,  surrender  him  to 
the  sheriff  for  any  such  purpose  ?  We  submit  that,  in  the 
absence  of  any  statute  authorizing  it,  it  cannot  be  done." 

But  it  was  held  in  that  case  that  the  court  had  jurisdic- 
tion to  make  the  order  to  try  the  cause  during  the  term  of 
imprisonment  To  the  same  effect  are  People  v.  Majors, 
65  Cal.  138  (3  Pac.  597,  52  Am.  Eep.  296),  and  People 
V.  Flynn,  7  Utah,  378  (26  Pac.  1114). 

The  judgment  is  affirmed. 

FuLLEBTON,  C.  J.,  and  Hadley,  Mount  and  Andebs, 
JJ.,  concur. 


[No.  4205.     Decided  April  10,  1903.] 

Thomas  F.  Meagher,  Appellant,  v.  City  of  Spbagub, 

Eespondent 

tax  sale  —  SALE  BT  CPTT  OF  THIBD  GLASS  —  INTEBE8T  ACQUHtED  BT 
FUBCHASE  —  BIGHT  OF  BEDEMFTION  FBOM  OTHEB  SALES. 

Where  a  city  of  the  third  class  became  the  purchaser  of  land 
at  a  city  tax  sale  which  was  conducted  in  pursuance  of  the  pro- 
▼islons  of  Bal.  Code,  $  945,  authorizing  both  summary  procedure 
and  action  in  court  for  the  enforcement  of  delinquent  taxes,  the 
return  of  sale,  although  irregular,  with  the  Judgment  and  con- 
firmation of  sale,  and  the  entry  by  the  city  into  possession  of 
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the  property,  together  constituted  evidence  of  the  ownership 
of  such  interest  in  the  land,  within  the  meaning  of  Bal.  Ck)de, 
8  1752,  as  would  entitle  the  city  to  redeem  from  a  subsequent 
certificate  of  delinquency  issued  by  the  county  to  one  who  had 
knowledge  of  the  city's  possession  and  assertion  of  ownership. 

SAMB  —  REDEMPTION  —  SUFFICIENCY    OF   PAYMENT  —  BIGHT    TO    BAISE 
QUESTION. 

The  question  of  whether  the  county  had  exacted  the  full 
amount  due  for  delinquent  taxes  upon  the  issuance  of  a  com- 
plete certificate  of  redemption  cannot  be  litigated  in  an  action  to 
foreclose  a  delinquency  certificate,  where  the  county  is  not  a 
party  to  the  action. 

Appeal  from  Superior  Court,  Lincoln  County. ^-Hon. 
Charles  H.  Neal,  Judge.    Affirmed. 

Myers  &  Warren,  for  appellant. 
Samiiel  B.  Stem,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadlby,  J. — Appellant  instituted  this  suit  to  foreclose 
upon  a  tax  certificate  of  delinquency  for  $15.85,  issued  by 
the  county  of  Lincoln  against  a  certain  lot  in  the  city  of 
Sprague,  in  said  county,  for  unpaid  taxes  of  the  year  1896. 
The  application  for  judgment  states  that  the  tax  was  as- 
sessed against  the  property  as  that  of  Frank  Hand,  and  he 
was  the  only  party  defendant  in  the  complaint  as  filed.  It 
is  also  alleged  that  appellant  afterwards  paid  taxes  for  both 
prior  and  subsequent  years,  amounting  in  all  to  $169.72. 
As  the  full  amount  paid,  with  interest,  appellant  demands 
judgment  and  foreclosure  of  the  tax  lien  for  $266.51.  The 
defendant  Hand  was  adjudged  to  be  in  default,  but  the  city 
of  Sprague  was,  upon  application,  permitted  to  inter^-ene 
in  the  cause.  The  complaint  in  intervention  alleges  that 
said  city  is  the  owner  and  in  possession  of  the  lot  in  ques- 
tion, and  on  January  12,  1901,  defendant  redeemed  from 
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appellant's  aforesaid  certificate  of  delinquency  for  the 
ta^es  of  1896,  and  at  the  same  time  redeemed  from  the 
taxes  of  all  other  years  that  had  then  been  paid  by  appel- 
lant; that  the  treasurer  of  Lincoln  coimty  issued  to  said  city 
a  certificate  of  redemption  from  said  delinquency  certificate 
and  from  all  of  said  other  taxes.  The  city  i)ray8  judgment 
quieting  its  title  in  said  lot.  Appellant  answered  the  in- 
tervention complaint  and  denied  that  the  city  waR  then,  or 
ever  had  been,  the  owner  and  in  possession  of  the  said  real 
estate.  He  also  denied  that  the  city  had  ever  redeemed 
from  said  certificate  of  delinquency.  The  cause  was  tried 
by  the  court  without  a  jury,  and  resulted  in  a  decree  in 
favor  of  the  intervenor,  to  the  effect  that  said  city's  title 
is  quieted  as  against  said  certificate,  and  a^i  against  other 
taxes  which  had  been  paid  by  appellant  as  aforesaid.  From 
said  judgment  this  appeal  was  taken. 

It  is  the  contention  of  appellant  that  the  city  was 
not  the  owner  of  the  property,  and  therefore  could  not 
redeem  from  the  certificate  which  he  held,  and  from  the 
other  taxes  which  he  paid.  The  evidence  shows  that  the 
city  had  for  some  years  been  in  possession  of  the  lot,  and 
had  constructed  upon  a  portion  of  it  buildings  for  its  use, 
which  were  occupied  for  city  purposes.  Its  claim  of  owner- 
ship is  based  upon  a  sale  made  under  a  judgment  in  a  suit 
brought  by  the  city  to  enforce  a  city  tax  lien  against  the 
lot  The  city  became  the  purchaser  at  the  sale,  and  the 
sale  was  confirmed  by  order  of  court.  The  city  also  ob- 
tained a  quitclaim  deed  for  the  lot,  executed  by  the  several 
members  of  the  board  of  county  commissioners  of  Lincoln 
county.  The  said  tax  sale  was  made  October  20,  1896; 
and  the  city  at  once  went  into  possession  and  erected  a 
building  on  the  lot,  which  it  used  as  a  city  council  chamber 
and  fire  station,  and  it  also  let  a  portion  of  the  lot  to  an- 


552  MEAGHER  y.  SPRAGUB. 

Opinion  of  the  Court. — ^Hadlet,  J.  [31  Wash. 

• 

Other.  The  quitclaim  deed  from  the  county  was  made  Jan- 
uary 12,  1901 — ^the  same  day  the  city  claims  to  have  re- 
deemed from  the  taxes  as  aforesaid.  It  is  appellant's  posi- 
tion that  neither  the  sale  nor  the  commissioners'  deed 
transferred  any  title  to  the  city  upon  which  it  can  base  a 
right  to  redeem,  from  his  tax  certificate  and  other  taxes. 
It  is  contended  that  the  tax  suit  was  without  any  force 
since  only  a  summary  sale  method  was  provided  by  statute 
at  that  time,  and  no  suit  was  authorized.  Section  880, 
Bal.  Code,  provided  the  method  at  that  time  for  cities 
of  the  second  class.  The  city  of  Sprague  was  a  city  of  the 
third  class,  and  the  method  of  such  a  city  was,  by  §  945, 
Bal.  Code,  made  the  same  as  that  for  cities  of  the  second 
class  as  nearly  as  circumstances  would  permit.  But  tie 
last  named  section  further  specifically  states  that  the  tax 
lien  may  be  enforced  by  action  in  a  court  of  competent 
jurisdiction,  as  well  as  by  the  sunmiary  sale  method.  This 
must  be  held  to  apply  to  cities  of  the  third  class,  since  the 
subject-matter  of  the  whole  section  relates  to  cities  of  that 
rank.  Why  the  additional  method  by  action  was  not  added 
to  §  880,  supra,  as  relating  to  cities  of  the  second  class,  we 
do  not  understand,  but  there  seems  to  be  no  doubt  about 
its  applicability  in  this  instance  to  the  city  of  Sprague. 
Section  055,  Bal.  Code,  also  states  it  as  one  of  the  duties  of 
the  city  attorney  of  cities  of  the  third  class  "to  bring  suit 
in  the  name  of  such  city  in  the  proper  court  for  the  collec- 
tion of  any  tax."  It  seems  that  the  city  was  left  with  the 
choice  of  remedies.  She  chose  what  is  certainly  recognized 
as  the  better  remedy  for  the  taxpayer,  since  it  gave  him  an 
opportunity  to  appear  and  contest  irregularities.  The  val- 
idity  of  a  tax  title  founded  upon  a  mere  summary  sale, 
without  an  opportunity  for  a  day  in  court,  has  never  been 
regarded  with  as  much  favor  as  that  founded  upon  a  de- 
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cree  of  a  competent  court,  which  presumably  has  been  ren- 
dered only  after  full  inquiry  into  the  regularity  of  the  tax 
procedure.  We  observe  from  the  record  that  the  sale 
appears  to  have  been  made  by  the  city  attorney,  and  not 
by  the  sheriff.  Section  945,  supra,  is  silent  upon  that 
subject.  Whether  it  was  intended  that  such  sale  should  be 
made  by  the  sheriff,  as  in  the  case  of  other  judgments,  is 
not  stated.  The  notice  of  sale,  however,  conformed  to  that 
provided  for  the  summary  sale  method,  except  that  it  pro- 
vided for  the  sale  at  the  front  door  of  the  court  house,  and 
not  in  front  of  the  city  collector's  office.  The  provision  of 
§  880,  supra,  that  sales  should  be  made  in  front  of  the  col- 
lector's office,  relates  to  cities  of  the  second  class,  which 
have  an  officer  designated  by  that  title;  but  cities  of  the 
third  class  have  no  officer  so  designated.  It  was  therefore 
manifestly  impossible  to  make  the  sale  in  front  of  such 
officer's  place  of  business.  The  sale  was  at  least  a  summary 
one,  under  the  statute,  with  the  added  incident  of  a  decree 
of  a  competent  court  directing  it,  although,  as  a  judicial 
sale,  it  may  have  been  irregular,  if  made  by  the  wrong 
officer.  The  return  states  that  a  certificate  of  sale  was  is- 
sued to  the  purchaser  in  accordance  with  law.  The  certi- 
ficate established  the  right  to  title,  and  the  actual  interest 
in  the  property  was  thereby  created.  Diamond  v.  Turner, 
11  Wash.  189  (39  Pac.  379).  We  think  the  return  of  sale, 
as  well  as  the  judgment  and  confirmation  of  sale,  and  the 
entry  into  possession  of  the  property  by  virtue  thereof, 
together  constituted  evidence  of  the  ownership  of  such  an 
interest  in  the  land,  within  the  meaning  of  §  1752,  Bal. 
Code,  as  entitled  the  city  to  redeem  from  appellant's  cer- 
tificate. Especially,  it  seems  to  us,  it  should  be  so  held, 
since  it  appears  that  appellant  all  the  time  had  knowledge 
of  the  city's  possession  and  assertion  of  ownership.     Ap- 
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pellant  does  not  all^e  that  he  is  a  bona  fide  purchaser  for 
value.  He  held  only  hy  the  rights  of  a  delinquent  certifi- 
cate holder  and  of  a  voluntary  payer  of  other  taxes.  We 
think,  within  the  principles  discussed  in  Bracka  v.  Fish, 
23  Wask  646  (63  Pac.  561),  appellant  is  not  in  position 
to  say  that  the  city,  with  its  possession  and  interest  afore- 
said, has  not  sufficient  title  as  against  him  to  enable  it 
to  redeeuL  In  view  of  the  foregoing,  we  find  it  unneces- 
sary to  discuss  the  question  of  the  county's  deed  to  the  city, 
and  the  alleged  irregularities  connected  therewith. 

Appellant  insists  that  the  county  did  not  exact  enou^ 
from  the  city  when  it  redeemed.  The  county  issued  a 
certificate  of  redemption,  purporting  to  be  a  receipt  in  full 
for  all  that  was  due  under  the  various  payments  made  by 
appellant  prior  to  the  time  of  redemption.  It  is  a  complete 
certificate  of  redemption  upon  its  face,  and  we  think  ap- 
pellant cannot  litigate  that  matter  here.  The  county  has 
declared  the  property  redeemed.  It  is  not  a  party  here. 
If  a  mistake  has  been  made  by  the  coimty,  the  litigation  of 
that  matter  must  be  in  an  action  where  the  question  can  be 
heard. 

FuLLEKTON,  C.  J.,  and    Dunbar,    and    Ani>£bs,   JJ., 
concur. 
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Carl  Johnson,  Appellant,  v.  Anderson  and  Middleton 

Lumber  Company,  Respondent 

MASTER   AND    SERVANT  —  UNSAFE    PLACE   TO   WORK — PBOBUSE  TO  BB- 
PAIR  DEFECT  —  EXERCISE  OF  ORDINARY  CARE  BY  SERVANT. 

An  employee  who  continues  his  work  supported  by  the  prom- 
ise of  the  master  to  improve  an  unsafe  place  to  worlc,  and  is 
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injured  by  exposing  himse.f  indiscreetly  to  imminent  peril  in 
such  unsafe  place,  cannot  Justify  his  own  negligence  as  induced 
by  a  reliance  on  such  promise  to  repair. 

SAME  —  CONTBmUTOBT   NEGLIOKNCE. 

A  workman  engaged  in  operating  an  edger  which  was  not  pro- 
vided with  a  moving  conveyor,  as  is  customary,  but  with  a  sta- 
tionary chute  which  occasionally  became  clogged  and  required 
clearing  with  a  stick,  cannot  recover  for  injuries  received  in  at- 
tempting to  clear  the  chute  in  the  dark,  without  stopping  the 
machinery,  when  it  appears  that  the  place  was  dangerous  for 
such  work  even  in  the  light  because  of  its  cramped  surroundings 
and  the  proximity  of  revolving  shafts  and  saws. 

Appeal  from  Superior  Court,  Chehalis  County. — Hon. 
Oliveb  V.  Linn,  Judge.    Affirmed. 

Sheeks  &  Hogan,  for  appellant. 
J,  B.  Bridges,  for  respondent. 

Pee  Curiam. — Action  for  damages  for  personal  injur- 
ies. The  complaint  alleges  that  plaintiff  was  operating  for 
defendant  an  edger,  which  was  defective,  in  that  it  was 
not  provided  with  a  moving  conveyor,  such  as  is  usually 
used  with  such  machines ;  that  it  was  provided  with  only 
a  stationary  chute,  into  which  sawdust,  slabs,  and  other 
refuse  from  the  mill  fell,  and  that  the  only  way  of  freeing 
the  chute  from  such  obstructions  was  to  push  out  such 
refuse  with  a  stick,  which  had  to  be  inserted  between  and 
under  the  revolving  saws ;  that  the  edger  machine  was  not 
provided  with  sufficient  light ;  that  the  plaintiff  had  called 
that  fact  to  the  attention  of  the  foreman  several  times,  and 
that  said  foreman  had  agreed  to  fix  the  electric  light,  which 
hung  back  of  the  edger,  and  put  it  in  running  order ;  that, 
while  attempting  to  clear  out  the  chute  on  the  morning  of 
February  5,  1900,  by  reason  of  the  darkness  and  want  of 
light  above  the  edger  machine,  the  stick  which  plaintiff 
was  using  for  that  purpose  came  in  contact  with  a  revolv- 


556     JOHNSON  V.  ANDERSON  &  MIDDLBTON  LUM.  CX). 

Opinion  Per  Curiam.  [31  Wash. 

ing  shaft,  throwing  him  upon  the  saws,  with  the  result  that 
his  left  arm  was  cut  off  between  the  elbow  and  the  shoulder. 
The  answer  was,  in  effect,  a  charge  of  contributory  negli- 
gence. At  the  close  of  plaintiff's  testimony  the  court  sus- 
tained defendant's  motion  for  nonsuit  upon  the  ground  of 
contributory  negligence  and  that  the  complaint  did  not 
state  a  cause  of  action.  Judgment  of  dismissal  followed, 
and  from  such  judgment  this  appeal  is  taken. 

A  discussion  of  the  testimony  involves,  in  effect,  a  dis- 
cussion of  the  complaint,  as  the  testimony  followed  closely 
the  allegations  of  the  complaint.     The  testimony  is  very 
brief,  and  fails  to  show  any  substantial  defect  in  the  con- 
struction of  the  edger  machine.     In  any  event,  appellant, 
who  was  a  saw  mill  man  of  five  years'  experience,  and  who 
had  been  operating  this  particular  edger  between  three  and 
four  weeks,  knew  of  its  plan  of  construction  when  he  com- 
menced to  work.    According  to  his  testimony,  his  principal 
complaint  was  that  the  electric  lamp,  which  furnished  light 
at  the  back  part  of  the  edger,  where  he  had  to  operate  in 
clearing  out  the  chute,  had  been  allowed  to  get  out  of  repair, 
and  that  the  foreman  had  neglected  to  repair  it,  although 
his  attention  had  been  called  to  it  several  times,  and  he 
had  agreed  and  promised  to  so  repair  it.      Appellant  at- 
tributes his  misfortune  to  this  circumstance,  and  relies 
upon  the  doctrine  announced  by    this    and    many   other 
courts,  that,  if  the  master  promises  to  amend  a  defect,  and 
by  such  promises  induces  a  servant  to  remain  at  service, 
the  fact  of  his  continuing  in  the  employment  does  not,  as 
a  matter  of  law,  exonerate  the  master  from  liability,  but 
simply  furnishes  a  question  of  fact  for  the  consideration  of 
the  jury.    Conceding,  as  we  do,  the  soimdness  of  this  doc- 
trine, the  employee,  even  supported  by  a  promise  to  repair, 
is  still  expected  to  act  with  ordinary  prudence  and  judg- 
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meiit.  He  may  not  act  in  an  indiscreet  manner,  exposing 
himself  to  unnecessary  and  imminent  peril,  and  justify 
himself  upon  the  promise  to  repair.  While  we  have  held 
in  some  cases  that  the  servant  was  not  called  upon  to  shut 
down  a  mill  while  arranging  machinery,  thereby  causing 
a  great  loss  of  time  to  his  master,  that  holding  was  in  cases 
where  the  peril  under  the  mode  adopted  was  not  imminent. 
But,  yielding  our  heartiest  support  to  tlie  doctrine  that 
the  zeal  of  the  servant  exercised  in  the  master's  interest 
should  not  be  counted  against  him  in  case  of  miscarriage 
of  calculation,  yet  the  zeal  must  be  bounded  by  ordinary 
prudence  and  circumspection.  In  this  case  the  appellant 
testifies  that  the  clearing  of  the  chute  in  the  manner  in 
which  he  was  compelled  to  clear  it  was  a  dangerous  opera- 
tion at  the  best ;  that  defendant  was  negligent  by  reason 
of  the  construction  of  the  machine,  which  required  it  to 
be  cleared  in  such  a  manner;  that  it  required  the  utmost 
care  and  caution  to  perform  the  work ;  that  it  was  much 
worse  without  a  light,  and  that  he  told  the  foreman  that 
it  was  too  big  a  risk  to  work  in  a  place  like  that  without 
a  light;  that  it  was  seven  o'clock  on  the  5th  day  of  Feb- 
ruary, and  that  it  was  "awful  dark";  that  they  did  not 
begin  to  see  daylight  in  the  mill  at  that  time  of  the  year 
until  eight  o'clock,  and  that  the  lamp  in  front  did  not 
furnish  any  light  at  the  back  part  of  the  edger,  being  shut 
oflf  by  the  frame;  that  it  was  so  dark  that  he  could  not 
see  the  revolving  shaft;  that  by  reason  of  the  darkness 
he  got  too  near  the  shaft,  and  that  that  was  the  cause 
of  the  accident.  We  think,  under  the  circumstances  as 
stated  by  the  appellant,  that  it  was  his  plain  duty  to  have 
stopped  the  running  of  the  edger  before  attempting  to 
clear  out  the  chute  in  the  dark,  and  that  when  it  appears 
by  a  man's  own  statement  that  he  attempted  in  the  dark- 


31 

558 

84 

275 

36 

497 

3t 

558 

42 

48 

658        SULTAN  W.  A  P.  CO.  V.  WBTBRHAUSBR  T.  CO. 

Syllabus.  [  31  Wash. 

Bess,  in  a  cramped  place,  such  as  this  was  described  to  be, 
to  work  around  and  with  revolving  saws  and  shafts,  there 
cannot  be  any  difference  of  opinion  in  the  minds  of  rea- 
sonable men  as  to  whether  or  not  he  was  guilty  of  con- 
tributory negligence.  The  negligence  was  so  palpable 
that  we  think  the  court  was  justified  in  sustaining  the 
motion  for  nonsuit. 
Affirmed. 


[No.  4605.     Decided  April  10,  1908.] 

Sultan  Watee  and  Power  Company,  Respondent,  v. 
Weyerhauseb  Timber  Company,  Appellant. 

APPEAL  —  BEVnSW  —  NECESSITY  OP  MOTION  FOB  NEW  TBIAI^ 

A  motion  for  a  new  trial  for  alleged  error  of  the  court  in 
refusing  to  allow  the  introduction  of  certain  evidence  is  unnaoes- 
sary  as  a  preliminary  to  the  review  of  such  error  on  appeal. 

EMINENT     DOMAIN  —  APPROPRIATION     OF     LAND MEASURE     OF    DAM- 
AGES. 

In  condemnation  proceedings  to  appropriate  a  right  of  way 
for  ditch  and  flume  purposes  through  defendant's  land,  the 
measure  of  defendant's  damages  would  be  the  value  of  the  land 
taken,  together  with  the  decrease  in  value  of  the  balance  of 
defendant's  lands  lying  in  one  continuous  tract  adjacent  to  that 
taken,  but  not  the  injury  to  other  tracts  which  merely  have  a 
common  corner  and  are  not  otherwise  part  of  a  continuous  tract 

SAME  —  RESULTING  INJURY  TO  RIGHT  OF  NAVIGATION. 

Where  lands  are  appropriated  for  the  purpose  of  constructing 
a  dam  across  a  navigable  stream  with  one  end  resting  on  the 
lands  sought  to  be  appropriated,  damages  by  reason  of  the  ob- 
struction of  navigation  would  not  be  an  element  for  consideratioB 
In  the  condemnation  proceedings,  but  it  would  be  necessary  to 
litigate  such  damages  in  another  action  brought  for  the  spedilc 
purpose. 
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SAME  —  PUBLIC    U8B  —  EVIDENCE. 

Where  the  court  has  already  adjudged  that  the  appropriation 
of  land  for  the  construction  of  a  dam  across  a  stream  was  for  a 
public  use,  it  was  not  error  for  it  to  exclude  evidence  to  the 
effect  that  the  approprlator  had  stated  the  water  was  to  be  used 
as  a  fish  pond. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Reversed. 

Brownell  &  Colenian,  for  appellant. 

A,  li.  Titloiv  and  Bell  &  Austin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Respondent  brought  this  action  to  condemn 
a  right  of  way  100  feet  wide  for  a  ditch  and  flume  across 
lots  8  and  14  in  section  19,  township  28  N.,  range  8  E., 
W.  M.,  in  Sfiohomish  county,  Wash.,  and  for  the  erection 
of  a  dam  across  the  Sultan  river  at  a  point  on  lot  8.  The 
appellant  is  the  owner  of  lots  1,  7,  8,  and  14,  and  the 
east  half  of  the  southeast  quarter  of  section  19,  which  is 
one  body  of  land  on  the  east  bank  of  the  Sultan  river.  It 
also  o^vn8  large  tracts  of  lands  to  the  north  and  east  of 
section  19.  These  lands  are  valuable  for  the  timber  stand- 
ing thereon.  The  Sultan  river  is  navigable  for  floating 
logs,  shingle  bolts,  and  wood  down  stream.  The  dam 
'w^ich  respondent  proposes  to  construct  across  the  river 
is  to  be  60  feet  wide  at  the  base,  10  feet  wide  at  the  top, 
and  25  feet  high.  Respondent  proposes  to  take  out  of  the 
river  at  the  dam  60  cubic  feet  of  water  per  second  of  time. 
Upon  the  service  and  filing  of  the  petition  for  condemna- 
tion the  parties  appeared,  a  hearing  was  had,  and  the 
eourt  adjudged  liiat  the  contemplated  use  of  the  premises 
sought  to  be  appropriated  was  really  a  public  use,  and 
that  the  land  and  water  claimed  were  required  and  neces- 
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sary  for  such  use,  and  ordered  a  jury  to  assess  the  amount 
of  "damages  to  appellant.  At  the  trial  the  jury  awarded 
the  appellant  the  simi  of  $55,  which  amoimt  is  conceded 
to  be  sufficient  for  the  land  actually  taken  and  for  the 
damages  to  the  land  described  in  the  petition.  The  errors 
alleged  go  to  the  refusal  of  the  court  to  allow  certain  evi- 
dence offered  by  appellant. 

Respondent  moves  to  dismiss  this  appeal  because  no 
motion  for  a  new  trial  was  made  by  appellant.  On  ques- 
tions of  this  character  no  motion  for  a  new  trial  is  neces- 
sarJ^  Carter  v.  Seattle,  21  Wash.  585  (59  Pac.  500) ; 
Bal.  Code,  §  5056.  The  motion  to  dismiss  is  therefore 
denied. 

The  court  at  the  trial  limited  the  inquiry  as  to  the  dam- 
ages to  the  lands  actually  taken  and  to  the  remainder 
of  the  lands  described  in  the  petition,  which  were  lots 
8  and  14  in  section  19.     The  appellant  offered  to  show 
that  it  was  the  owner  of  other  lands  adjacent  to  the  tract 
described  in  the  petition,  and  which  will  be  damaged  by 
increased   expense   in  logging  the   timber   therefrom  by 
reason  of  the  ditch  and  flume,  and  also  by  reason  of  the 
obstruction  in  the  river.     Five  sections  of  these  lands  lie 
to  the  northwest  of  section  19,  on  the  opposite  shore  of 
the  river  from  the  lands  sought  to  be  condemned.    These 
sections  are  not  adjoining,   except  that  they  corner  to- 
gether.     They  do  not  comprise  a  continuous  tract,  but 
lots  1  and  7  and  the  east  half  of  the  southeast  quarter  of 
section  19  are  in  one  body  with  lots  8  and  14,  described 
in  the  petition,  and  constitute  an  entire  tract.     We  think 
the  court  erred  in  not  permitting  evidence  by  appellant  to 
show  what  damage  the  construction  of  the  ditch  and  flume 
would  cause  to  the  lands  owned  by  appellant  in  one  body 
in  section  19.    Section  16,  art.  1,  of  the  Constitution,  pro- 
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vides:  "No  private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  compensation  hav- 
ing been  first  made."  This  court  has  held  that  the  meas- 
ure of  damages  in  such  cases  is  the  value  of  the  land  taken, 
together  with  damages  to  the  land  not  taken.  Seattle  &  M, 
Ry.  Co.  V,  Boeder,  30  Wash.  244  (70  Pac.  498).  Where 
damages  are  allowed  for  part  of  a  tract  of  land  not  taken, 
it  sometimes  becomes  difficult  to  determine  what  is  to  be 
regarded  as  an  entire  tract.  "In  general,  it  is  so  much 
as  belongs  to  the  same  proprietor  as  that  taken,  and  as  con- 
tinuous with  it,  and  used  together  for  a  common  purpose." 
2  Lewis,  Eminent  Domain  (2d  ed.),  §475.  The  lands 
in  section  19  belonging  to  appellant  are  one  continuous 
tract.  Lots  8  and  14  are  fractional  parts  of  the  section 
designated  as  lots.  Respondent  could  not  limit  the  dam- 
ages by  describing  in  his  petition  only  a  part  of  the  tract 
of  land.  If  the  ditch  and  flume  make  logging  operations 
on  this  piece  of  land  more  difficult  or  expensive,  and  there- 
by render  the  land  with  the  timber  on  it  less  valuable, 
this  may  be  shown  to  increase  the  damages. 

In  regard  to  the  other  sections  of  land,  the  court,  we 
think,  properly  rejected  evidence  as  to  damages  thereto,  be- 
cause they  are  not  adjacent  to  section  19,  and  are  contiguous 
only  by  reason  of  the  fact  that  section  17  has  a  common 
comer  with  section  19.  Other  sections  likewise  comer 
with  each  other  at  a  common  point.  These  lands  are  on 
the  opposite  side  of  the  river  from  the  lands  through 
which  the  ditch  and  flume  run,  and  are  from  one  to  five 
miles  distant  from  the  proposed  improvement.  If  they 
shall  be  damaged  at  all,  it  is  by  reason  of  the  dam  across 
the  Sultan  river,  which  mav  become  an  obstruction  to  the 
logs  floated  down,  and  not  by  reason  of  the  right  of  way 
condemned  across  other  lands  of  appellant,  or  of  any  im- 

36-31  WASH. 
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provement  upon  appellant's  lands.     It  is  conceded  in  the 
case  that  respondent  has  a  right  to  build  the  dam,  and 
that  one  end  of  it  only  will  rest  upon  the  part  of  section  19 
owned  by  appellant.     Appellant  also  conceded  that  the 
river  is  navigable  only  for  floating  logs   down   stream. 
Whether  the  dam  across  the  river  will  injure  the  lands 
of  appellant  located  above  it  will  depend  upon  whether 
or  not  it  is  an  obstruction  to  such  navigation.    If  the  dam 
should  be  constructed  or  maintained  in  such  manner  as 
to   prohibit    navigation,    then    appellant,    or   any    per- 
son injured  thereby,  may  require  the  removal  of  such  ob- 
struction, and  recover  his  damages.     Carl  v.  West  Aber- 
deen Land  &  Imp,  Co.,  13  Wash.  616   (43  Pac.  890); 
Gould,  Waters  (3d  ed.),  §  110.    If  respondent  has  a  ri^t 
to  build  the  dam  across  the  river,  if  he  proposed  to  Jo  it 
in  a  lawful  manner,  so  as  not  to  prohibit  navigation,  and 
so  that  each  end  would  rest  on  his  own  land,  and  no  in- 
jury were  done  by  reason  of  flooding  upper  lands,  cer- 
tainly no  one  could  complain.     It  would  not  be  necessary, 
in  such  event,  for  respondent  to  litigate  in  advance  any 
injury  which  might  be  claimed  by  upper  proprietors  by 
reason  of  the  increased  cost  in  navigating  the  river.    The 
fact    that    respondent    proposes    to    erect    a    dam   with 
one  end  thereof  u]M)n  a  piece  of  appellant's  land,  which 
is  being  condemned  for  the  purpose,  does  not  require  re- 
spondent to   litigate   in   such   condemnation   proceedings 
damages  which  may  be  claimed  by  appellant,  or  others  who 
may  own  lands  above,  for  an  obstruction  to  navigation  of 
the  river.     The  right  to  the  navigation  of  the  river  is 
a  right  common  to  the  public.    It  is  not  a  part  of  the  land 
of  appellant,  and  not  an  incident  or  appurtenant  thereto, 
and  therefore  appellant  cannot  recover  for  an  obstruction 
to  the  navigation  of  the  river  lintil  he  has  suffered  an 
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injury.  The  argument  is  made  that  on  appellant's  lands 
are  large  bodies  of  timber,  whidi  can  be  more  cheaply 
taken  to  market  down  the  Sultan  river  than  any  other 
way,  and  that  the  construction  of  this  dam  will  add  a  dol- 
lar per  thousand  feet  to  the  cost  of  marketing  this  timber, 
resulting  in  a  loss  of  something  like  $80,000  to  appellant. 
Conceding  these  facts  to  be  true,  they  afford  no  reason  for 
litigating  that  question  of  damages  in  this  proceeding,  be- 
cause these  damages  do  not  flow  from  the  taking  or  dam- 
aging of  appellant's  lands.  They  flow  from  the  obstruction 
of  a  highway,  which  appellant  and  all  others  who  will  be 
damaged  in  the  same  way,  if  at  all,  are  privileged  to  use. 
If  api)ellant  owned  no  lands,  but  was  engaged  in  logging, 
buying,  and  floating  logs  down  the  Sultan  river  from 
above  this  dam  to  the  market,  it  would  be  injured  in  the 
same  way,  and  probably  to  the  same  extent,  as  it  now 
claims  it  will  be  injured.  Yet  under  such  circumstances 
no  one  would  claim  that  appellant  would  be  a  necessary, 
or  even  a  proper,  party  to  an  action  to  condemn  lands  on 
which  to  build  a  dam  across  the  river.  Nor  would  it  be 
necessary  that  damages  be  assessed  and  paid  to  appellant 
before  respondent  could  build  the  dam.  An  adjudication 
of  damages  in  this  case  will  not  be  an  adjudication  of  in- 
juries which  may  arise  in  regard  to  the  navigation  of  the 
river. 

Appellant  also  complains  because  the  court  refused  to 
permit  questions  as  to  the  use  of  the  water  for  a  fish 
pond.  He  was  permitted  to  ask  the  president  of  the 
respondent  company  if  the  water  was  for  use  for  that 
purpose,  and  the  answer  was  in  the  negative.  The  wilr 
ness  was  then  asked  if  he  had  not  stated  to  other  persons 
that  the  water  was  to  be  put  to  such  use.    We  think  this 
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evidence  was  properly  excluded,  for  the  reason  that  the 
court  had  already  adjudged  what  the  use  was  for. 

For  the  error  above  discussed,  the  cause  is  reversed  for 
further  proceedings. 

FuLLEETOisr^  C.  J.,  and  Hablby^  Dunbar,  and  Aim- 
KES,  JJ.,  concur. 


[No.  4888.     Decided  April  11.  1908.] 

The  State  of  Washington  on  the  Relation  of  George  G. 
Qumcy,  Appellant,  v.  U.  L.  Ooli-ins,  as  Clerk  of  the 
Superior  Court  of  Snohomish  Courdy,  Respondent. 

clerk's  fees  —  COLLECTIBLE  ON  MOTION  TO  BEVIVE  JUDGMENT. 

A  motion  to  revive  a  judgment  is  in  the  nature  of  a  new  salt, 
for  wMcli  the  clerk  is  entitled  to  charge  the  fees  provided  by 
Laws  1893,  p.  421,  §  1,  for  the  commencement  of  actions,  even 
though  all  fees  have  been  paid  in  full  in  the  action  in  which 
the  original  Judgment  was  rendered. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Affirmed. 

Austin  &  Bell  and  Million  &  Hovser,  for  appellant 
H.  D.  Cooley,  for  respondent. 

Pee  Cueiam. — This  is  an  appeal  from  a  judgment  re- 
fusing relator  a  mandamus  to  compel  the  respondent,  as 
clerk  of  the  superior  court  of  Snohomish  county,  to  file 
a  motion  to  revive  a  judgment,  and  issue  a  citation  on  said 
motion.  Relator  ordered  a  judgment  entered  in  the  su- 
perior court  of  Snohomish  county  on  the  18th  day  of 
March,  1897,  in  an  action  begun  in  the  year  1896.  At  the 
time  of  rendering  said  judgment,  relator  paid  the  fees 
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required  by  law  in  such  cases.  The  five  years  having  run, 
on  the  Ist  day  of  April,  1902,  the  relator  presented  to  re- 
spondent, as  such  clerk,  his  motion  to  revive  and  continue 
the  lien  of  said  judgment,  with  leave  to  issue  execution.  At 
the  time  of  the  presentation  of  the  motion  the  relator 
presented  to  respondent,  as  such  clerk,  the  form  of  notice 
or  citation  ready  for  signing,  and  requested  that  respond- 
ent, as  such  clerk,  file  said  motion  and  issue  said  notice 
or  citation.  This  the  respondent  refused  to  do  unless 
and  until  relator  should  pay  him  as  fee  therefor  $1.  The 
relator  refused  to  pay  the  fee  demanded,  and  brought  thia 
action  to  compel  the  respondent  to  file  said  motion  and 
issue  said  notice  without  the  payment  of  said  fea  The 
writ  was  denied  by  the  lower  court,  and  the  case  is  brought 
here  on  appeal. 

Section  1,  Laws  1893,  p.  421,  provides  a  list  of  fees  to 
be  charged  by  the  clerk  of  the  superior  court.  But  it  is 
contended  by  the  appellant  that  no  fee  is  provided  in  this 
act  in  actions  for  reviving  judgments,  because  it  is  pro- 
vided in  §  2  of  said  act  that  the  fees  prescribed  in  that 
section  shall  be  in  full  for  all  services  performed  by  the 
clerk  of  the  superior  court  in  the  progress  of  civil  actions 
and  proceedings,  other  than  in  probate  cases,  from  the 
beginning  thereof  down  to  and  including  the  entry,  col- 
lection, and  satisfaction  of  final  judgment  therein,  and 
including  all  proceedings  in  open  court,  and  all  entries, 
filings,  and  recording  therein,  except  for  the  recording 
and  transcribing  for  which  special  fees  are  prescribed  in 
these  sections.  As  a  matter  of  first  impression,  we  con- 
clude that  this  provision  was  intended  to  apply  only  to  ser- 
vices rendered  by  the  clerk  during  the  life  of  the  judg- 
ment, and  to  the  ordinary  processes  of  collection  and  sat- 
isfaction, and  not  to  another  action  for  the  reviving  of  the 
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judgment  But  in  addition  to  this,  the  status  of  an  expired 
judgment  was  defined  by  this  court  in  Brier  v.  Traders* 
National  Bank,  24  Wash.  695  (64  Pac.  831),  where  it 
was  held  that  the  lien  of  the  judgment  expires  at  the 
end  of  five  years  from  the  rendering  thereof,  and  it  was 
said  that  "the  proceedings  to  revive  a  judgment  are  analo- 
gous to  complaint,  answer,  and  reply  in  an  ordinary  act- 
ion at  law.  The  same  formalities  that  are  necessary  for 
bringing  the  suit  prevail.  It  is  in  all  respects  as  much 
a  new  suit  as  if  it  was  a  common-law  action  on  the  judg- 
ment" No  error  was  committed  by  the  court  in  refus- 
ing the  writ. 

It  is  suggested  by  respondent  that  the  clerk  was  en- 
titled to  demand  a  fee  of  $4,  instead  of  $1,  for  the  ser- 
vices required.  But  that  is  a  question  which  is  not  pre- 
sented by  the  appeal. 

The  judgment  is  affirmed. 


31    566 

il_2«>  [No.  4848.     Decided  April  14,  1908.) 

J.  P.  Laoaff^  Respondent,  v.  Dutch  Miller  Mining 
AND  Smelting  Company,  Appellant 

APPEAL  —  SUPERSEDEAS   BOND — STATINQ   COSTS. 

Where  the  judgment  was  for  costs,  and  also  for  other  relief* 
a  supersedeas  bond  which  is  in  double  the  amount  of  the  costs 
and  1200  additional  is  sufficient  to  operate  as  a  supersedeas  upon 
the  Judgment  for  costs  and  as  an  appeal  bond,  and  therefore  give 
the  supreme  court  Jurisdiction,  although  not  sufficient  to  operate 
as  a  supersedeas  on  other  parts  of  the  Judgment. 

TRANSFER   OF    STOCK  —  ACTION    AGAINST    CORPORATION  —  SUFFICIBNCT 
OF  COMPLAINT. 

An  action  by  an  assignee  of  shares  of  stock,  which  had  beea 
subscribed  for  by  his  assignor,  to  compel  the  corporation  to  issne 
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them  to  plaintiff  does  not  state  a  cause  of  action  when  it  fails 
to  allegre  a  transfer  of  the  stock  upon  the  books  of  the  company 
or  facts  showing  the  duty  of  the  company  to  enter  the  transfer, 
since  it  is  provided  in  Bal.  Code,  §  4261,  that  such  transfers  shall 
not  be  valid,  except  between  the  parties  thereto,  until  the  same 
shall  have  been  entered  upon  the  books  of  the  company. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
Frank  H.  Rudkin,  Judge.    Reversed. 

George  D.  Farwell,  for  appellant 

E.  E.  Wager  and  C.  R.  Hovey,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  brought  in  the  lower  court 
by  respondent  against  appellant  to  require  appellant  to 
issue  to  respondent  certificates  for  166,666  shares  of  stock 
of  appellant  corporation,  and  for  other  relief.  The  sum- 
mons and  complaint  were  regularly  served  on  the  defend- 
ant corporation  on  November  9,  1901.  The  summons  re- 
quired defendant  to  appear  within  twenty  days  thereafter 
and  defend  the  action.  On  the  29th  day  of  November, 
1901,  which  was  the  last  day  for  defendant  to  appear  and 
defend  the  action,  it  served  a  demand  upon  plaintiff's  at- 
torneys, requiring  them  to  furnish  to  defendant  a  certi- 
fied copy  of  an  assignment  referred  to  in  the  complaint 
On  the  next  day  a  copy  of  this  demand  was  filed  in  the 
clerk's  office.  The  plaintiff  did  not  comply  with  this  de- 
mand, but  on  December  3,  1901,  filed  a  motion  for  default 
and  judgment,  and  on  the  6th  served  the  motion  for  de- 
fault and  judgment  upon  defendant's  attorneys.  There- 
after, on  the  next  day,  December  7th,  defendant  filed  a 
demurrer  to  the  complaint,  and  also  a  motion  to  dismiss 
the  motion  for  default.  Plaintiff's  motion  for  default 
came  on  regularly  for  hearing  on  January  2,  1902,  both 
plaintiff  and   defendant   being  present;   and   the  court, 
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after  hearing  arguments  of  counsel,  granted  the  motion, 
and  entered  judgment  for  default  as  prayed  for  in  the 
complaint  Thereafter,  on  January  7,  1902,  the  defend- 
ant filed  a  motion,  supported  by  affidavits,  to  vacate  the 
judgment  and  default,  and  for  leave  to  plead  to  the  merits. 
This  motion,  upon  a  hearing,  was  denied  on  January  16, 
1902,  and  an  exception  saved  by  defendant.  On  Febru- 
ary 24,  1902,  defendant  filed  another  motion,  denominated 
"An  Amended  and  Supplemental  Motion  and  Motion  for 
Kehearing  to  Set  Aside  and  Vacate  Default  and  Judg- 
ment." This  motion  was  supported  by  affidavits,  and  was 
heard  by  the  court  and  denied  on  March  24,  1902.  The 
defendant  now  appeals  from  the  judgment  by  default, 
and  the  order  denying  the  first  motion  to  set  aside  the  de- 
fault and  judgment,  and  from  the  order  denying  the  la3t 
motion. 

The  respondent  moves  to  dismiss  this  appeal  because 
the  bond  on  appeal  is  for  $300,  conditioned  both  as  an  ap- 
peal and  as  a  supersedeas  bond.  The  judgment  is  a  money 
judgment  for  costs,  and  also  a  judgment  for  other  relief. 
The  court  was  not  asked  to  fix,  and  did  not  fix,  the 
amount  of  a  bond  to  be  given  by  appellant  as  a  supersedeas 
of  tliat  part  of  the  judgment  which  was  for  relief  other 
than  money.  The  bond  given  was  for  $300 — $200  for  an 
appeal  bond,  and  $100  additional — being  double  the  judg- 
ment for  costs.  This  bond  operated  as  a  supersedeas 
upon  the  judgment  for  costs  and  as  an  appeal  bond.  It 
did  not  operate  as  a  supersedeas  upon  the  other  parts  of 
the  judgment,  and  was  not  intended  to  do  so.  We  think 
this  bond  was  sufficient,  under  the  statute,  to  give  this 
court  jurisdiction,  and  the  motion  is  therefore  denied. 

The  statement  of  facts  upon  the  hearing  of  the  motion 
for  default,  and  upon  the  first  motion  to  set  aside  the  de- 


LACAPP  V.  DUTCH  MILLER  MItl.  A  SMELT.  CO.       569 
Apr.  1903.]  Opinion  of  the  Court. — ^Mount,  J. 

fault  and  judgment,  is  not  before  us  on  this  appeal,  be- 
cause the  same  was  not  filed  in  time.  State  ex  rel.  Dutch 
Miller,  etc.,  Co.  v.  Superior  Covert,  30  Wash.  43  (70  Pac. 
102).  For  this  reason,  there  are  but  two  questions  for  us 
to  consider;  (1)  Does  the  complaint  statue  facts  sufficient 
to  constitute  a  cause  of  action?  (2)  Did  the  court  err 
in  denying  the  last  motion  to  set  aside  the  default  ? 

The  complaint,  after  alleging  the  corporate  character 
of  the  defendant,  is  as  follows : 

"(2)  That  on  January  31,  1898,  one  Marcus  Bertram 
subscribed  for,  and  paid  for  in  full,  333,333  1-3  shares  of 
the  capital  stock  of  the  said  defendant ;  that  no  certificates 
for  the  said  shares  of  stock  were  issued  to  the  said  Marcus 
Bertram.  (3)  That  on  February  8,  1898,  the  said  Mar- 
cus Bertram,  for  value,  duly  sold,  assigned,  transferred, 
and  set  over,  in  writing,  one-half  of  the  aforesaid  shares 
of  stock  to  which  he  was  entitled  as  aforesaid,  unto  the 
plaintifiF  herein,  who  is  now  the  owner  and  entitled  to  the 
possession  of  the  same.  (4)  That  plaintiff  has  demanded 
of  the  defendant  that  it  issue  to  him  the  certificates  for  the 
shares  of  stock  in  the  defendant  corporation  to  which  he  is 
entitled  as  aforesaid,  but  that  the  defendant  fails  and  re- 
fuses so  to  do,  and  the  defendant  further  refuses  to  recog- 
nize the  plaintiff  as  one  of  its  stockholders,  and  to  ])ermit 
the  plaintiff  to  inspect  tlie  books  of  the  defendant  corpora- 
tion. (5)  That  plaintiff  is  without  any  plain,  speedy,  or 
adequate  remedy  at  law. 

"Wherefore  plaintiff  prays  the  following:  (1)  That  a 
decree  be  entered  adjudging  the  plaintiff  to  be  the  owner 
and  entitled  to  the  immediate  possession  of  166,666  2-3 
shares  of  the  capital  stock  of  the  defendant  corporation, 
and  requiring  the  defendant  to  at  once  issue  to  the  plaintiff 
a  certificate  for  the  said  shares,  and  further  requiring  the 
defendant  and  its  officers  to  permit  the  plaintiff  to  inspect 
the  books  of  said  corporation,  and  to  fully  recognize  and 
acknowledge  the  plaintiff's  rights  as  a  stockholder  in  said 
corporation;     (2)  for  judgment  against  the  defendant  for 
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his  costs  of  suit;  (3)  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  meet  and  equitable." 

The  complaint  shows  that  Marcus  Bertram  subscribed 
and  fully  paid  for  333^333  1-3  shares  of  the  capital  stock 
of  the  corporation.  He  was  therefore  a  stockholder  in  the 
corporation,  and  entitled  to  a  certificate  for  these  shares, 
as  prescribed  by  the  by-laws  of  the  company,  which  certi- 
ficate was  negotiable  in  the  sense  that  it  might  be  sold, 
and  the  interest  of  the  owner  of  the  shares  transferred  to 
another,  upon  compliance  with  certain  conditions  usually 
provided  in  the  by-laws  of  the  corporation.  The  complaint 
further  shows  that  no  certificate  for  the  said  shares  was 
issued  to  the  said  Marcus  Bertram.  If  Marcus  Bertram 
was  entitled  to  certificates  after  he  had  paid  for  the  shares, 
and  the  company  had  refused  to  issue  the  same  to  him, 
the  general  rule,  as  stated  by  many  decisions  and  text- 
writers,  is  that  an  action  in  equity  may  be  maintained  by 
a  stockholder  to  compel  the  corporation  to  transfer  or  issue 
certificates  of  the  stock  of  the  corporation  to  the  rightful 
owner.  Mr.  Cook,  in  his  work  on  Stocks,  etc.  (3d  ed.),  at 
§  61,  says : 

"The  corporation  is  bound,  upon  demand,  to  deliver  to 
a  stockholder  a  certificate  of  stock  representing  his  inter- 
est in  the  corporation.  li  it  refuses  to  issue  the  certificate, 
the  stockholder  may  bring  suit  in  equity  to  compel  ita 
issuance." 

Under  the  head  "Rights  and  Duties  of  the  Corporation 
in  Allowing  or  Refusing  Registry,"  the  same  author,  at 
§  389,  says: 

"Whefre,  for  any  reason,  the  corporation  refuses  to  allow 
the  registry  of  a  transfer  of  stock,  when  it  is  the  duty  and 
obligation  of  the  corporation  to  allow  it,  the  transferror 
or  the  transferee  who  applies  for  registry  may,  in  general, 
pursue  one  of  three  remedies" — one  of  which  is  a  suit 
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in  equity  to  compel  the  corporation  to  register  a  transfer 
of  the  stock.  It  is  also  held  that  an  injured  person  may 
resort  to  the  legal  or  equitable  remedy  at  his  election.  20 
Enc.  PI.  &  Pr.  p.  814;  State  ex  reL  Bross  v.  Carpenter, 
61  Ohio  St.  83  (37  K  E.  261,  46  Am,  St.  Eep.  556) ; 
Withers  v.  Lafayette  County  Batik,  67  Mo.  App.  115; 
Keller  v.  Eureka  Brick  Machine  Mfg.  Co.,  43  Mo.  App. 
84  (11  L.  R  A.  472);  Baker  v.  Wasson,  59  Tex.  1 
See,  also,  McAllister  v.  Kuhn,  96U.  S.  87 ;  Payne  v.  Elliot, 
54  Cal.  339  (35  Am.  Rep.  80).  In  Huggins  v.  Milwaukee 
Brewing  Co.,  10  Wash.  579  (39  Pac.  152),  in  commenting 
upon  the  rule  that  an  action  will  lie  for  a  conversion  where 
there  is  demand  and  refusal  to  transfer  stock,  this  court, 
at  page  582,  said : 

"Whether  a  rule  giving  to  stockholders  in  a  corporation 
such  a  privilege  would  have  to  be  upheld  in  this  state,  we 
need  not  now  decide.  But  granting  that  it  is  a  rule  so 
firmly  established  in  the  law  that  its  enforcement  could 
be  justly  required  under  our  statutes  governing  corpora- 
tions, we  are  strongly  convinced  that  it  is  a  harsh  and  dan- 
gerous rule,  the  application  of  which  ought  not  to  be  ex- 
tended beyond  those  cases  where  there  is  a  clear  legal  right 
on  the  part  of  the  assignee  of  stock  certificates  to  have  a 
transfer." 

The  section  of  the  statute  which  the  court  had  in  mind 
when  this  statement  was  made  is  §  4261,  Bal.  Code,  which 
is  as  follows : 

"The  stock  of  the  company  shall  be  deemed  personal 
estate,  and  shall  be  transferable  in  such  manner  as  shall 
be  prescribed  by  the  by-laws  of  the  company ;  but  no  trans- 
fer shall  be  valid  except  between  the  parties  thereto,  until 
the  same  shall  have  been  entered  upon  the  books  of  the 
company,  so  as  to  show  the  names  of  the  parties,  by  and  to 
whom  transferred,  the  numbers  and  designation  of  the 
shares,  and  the  date  of  the  transfer." 

This  statute  was,  no  doubt,  intended  to  relieve  a  corpor- 
ation from  any  liability  whatever  on  account  of  the  trans- 
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fer  of  any  of  its  shares  of  stock  imtil  it  had  had  notice  of 
the  transfer^  and  had  entered  the  same  upon  the  books  of 
the  company.     It,  in  effect,  declares  that  all  transfers  of 
stock  of  the  corporation  are  invalid,  as  between  the  com- 
pany and  the  transferee,  until  such  transfer  shall  have  been 
entered  upon  the  books  of  the  company.     If  the  transfer 
is  invalid  as  between  such  transferee  and  the  company, 
the    transferee    certainly    cannot    enforce    such    transfer 
against  the  company.     Until  the  transfer  is  entered  upon 
the  books  of  the  company  there  is  no  privity  of  contract 
existing  between  the  transferee  and  the  corporation  which 
can  be  enforced  by  one  against  the  other.    There  can  be  no 
doubt  that  if  Bertram  had  subscribed  and  fully  paid  for 
333,333  1-3  shares  of  the  capital  stock  of  the  company,  and 
was  the  owner  thereof  and  entitled  to  certificates  therefor 
at  the  time  he  is  alleged  to  have  sold  a  part  thereof,  he 
could,  by  equitable  assignment,  transfer  all  his  right  to 
the  whole  or  any  part  of  the  shares  subject  to  all  the  rights 
of  the  corporation,  of  which  the  purchaser  was  bound  to 
take  notice.     But  before  his  transferees  could  compel  the 
issuance  of  certificates  for  the  stock,   they  must  allege 
either  an  entry  of  the  transfer  upon  tie  books  of  the  com- 
pany, or  a  duty  of  the  company  to  make  it.     To  show  the 
latter,  it  is  necessary  to  allege  the  rule  prescribed  in  the 
by-laws  of  the  company  for  the  transfer  of  the  stock,  and 
a  compliance  with  all  the  reasonable  conditions  thereof, 
and  that  the  corporation  had  no  rightful  claim  to  the  stock, 
or  a  lien  thereon,  so  as  to  make  clear  the  legal  duty  of  the 
company  to  make  the  entry  of  the  transfer  upon  the  books 
of  the  company  and  to  issue  the  certificate.    Lowell,  Trans- 
fer of  Stock,  §  89  et  seq.;  Burrall  v.  Bushwick  B.  B.  Co., 
76  N.  Y.  211 ;  Union  Bank  v.  Laird,  2  Wheat  390.    Until 
there  was  a  transfer  of  the  stock  upon  the  books  of  the 
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company,  or  a  duty  to  make  it,  the  respondent,  under  the 
provisions  of  the  statute  above  quoted,  could  claim  no  re- 
lief against  the  company  for  the  issuance  of  certificates. 
There  is  no  allegation  of  either  in  the  complaint.  For 
this  reason  the  complaint  fails  to  state  a  cause  of  action. 

Under  this  view  of  the  case,  it  is  unnecessary  to  consider 
the  other  question. 

The  cause  is  reversed  and  remanded,  with  leave  to  re- 
spondent to  amend  his  complaint  within  thirty  days  after 
the  remittitur  is  filed  below,  if  he  so  desires. 

Anders  and  Dunbae,  JJ.,  concur. 

FuLLEBTON^  C.  J.,  coucurs  in  the  result. 


[No.  4367.     Decided  April  14,  1903.] 

Alice  McBride,  Appellant,  v.    John    McGinley,    Re- 

spondent. 

DEFAULT  JUDOMBT^T  —  VACATION  -r-  DISCRETION  OF  COURT. 

The  vacation  of  a  default  Judgment  upon  a  showing  by  the 
party  defaulted  that  he  relied  on  a  settlement  with  plaintiff  made 
out  of  court  is  a  matter  properly  within  the  discretion  of  the 
trial  court. 

WORK  AND  LABOR  —  SERVICES  BY  MEMBER  OF  FAMILY  —  CONTRACT  FOR 
REMUNERATION  »- SUFFICIBNCT  OF  EVIDENCE. 

In  an  action  by  a  sister  to  recover  the  value  of  services  as 
housekeeper  for  a  brother  during  a  period  of  nine  years,  it  was 
not  error  to  direct  a  verdict  for  defendant,  where  it  appeared 
that  plaintiff,  after  the  death  of  her  husband,  came  with  her 
daughter  to  live  at  the  home  of  her  brother  and  keep  house  for 
him,  there  being  no  agreement  or  understanding  as  to  any 
charge  for  services,  and  nothing  in  the  conduct  of  the  parties 
to  imply  a  contract  other  than  one  for  maintenance. 

Appeal  from  Superior  Court,  Spokane  County. — lion. 
Leandeb  H.  Pratheb,  Judge.    Affirmed. 


574  McBRIDB  V.  McGINLBY. 

Opinion  of  the  Court. — Dukbab,  J.  [31  Wash. 

James  Hopkins,  for  appellant. 
P.  F.  Quinn,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  complaint  in  this  action,  omitting  the 
formal  parts,  is  as  follows : 

"1.  The  plaintiff  alleges  that  in  the  month  of  April, 
1892,  she  commenced  work  for  the  defendant,  at  his  in- 
stance and  request  as  housekeeper  and  continued  in  his 
employment  for  the  period  of  nine  years,  for  which  the 
defendant  promised  to  pay  her,  on  demand,  such  sum  as 
they  were  reasonably  worth. 

2.  That  such  services  were  reasonably  worth  the  sum  of 
twenty-two  hundred  dollars  and  on  the  4th  day  of  October, 
1901,  the  plaintiff  demanded  of  the  defendant  payment  of 
said  sum. 

3.  That  no  part  of  the  same  has  been  paid  except  the 
sum  of  two  hundred  dollars,  and  that  there  is  now  due 
from  the  defendant  to  the  plaintiff  thereon  the  sum  of  two 
thousand  dollars  with  interest  from  May  1,  1901. 

Wherefore  plaintiff  prays  judgment  against  the  defend- 
ant for  two  thousand  dollars,  together  with  interest  and 
costs." 

The  defendant  not  answering  within  the  time  required 
by  law,  a  default  judgment  was  taken  against  him.  Sub- 
sequently, the  default  judgment  was  vacated  on  an  appli- 
cation supported  by  affidavits  showing  that  defendant  had 
not  answered  because  he  relied  upon  a  settlement  made 
with  plaintiff  after  the  commencement  of  the  action, 
wherein,  for  the  sum  of  $300  paid  to  the  plaintiff,  she 
waived  further  demand,  and  agreed  to  dismiss  the  action. 
The  vacation  of  the  judgment  is  the  first  error  assigned 
by  the  appellant.  But  we  think,  in  consideration  of  the 
facts  shown  by  the  affidavits,  which  are  not  disputed,  that 
the  court  did  not  abuse  its  discretion  in  vacating  the  judg- 
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ment.  The  defendant  answered,  denying  generally  every 
allegation  of  the  complaint,  and  alleging  affirmatively  that 
in  July,  1891,  he  was  informed  by  the  plaintiff,  who  was 
then  living  in  Philadelphia,  that  her  husband  had  died, 
and  she  was  in  straitened  circumstances ;  that  she  requested 
him  to  send  her  money,  and  that  in  response  he  did  send 
her  $50,  and  offered  to  make  provision  for  herself  and 
child,  a  daughter  about  eleven  years  old ;  that  the  plaintiff 
afterwards  informed  him  that,  if  he  would  forward  her  the 
necessary  money  to  defray  the  expenses  of  herself  and 
child  from  her  home  in  Pennsylvania,  she  would  come  to 
the  state  of  Washington,  and  live  with  him,  and  take  care 
of  him  and  his  household ;  that  she  subsequently  did  come 
under  such  arrangement,  with  her  child,  and  that  since 
said  time  he  had  supported  and  cared  for  plaintiff  and  her 
child  at  a  cost  to  him  of  $2,455.86 ;  that  in  the  year  1900 
the  plaintiff  decided  to  quit  his  residence,  whereupon  he 
gave  her  the  sum  of  $200;  that  subsequently,  and  after 
the  bringing  of  the  action  by  plaintiff,  he  had  a  settlement 
with  her,  wherein  she  accepted  the  sum  of  $300  in  full 
satisfaction  of  all  claims  against  him,  and  agreed  to  the 
dismissal  of  the  case  without  costs  to  him.  Upon  these 
issues  the  case  went  to  trial,  and,  after  the  introduction  of 
plaintiff's  evidence,  the  court  entertained  a  motion  to 
direct  a  verdict  for  the  defendant.  Judgment  was  entered 
in  accordance  with  the  motion,  and  from  that  judgment 
this  appeal  is  prosecuted.  The  second  and  only  other  as- 
signment is  that  the  court  erred  in  directing  a  verdict  for 
the  defendant. 

The  following  is  all  of  the  direct  testimony  of  the  plain- 
tiff: 

"Q.     Mrs.  McBride,  you  are  the  plaintiff  in  this  case, 
are  you  not;  the  party  bringing  this  action  against  the 
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defendant,  Mr.  McGinley  ?  A.  Yes,  sir.  Q.  State  Mrs. 
McBride — tell  those  gentlemen  there  how  yqu  happened  to 
come  to  Mr.  McGinley's  place;  tell  what  transpired  to 
bring  you  to  the  farm.  A.  Well,  he  sent  the  money  for 
me  to  come.  Q.  AVliere  were  j^ou  living  when  he  sent 
yon  that  money?  A.  In  Philadelphia.  Q.  What  did 
he  say  \yith  reference  to  providing  you  with  a  home  ?  A 
Well,  he  said  he  thought  it  was  better  that  we  should  come 
to  him  than  stay  there  alone.  Q.  Did  he  write  to  von 
with  reference  to  coming  just  prior  to  the  death  of  your 
husband?  A.  Yes,  sir.  Q.  Xow,  do  you  remember 
what  he  wrote  at  that  time?  (Objection.  Sustained.) 
Q.  Well,  what  time  did  you  come  to  reside  at  his  place; 
what  time  did  you  come  to  the  McGinley  randi  ?  A.  In 
1892,  I  guess.  Q.  In  1892 — what  time  of  the  year? 
A.  It  was  in  the  spring,  along  in  April.  Q.  How  long 
did  you  remain  there  ?  A.  Kemained  there  nine  years. 
(}.  ^ow,  tell  these  gentlemen  what  you  received  for  that 
service  prior  to  leaving  the  place  ?  A.  I  didn't  come  for 
service ;  I  came  to  stay  with  him  all  the  rest  of  my  days. 
Q.  Xow,  then,  how^  did  you  happen  to  leave.  A.  I  hap- 
pened to  leave  because  1  had  to  leave.  Q.  Tell  the  jury. 
A.  Well,  he  gave  me  $200  and  told  me  to  go  wherever 
I  liked  now.  Q.  Did  you  have  any  talk  prior  to  that 
time  ?  A.  1  never  had  a  word  with  him.  Q.  \Mien  was 
this  he  gave  you  f$200  and  told  you  to  go  ?  A.  In  May, 
I  think.  Q.'  In  1901?  A.  Yes,  sir.  Q.  What  were 
your  duties  while  you  remained  on  the  farm,  Mrs.  Mc- 
Bride ?  A.  Oh,  just  housekeeping.  Q.  You  had  some 
cows?  A.  Yes,  sir.  Q.  Some  chickens  too,  and  had 
butter  and  eggs  to  sell  ?  A.  Yes,  sir.  Q.  Who  took  care 
of  the  cows  and  chickens  and  made  the  butter  ?  A.  There 
was  only  the  three  of  us,  and  we  all  took  care  of  them,  Q- 
Where  did  the  proceeds — the  money  go  ?  A.  Oh,  it  went 
for  the  needs  of  the  house  and  clothes  for  us ;  if  any  went 
to  loss  I  don't  know  of  it.  Q.  Now,  prior  to  the  time  be 
handed  you  this  $200  and  told  you  to  go,  how  much  had 
he  paid  you  from  the  time  you  came  to  live  on  his  place  I 
A.     I  never  received  any  money ;  he  never  paid  anything 
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but  the  $200.  Oh,  yes,  he  did;  I  received  $6  one  time. 
Q.  During  that  time  did  he  buy  your  clothes  A.  He 
didn't  have  to  buy  them;  he  allowed  ourselves  to  buy 
whatever  we  got ;  he  didn't  care." 

The  cross-examination  did  not  tend  in  any  way  to 
strengthen  her  case,  and  there  was  no  other  testimony  per- 
tinent to  the  main  issue.  So  that  it  can  be  clearly  seen  that 
there  was  no  testimony  tending  in  the  slightest  degree  to 
support  the  allegations  of  the  complaint  in  relation  to  the 
contract  pleaded  therein.  On  the  contrary,  it  affirmatively 
appears  from  the  plaintiff's  testimony  that  from  the  time 
she  came  to  live  with  her  brother  up  to  the  time  she  left 
there  was  no  intention  on  her  part  to  make  any  charge  for 
services  rendered;  but  that,  if  there  was  any  contract,  it 
was  a  contract  for  maintenance,  and  that  she  had  received. 
There  being  no  testimony  which  would  support  a  verdict, 
no  error  was  committed  in  instructing  a  verdict  for  de- 
fendant 

Affirmed. 

FiTLLBETON,  C.  J.,  and  Andebs  and  Mount^  JJ., 
concur. 


[No.  4898.     Decided  Aprtl  18,  1908.] 

Sidney  Nobman,  Respondent,  v.  Westebn  Union  Tele- 

OBAFH  Company,  Appellant. 

TBLEOBAPH    COMPANIES  —  UABILITT    FOB    MISTAKE    IN    TELEPHONING 
MESSAGE  —  WHEN  MESSENGER  AGENT  OF  ADDRESSEE. 

Where  the  person  to  whom  a  telegraph  message  was  sent 
asked  the  messenger  of  the  company  to  telephone  him  the  con- 
tents of  the  telegram  hecause  he  was  outside  of  the  free  delivery 
district,  he  thereby  constituted  such  messenger  his  own  agent, 
and  a  mistake  by  the  messenger  In  transmitting  the  contents  of 

87-31  WASH. 
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the  telegram  could  not  be  chargeable  against  the  company  on  the 
theory  of  ratification  of  his  acts  from  the  fact  of  his  being 
in  their  employ  and'  using  a  telephone  in  their  office  to  repeat  tbe 
message,  with  the  knowledge  of  the  telegraph  operator,  when 
there  is  nothing  to  show  that  the  operator  heard  the  message 
read  oyer  the  telephone,  or  knew  that  a  mistake  had  been  made. 

SAME  —  DELiyEBT   OF  MESSAGE  —  SUFFIC1E2VCT. 

Any  deliyery  of  a  telegraph  message  which,  in  law,  would 
be  good  as  between  the  receiyer  of  the  message  and  the  company 
is  good  as  between  the  sender  and  the  company. 

SAME  —  EVIDENCE  —  QUESTION   FOB  JUBT. 

Where  a  principal  has  testified  that  he  does  not  remember 
haying  authorized  his  agent  to  send  a  certain  telegram,  but  the 
agent  testifies  positiyely  that  he  was  so  authorized,  there  is  no 
such  substantial  conflict  as  to  require  the  submission  of  the 
question  to  the  Jury. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hoil 
Leander  H.  Peatheb^  Judge.    Reversed. 

Forster  &  Wakefield  and  George  H.  Ferons,  for  appel- 
lant. 

Winston  £  Winston^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  C.  J. — This  is  an  action  for  negligence 
brought  by  the  respondent  against  the  appellant.  At  the 
time  of  the  occurrence  of  the  transaction  out  of  which  the 
cause  of  action  arises,  the  respondent  was  a  broker  resid- 
ing in  Spokane,  in  this  state,  and  made  it  a  part  of  his 
general  business  to  buy  and  sell  mining  stocks.  On  Feb- 
ruary 11,  1899,  finding  where  he  could  place  some  shares 
of  stock  of  the  Noble  Five  Consolidated  Mining  and  Mill- 
ing Company,  he  sought  to  purchase  the  same  from  one 
Burke  Corbet,  who  then  resided  at  Grand  Forks,  in  the 
state  of  North  Dakota.  The  correspondence  between  them 
was  principally  by  telegraph,  and  it  was  from  the  trans- 
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mission  and  delivery  of  certain  of  the  messages  that  passed 
between  them  that  the  claim  of  negligence  arises.  The 
principal  facts  relating  to  the  transmission  and  delivery 
of  the  several  messages  were  set  forth  in  written  stipula- 
tions entered  into  by  the  parties, — one  introduced  by  the 
respondent  and  one  by  the  appellant.  The  stipulation  in- 
troduced by  the  respondent  was  as  follows : 

"It  is  hereby  stipulated  by  and  between  the  parties  here- 
to as  follows,  to-wit: 

"That  between  the  11th  and  17th  days  of  February, 
1899,  plaintiff  delivered  to  the  agent  of  defendant  at  Spok- 
ane, Washington,  certain  written  messages  for  transmission 
over  the  lines  of  defendant  to  one  Burke  Corbet,  at  the 
City  of  Grand  Forks,  North  Dakota,  and  received  from 
the  said  agent  certain  written  replies  thereto,  purporting 
to  have  been  sent  by  said  Corbet  from  said  City  of  Grand 
Forks,  North  Dakota,  which  messages  and  replies  were 
in  words,  letters  and  figures,  as  follows,  to-wit: 

"1st.  ^Spokane,  Wash.,  Feb.  11,  1899.  To  Burke 
Corbet,  Grand  Forks,  N.  D.  Can  you  sell  us  five  thousand 
Noble  Five  at  twenty-four  or  better?  Answer  quick.  S. 
Norman  &  Co.* 

"2nd.  'Grand  Forks,  No.  Dak.,  2,  11,  1899.  To  S. 
Norman  &  Co.     Spokane,  Wash.    Yes.    Burke  Corbet.* 

"3rd.  'Spokane,  Wash.,  Feby.  11,  1899.  To  Burke  Cor- 
bet, Grand  Forks,  N.  D.  Forward  immediately  with 
draft  attached.  Will  take  some  more.  Will  you  sell  ?  S. 
Norman  &  Co.* 

"4th.  'Grand  Forks,  N.  D.,  Feb.  11,  1899.  To  S. 
Norman  &  Co.,  Spokane,  Wash.    Yes.    Burke  Corbet.* 

"6th.  'Spokane,  Wash.,  Feby.  11,  1899.  To  Burke 
Corbet,  Grand  Forks,  N.  D.  Send  five  thousand  with 
draft  attached  and  five  thousand  three  days  sight  Will 
place  much  more.  Wire  fully  how  much  you  will  selL 
S.  Norman  &  Co.* 

"6th.  'Spokane,  Wash.,  Feby.  13,  1899.  To  Burke 
Corbet,  Grand  Forks,  N.  D.  We  wired  you  this  morning 
saying  we  would  take  five  or  ten  thousand  more  Noble 
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Five  at  the  same  price.  Message  sent  by  mistake  of 
Western  Union  to  Grand  Forks,  B.  C.  Can  probably 
place  twenty  thousand  besides  the  ten  already  bought  S. 
Norman  &  Co.* 

"7th.  'Grand  Forks,  K  D.,  2,  14,  1899.  To  S.  Nor- 
man &  Company,  Spokane,  Wash,  Wrote  you  fully  yester- 
day, which  answers  all  inquiries.    Burke  Corbet' 

"8th.  'Spokane,  Wash.  Feby.  17,  1899.  To  Burke 
Corbet,  Grand  Forks,  N.  D.  Have  not  received  stock  or 
letter.    When  were  they  mailed  i    S.  Norman  &  Co.' 

"9th.  'Grand  Forks,  N.  D.  2, 17, 1899.  To  S.  Norman 
&  Co.,  Spokane,  Wash.  On  the  thirteenth,  about  five  P. 
M.    Burke  Corbet.' 

"That  messages  one,  three  and  five  were  properly  trans- 
mitted from  Spokane  to  Grand  Forks,  and  were  at  the 
request  of  said  Corbet  telephoned  to  his  residence  on  Sat- 
urday evening,  February  11,  1899,  by  one  A.  Kjorlien, 
a  messenger  in  the  employment  of  defendant  at  Grand 
Forks ;  that  the  written  messages  were  not  delivered  to  said 
Corbet  until  the  Monday,  February  13,  1899. 

"That  it  is  not  intended  by  this  stipulation  to  agree  that 
said  message  one  was  telephoned  by  said  Kjorlein  either 
correctly  or  incorrectly. 

"That  said  messages  two  and  four  were  written  by  said 
Kjorlein  and  by  him  delivered  to  the  operator  at  Grand 
Forks  for  transmission.  That  said  Corbet  authorized  iiie 
sending  of  message  No.  two. 

"That  it  is  not  intended  to  agree  whether  or  not  said 
Corbet  authorized  the  sending  of  message  No.  four,  but 
that  was  written  by  said  Kjorlein  under  a  purported  au- 
thorization of  said  Corbel ' 

The  one  introduced  by  the  appellant  was  as  f  oUovra : 

"It  is  hereby  stipulated  between  the  plaintiff  and  the 
defendant  that  A.  Kjorlein  was  a  messenger  employed  by 
the  defendant  at  Grand  Forks,  North  Dakota,  during  the 
year  1899,  between  the  1st  and  28th  days  of  February  of 
said  year,  and  at  the  time  of  the  telegraj^ic  correspondence 
between  the  plaintiff  and  one  Burke  Corbet  referred  to; 
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that  the  said  Corbet  resided  out  of  the  free  delivery  dis- 
trict described  in  the  contract  upon  which  the  message  was 
sent.  And  the  several  messages  were  delivered  to  the  said 
Corbet)  at  his  special  instance  and  request^  by  the  said 
messenger  Kjorlein  by  telephone,  and  were  afterwards 
sent  as  directed  by  said  Corbet  to  his  address  within  the 
free  delivery  limits  of  the  office  at  Grand  Forks.  That 
the  said  messenger  Ejorlein  was  not  authorized  to  tele- 
phone said  messages  by  the  defendant,  or  otherwise  than 
by  the  direction  of  the  said  Corbet. 

"It  is  further  stipulated  that  the  said  Burke  Corbet  re- 
sided more  than  one  (1)  mile  from  the  office  of  the  Western 
Union  Telegraph  Company  in  Grand  Forks,  and  that  the 
free  delivery  limits  in  said  Grand  Forks  was  one-half  (%) 
mile.  That  the  message  described  in  the  evidence  and 
pleadings  as  Number  One  was  received  at  about  the  nour 

of P.  M.  on  the  11th  day  of  February,  1899,  and 

that  it  was  a  cold,  stormy  night,  and  the  said  messenger 
Kjorlein  called  up  Mr.  Corbet  by  telephone,  as  he  had  been 
requested  to  do,  and  informed  him  that  he  had  a  telegram 
for  him,  and  that  thereupon  Corbet  instructed  him  to 
'phone  it  to  him;  and  that  on  the  next  day,  which  was 
Sunday,  he  would  call  at  the  Telegraph  Company's  office 
for  the  original.  That  said  Corbet  did  not  call  at  the 
company's  office  during  office  hours  of  said  Sunday,  but 
did  on  said  Monday  morning  receive  the  original  of  said 
message." 

After  the  date  of  the  receipt  of  message  numbered  four, 
and  before  the  receipt  of  that  numbered  seven,  as  num- 
bered in  the  first  stipulation  quoted,  the  respondent  con- 
tracted to  sell  ten  thousand  shares  of  stock  of  the  Noble 
Five  Consolidated  Mining  &  Milling  Company ;  assuming 
that  he  had  a  contract  of  purchase  for  that  amount  with 
Corbet  The  letter  of  Corbet  mentioned  in  message  num- 
ber seven  informed  him  that  a  mistake  had  been  made  in 
the  delivery  of  the  first  message;  that  it  had  been  tele- 
phoned him  as  reading  "forty-four  or  better,"  instead  of 
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"twenty-four  or  better,"  and  that  he  had  directed  that 
it  be  answered  "Yes*'  believing  that  the  price  ofiFered  was 
forty-four — ^further  stating  that  he  would  not  sell  the 
stock  at  the  price  named,  nor  for  any  less  sum  than  forty 
cents  per  share.  The  respondent,  in  order  to  fulfill  his 
contract,  was  forced  to  go  into  the  open  market  and  buy 
the  stock,  which  he  did  at  a  loss  to  himself  of  $625,  and 
it  is  for  this  sum  that  he  brought  this  action.  The  cause 
was  tried  before  the  court  and  a  jury,  resulting  in  a  verdict 
and  judgment  for  the  amount  claimed. 

While  many  errors  have  been  assigned,  all  of  which  have 
been  more  or  less  elaborately  argued,  the  only  assignment 
we  have  found  it  necessary  to  notice  is  the  one  which  ques- 
tions the  sufficiency  of  the  evidence  to  justify  the  verdict 
The  trial  court  instructed  the  jury  that  the  effect  of  the 
facts  recited  in  the  stipulation  entered  into  between  the 
parties  was  to  make  the  messenger  boy  the  agent  of  Corbet, 
and  that  in  telephoning  the  messages  to  Corbet,  he  was  act- 
ing as  the  agent  of  Corbet,  and  not  as  the  agent  of  the  tele- 
graph company.  The  court,  however,  assumed  that  there 
was  some  evidence  in  the  record  tending  to  show  an  adop- 
tion or  ratification  of  the  acts  of  the  messenger  boy  on  the 
part  of  the  company,  which  would  render  it  liable  if  the 
jury  found  it  to  be  true,  and  gave  them  in  this  connection 
this  further  instruction : 

"But  if  you  should  find  from  the  evidence  that  althou^ 
Kjorlein  acted  without  authority  in  telephoning  said  mesr 
sages  to  Corbet  and  receiving  any  answers  from  him,  the 
defendant,  knowing  all  that  said  Kjorlein  did  in  that  re- 
spect, adopted  and  acted  upon  the  said  acts  of  said  Kjor- 
lein, then  the  defendant  would  thereby  assume  all  the  re- 
sponsibility therefor,  the  same  as  if  said  Kjorlein  had 
been  theretofore  authorized  by  said  defendant" 
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The  evidence  thought  to  sustain  this,  as  pointed  out 
by  the  respondent,  is  found  in  the  testimony  of  the  mes- 
senger. He  testified  that  the  telephone  -which  he  used 
when  telephoning  the  messages  to  Corbet  was  in  the  com- 
pany's office,  and  that  the  telegraph  operator  knew  that 
he  had  telephoned  the  messages.  But  it  seems  to  us  that 
there  is  nothing  in  this  that  would  render  the  company 
liable  for  a  mistake  of  the  messenger,  on  the  principle  of 
adoption  or  ratification  of  his  acts.  If  the  messenger  was 
acting  as  the  agent  of  Corbet,  he  was  Corbet,  in  so  far  as 
the  company  was  concerned,  and  his  mistake  was  Corbet's 
mistake — just  as  much  so  as  it  would  have  been  had  Corbet 
received  the  message  personally,  and  misread  it  himself. 
Certainly,  had  the  latter  been  the  case,  there  would  have 
been  no  contention  that  the  company  would  have  been  lia- 
ble to  the  respondent  for  sending  the  answers  it  did  under 
Corbet's  directions,  even  had  it  known  that  Corbet  had  mis- 
read the  message,  and  was  answering  unadvisedly.  It 
would  seem  that  its  liability  would  not  be  different  had  it 
sent  the  message  with  knowledge  that  a  mistake  had  been 
made  by  the  agent,  but  even  that  is  not  a  material  ques- 
tion here.  The  messenger  does  not  pretend  that  the  oper- 
ator heard  him  read  the  message,  or  that  the  operator  knew 
that  a  mistake  had  been  made ;  nor  is  there  anything  else- 
where in  the  record  that  tends  to  show  that  he  did.  On  any 
theory,  therefore,  there  was  no  evidence  of  ratification  or 
adoption  on  which  the  company  could  be  held  liable. 

The  respondent  further  contends  that,  although  there 
was  a  sufficient  delivery  of  the  message  as  to  Corbet,  there 
was  no  sufficient  delivery  as  to  him ;  that  he  had  a  right 
to  assume  there  had  been  an  actual  copy  of  the  written 
message  handed  to  Corbet ;  and  that  the  company  is  liable 
to  him  for  any  loss  he  has  suffered  because  of  its  failure 
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to  hand  him  such  a  copy.  But  the  company's  undertaking, 
as  implied  from  its  acceptance  of  the  message  for  trans- 
mission, was  not  that  it  would  make  an  actual  delivery  of 
it  to  Corbet  in  person,  but  was,  rather,  that  it  would  make 
such  a  delivery  as  would  constitute'  a  delivery  in  law; 
hence,  when  it  showed  that  it  had  delivered  the  message  to 
the  person  whom  Corbet  had  authorized  to  receive  it,  it 
had  complied  with  its  undertaking.  Stated  in  another 
way,  any  delivery  of  a  message  which,  in  law,  would  be 
good  as  between  the  receiver  of  the  message  and  the  com- 
pany is  good  as  between  the  sender  and  the  company. 
Doubtless  the  sender  of  a  message  can  contract  for  a  per- 
sonal delivery  of  a  message,  in  which  case  a  delivery  to 
an  agent  would  not  be  sufficient,  but  no  such  contract  is 
implied  from  the  mere  act  of  delivery  of  a  message  to  the 
office  of  the  company,  to  be  transmitted  in  accordance  with 
its  usual  regulations.  The  sender  of  the  message  loses  no 
legal  rights  by  reason  of  this  rule.  If  the  receiver  makes 
a  mistake  through  his  agent,  which  causes  loss  to  the  send- 
er, he  is  just  as  much  responsible  for  that  loss  as  he  would 
have  been  had  he  made  the  mistake  personally. 

Lastlv,  it  is  said  there  was  no  authorization  for  the 
fourth  message,  and  that  the  company  is  liable  for  that 
part  of  the  injury  which  arose  from  its  receipt  by  flie 
respondent.  We  fail,  however,  to  find  any  evidence  to  the 
effect  that  the  message  was  not  authorized.  Corbet  does 
not  say  that  it  was  not,  all  he  says  is  that  he  does  not  re- 
member of  having  authorized  it.  While,  on  the  other 
hand,  the  testimony  of  the  messenger  is  positive  to  the 
effect  that  he  did  authorize  it.  It  would  seem  that  there 
was  here  no  such  substantial  conflict  as  to  require  the  sub- 
mission of  the  question  to  the  jury. 

Concluding,  as  we  do,  that  there  is  no  evidence  of  negli- 
gence on  the  part  of  the  appellant,  the  judgment  appealed 
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from  will  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  dismiss  the  action  at  the  respondent's  costs, 
and  it  is  so  ordered. 

Anders^  Mount  and  Dunbab,  JJ.,  concur. 


[No.  4479.     Decided  April  18,  1908.] 

S.  W.  McDannald,  Respondent,    v.    Washington  and 
Columbia  River  Railway  Company,  Appellant. 

NSQLIOE^CE  —  INJUBIES      TO      SERVANT  —  DANOEBOU8      APPLIANCBB — 
QUESTION  FOB  JUBY. 

The  question  of  a  railway  company's  negligence  in  erecting 
and  maintaining  cattle  guards  in  close  proximity  to  its  tracks  Is 
one  for  the  Jury,  where  it  appears  that  a  trainman  was  Injured 
by  striking  against  one  while  attempting  to  board  a  car;  that 
the  guard  was  within  about  eighty-five  feet  of  a  customary  stop- 
ping place,  which  required  the  trainmen  to  get  oft  the  cars  in 
the  discharge  of  their  duties;  and  that  the  cattle  guard  posts 
were  within  twelve  or  fourteen  inches  of  the  cars  at  that  point, 
while  there  appeared  to  be  no  necessity  for  such  close  location, 
and  in  fact  at  other  points  along  the  road  such  posts  were  located 
farther  from  the  track. 

SAME  —  ASSUMPTION    OF  BISK  —  GONTBmnTOBT   NEGLIGENCE. 

The  questions  of  plaintifT's  contributory  negligence  and  as- 
sumption of  risks  are  for  the  Jury,  where  it  appears  that  he  was 
the  conductor  of  a  freight  train;  that,  after  stopping  at  a  sta- 
tion, the  train  was  slowly  starting  up  again,  and  that  plaintifF, 
in  order  to  board  it,  ran  to  a  road  crossing  and  caught  hold  of  the 
hand  rail  on  the  caboose;  that  at  the  moment  his  attention  was 
called  to  an  intending  passenger  running  toward  the  train  and  his 
foot  slipped  off  the  car  step  and  he  was  thrown  against  a  cattle 
guard  located  about  twenty-five  feet  beyond  the  point  where  he 
started  to  board  the  train;  that  he  could  have  seen  the  cattle 
guard,  if  his  attention  had  been  called  to  it;  that  he  did  not 
know  of  its  dangerous  position  in  relation  to  the  track;  and 
that  the  posts  of  the  cattle  guard  were  much  closer  to  the  track 
than  in  his  experience  such  posts  were  usually  located,  and 
were  closer  than  any  others  along  defendant's  line  of  railway. 


31    685 
36    662 
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AFPEAL  —  HABMLE8S  EBBOB  —  BEFUSAL  TO  8TBIKE  IBBE8PORSIVE  AKS- 
WEB  —  CUBED  BY  INSTBUCTI0N8. 

The  refusal  of  the  court  to  strike  an  answer  that  was  not 
responsive  was  not  prejudicial  error,  where  the  court  subse- 
quently told  the  jury  they  could  not  consider  eyldence  of  that 
character. 

SAME  —  INSTBUCTIONS  NOT  WITHIN  ISSUES. 

The  modification  by  the  court  of  a  requested  instrucilon  stat- 
ing a  general  rule  of  law  by  adding  thereto  an  exception  to  the 
general  rule  would  not  be  prejudicial,  although  not  within  the 
issues  of  the  case,  when  the  adverse  party  did  not  claim  recov- 
ery by  reason  of  the  exception  and  there  was  evidently  no  inten- 
tion of  the  court  to  apply  the  exception  to  the  case  on  trial. 

EXCESSIVE  DAMAGES. 

A  verdict  for  $10,000  on  account  of  personal  injuries  is  exoee- 
cessive,  where  no  bones  were  broken,  no  disfigurement  inflicted, 
and  the  evidence  of  permanent  impairment  very  slight,  showing 
only  an  injury  to  the  nervous  system  which  might  or  mi^ht  not 
remain  permanently;  it  appearing  that  plalntift  though  incapaci- 
tated for  work  more  or  less  for  a  period  of  several  months,  and 
having  suffered  much  pain,  had  been  in  bed  from  his  injuries 
but  six  days,  and  that  the  trial  court  expressed  grave  doubts 
as  to  the  justice  of  the  verdict  in  passing  upon  a  motion  for  a 
new  trial. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Bbents^  Judge.    Modified. 

B.  S.'Orosscup  and  W.  T.  Dovell,  for  appellant. 

Garrecht  &  Dunphy  and  Bennett  £  Sinnoti,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Action  for  personal  injuries.  Plaintiff 
obtained  judgment  in  the  court  below  for  $10,000.  De- 
fendant appeals. 

The  appellant  is  a  railroad  company  operating  a  line  of 
railway  between  Walla  Walla  and  Pleasant  View  in  Walla 
Walla  county,  Washington.    On  September  15,  1901,  the 
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respondent  was  an  employee  of  appellant  company  as  con- 
ductor in  charge  of  one  of  appellant's  trains  of  cars  oper- 
ated between  the  points  above  mentioned.  This  train, 
going  out  of  Walla  Walla  on  the  morning  of  September 
15thy  consisted  of  an  engine^  four  water-tank  cars,  several 
box  cars  for  freight,  a  caboose,  and  a  regular  passenger 
coach.  On  the  way  out  one  of  the  water-tank  cars  was  left 
at  a  place  known  as  ^'Day's  Cistern."  The  place  of  this 
cistern  was  not  a  regular  station,  but  the  trains  stopped 
there  whenever  water  was  to  be  left  or  cars  picked  up, 
and  had  been  doing  so  for  eight  years.  There  was  no 
switch  at  this  point,  and  cars  loaded  with  water  were  left 
standing  on  the  main  track,  and  the  water  was  drawn  from 
the  car  by  means  of  a  trough  from  the  car  to  the  cistern. 
When  the  water-tank  car  was  left  at  this  poii^t,  the  valve 
of  the  tank  was  opened  and  the  car  left  to  empty  itself, 
while  the  train  proceeded  on  to  Pleasant  View.  On  the 
way  back  to  Walla  Walla  the  train  consisted  of  the  engine, 
two  freight  cars,  the  caboose,  and  the  passenger  car.  When 
the  train  arrived  at  Dav's  Cistern  a  brakeman  was  sent 
forward  by  the  conductor  to  couple  the  water-tank  car  on 
to  the  engine  in  front  This  car  was  not  quite  empty  and  a 
delay  of  some  few  minutes  was  occasioned.  The  respond- 
ent thereupon,  as  was  his  duty,  got  off  the  train,  and  went 
forward  to  the  head  of  the  train  to  see  what  was  the  cause 
of  the  delay.  About  the  time  he  arrived  there  the  tank- 
car  was  emptied  and  the  car  coupled  on  to  the  engine  in 
front,  and  the  respondent  gave  the  signal  to  go  ahead.  The 
track  at  this  point  was  on  a  grade  some  three  and  one-half 
or  four  feet  high.  About  fifty  feet  beyond  the  cistern,  on 
the  same  side  of  the  track  easterly  and  in  the  direction  the 
train  was  going,  was  a  wagon  roadway  graded  up  so  as  to 
make  a  crossing  over  the  railway  track.      This  wagon 
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roadway  was  about  sixteen  feet  wide.  About  fifteen  feet 
beyond  the  wagon  roadway  was  a  cattle  guard  of  three 
posts  on  each  side  of  the  track  parallel  therewith,  on  which 
boards  were  f astened,  and  up  to  which  a  barbed  wire  fence 
connected  on  each  side  of  the  track.  The  posts  of  the  cattle 
guard  were  about  two  feet  four  inches  from  the  rail  of 
the  track  at  the  bottom^  and  slanted  out  from  the  perpen- 
dicular about  eight  inches  or  a  foot  at  the  top.  These  posts 
were  about  five  feet  in  height  The  cars  projected  over 
the  rail  about  two  feet  three  inches,  so  that  there  was  a 
space  of  about  twelve  inches  between  the  side  of  the  car 
and  the  top  of  the  cattle  guard  posts.  On  account  of  the 
high  grade  along  this  place,  the  conductor  was  not  able 
to  get  on  to  the  train  at  the  place  where  he  gave  the  signal 
to  go  ahead,  so  he  ran  forward  a  distance  of  about  fifty 
feet  to  the  road  crossing,  in  order  to  get  on  to  the  train 
when  the  rear  cars  came  up  to  him.  The  train  was  run- 
ning at  the  rate  of  about  five  miles  per  hour.  It  was 
shown  that  it  was  usual  for  the  conductor  and  train  men  to 
get  on  the  train  when  it  was  in  motion.  When  the  rear 
end  of  the  caboose  came  up  to  where  the  respondent  was, 
he  was  on  the  left-hand  side  of  the  train  as  it  was  going 
easterly.  He  took  hold  of  the  handles  on  the  side  of  the 
car,  and  attempted  to  step  on  the  rear  end  of  the  caboose. 
Just  then  his  attention  was  called  by  a  passenger  standing 
on  the  rear  platform  of  the  passenger  coach  to  a  man  who 
was  running  towards  the  train  evidently  desiring  passage 
thereon.  Thereupon  the  respondent's  foot  slipped,  and  he 
had  to  make  another  step  for  the  car.  He  did  not  see  the 
cattle-guard  posts,  and,  while  he  was  in  the  act  of  getting 
on  the  train,  he  was  carried  against  one  of  tliese  postSy 
which  struck  him  on  the  back  and  knocked  him  under  the 
car.    He  was  struck  again  by  the  brakebeam,  and  thrown 
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from  under  the  car  and  injured.  Kespondent  had  made 
live  trips  over  the  road  prior  to  this  one,  but  had  not  stopped 
at  this  place-  before.  He  did  not  know  of  the  nearness  of 
the  cattle  guard  posts  to  the  side  of  the  car.  There  were 
some  thirty  of  these  cattle  guards  along  this  line,  but  only 
two  of  them  were  as  near  to  the  car  as  this  one.  Respond- 
ent did  not  know  that  there  was  any  difference  in  the  loca- 
tion of  these  cattle  guards  with  reference  to  their  proxim- 
ity to  the  track.  It  was  broad  day  light,  and  respondent 
could  have  seen  the  posts  if  he  had  looked,  but,  with  his 
attention  called  to  the  passenger  in  the  opposite  direction, 
and  while  looking  for  a  footing  on  the  steps,  he  did  not  see 
it  until  after  he  was  struck.  There,  was  some  defect  in 
the  step  of  the  car,  but  it  is  conceded  that  respondent  knew 
of  this,  and  that  he  cannot  recover  in  this  action  on  account 
thereof. 

The  principal  questions  in  the  case  are  whether  it  was 
negligence  for  the  appellant  to  maintain  the  cattle  guard 
80  near  the  track,  and,  if  so,  did  the  respondent  know  or 
should  he  have  seen  the  danger,  and  had  he  therefore  as- 
sumed the  obvious  risk  ?  We  think  both  of  these  questions, 
under  the  circumstances  of  this  case,  were  properly  ques- 
tions for  the  jury.  If  the  erection  and  maintenance  of 
the  cattle  guard  so  near  the  side  of  the  track  was  such  that 
an  ordinarily  prudent  person  should  have  foreseen  that  an 
accident  was  liable  to  happen  to  persons  who  had  a  right 
to  be  upon  the  side  of  a  passenger  train  at  this  point,  then 
it  was  negligence  of  the  company  to  place  it  and  maintain 
it  there.  The  conditions  surrounding  each  particular  case 
have  much  to  do  in  determining  what  a  prudent  person 
would  do.  When  it  was  shown  that  this  cattle  guard  was 
within  about  eighty-five  feet  of  a  station  or  place  where 
trains  were  accustomed  to  stop,  where  the  train  men  were 
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uBTially  at  or  upon  the  side  of  the  cars,  where  the  posts  are 
BO  close  to  the  side  of  the  car  that  there  is  only  a  space  of 
twelve  or  fourteen  inches  between  the  posts  and  the  car, 
and  where  there  appears  to  be  no  necessity  for  such  loca- 
tion of  the  posts,  the  question  of  negligence  is  one  for  the 

jury- 
Counsel  for  appellant,  however,  rely  upon  the  second 

point,  and  insist  that  the  respondent,  under  the  circum- 
stances of  this  case,  mi\st  be  held  to  have  assumed  the  risk. 
Numerous  authorities  are  cited  from  this  court  and  other 
courts  to  the  effect  that  where  an  employee  knows,  or  in  the 
reasonable  exercise  of  his  faculties  should  know,  the  dan- 
gers which  surround  him,  he  must  be  held  to  have  assumed 
the  risk.  The  following  cases  are  cited  from  this  court: 
Week  V.  Fremont  MiU  Co.,  3  Wash.  629  (29  Pao.  215); 
Jennings  v.  Tacoma  Ry.  &  Motor  Co,,  7  Wash.  276  (34 
Pac.  937) ;  Bullivant  v.  Spokane,  14  Wash.  577  (46  Pac. 
42) ;  Hoffman  v.  American  Foundry  Co.,  18  Wash.  287 
(51  Pac.  385)  ;  Anderson  v.  Inland  Telephone,  etc.,  Co., 
19  Wash.  575  (53  Pac.  657,  41  L.  R.  A.  410) ;  Brown  v. 
Tabor  Mill  Co.,  22  Wash.  317  (60  Pac.  1126);  French 
V.  First  Avenue  Ry.  Co.,  24  Wash.  83  (63  Pac.  1108); 
Robare  v.  Seattle  Traction  Co.,  24  Wash.  677  (64  Pac. 
784)  \Danmer  v.  M.  Selkr  &  Co.,  24  Wash.  565  (64  Pac 
783).  It  is  unnecessary  to  review  these  cases  separately. 
They  all,  in  effect,  announce  the  rule  stated  above.  It  is 
enough  to  say  that  in  eadi  of  the  cases  cited  it  was  held 
either  that  the  plaintiff  knew  of  the  danger,  or  that  he 
should  have  known  it  in  the  exercise  of  ordinarv  observa- 
tion.  In  this  case  it  is  not  contended  that  the  respondent 
knew  of  the  cattle  guard  post  by  which  he  was  injured. 
The  evidence  shows  conclusivelv  that  he  did  not  know  of 
its  dangerous  position  in  relation  to  the  trade.     The  ques- 
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tion  then  narrows  down  to  whether  he  should  have  known 
it  In  this  respect  this  case  is  more  like  the  case  of  John- 
son  V.  Tacoma  Mill  Co.,  22  Wash.  88  (60  Pac.  53),  than 
any  of  the  cases  from  this  court  above  cited.  In  that  case, 
where  a  carpenter  was  employed  to  change  a  pipe  in  a  mill, 
he  was  injured  by  stepping  backward  into  a  barrel  of  hot 
water.  The  barfel  was  sunk  into  the  ground,  and  unno- 
ticeable  by  reason  of  the  fact  that  pieces  of  bark  were 
floating  on  the  surface  of  the  water.  In  that  case,  after  re- 
viewing some  of  the  cases  above  cited,  the  court  said : 

"But  how  diflFerent  this  case  is  from  any  of  the  cases 
above  noticed !  There  is  no  question  involved  here  of  work- 
ing with  dangerous  machinery  or  of  working  in  the  im- 
mediate vicinity  of  dangerous  machinery.  The  plaintiff 
was  not  injured  by  anything  he  was  working  with  or  upon. 
The  cause  of  his  injury  was  entirely  disconnected  with, 
and  separate  and  distinct  from,  the  subject  of  his  work. 
It  is  true  that  if  a  man  is  working  in  a  mill  or  factory, 
where  common  intelligence  will  take  notice  that  dangerous 
machinery  is  used,  and  steps  back  upon  a  saw  or  into  a 
furnace,  or  upon  any  dangerous  device  or  machine,  he  can- 
not recovei:  damages,  because,  being  charged  with  know- 
ledge of  the  existence  of  these  dangerous  objects,  the  danger 
must  be  held  to  be  apparent ;  and  while  it  is  true  that  the 
plaintiff  in  this  case  could  doubtless  have  seen  the  barrel, 
if  he  had  looked  at  it, — and  that  is  the  admission  which 
the  counsel  for  respondent  sought  to  obtain,  and  did  obtain 
— ^he  was  under  no  obligation  to  look  for  it,  and  naturally 
would  not  look  for  it,  for  he  had  no  actual  notice  of  its 
existence,  and  it  does  not  appear  that  it  was  a  necessary  or 
common  attachment  to  mills,  or,  if  it  was,  that  it  was  the 
custom  to  leave  it  uncovered.  It  was  not  a  danger  inci- 
dent to  the  business  of  putting  up  a  pipe,  and  under  the 
testimony  it  was  not  so  conspicuous  as  to  challenge  atten- 
tion; and  the  plaintiff,  being  rightfully  there  in  the  dis- 
charge of  his  duty,  had  a  right  to  rely  upon  the  duty  of  the 
master  to  furnish  him  a  safe  place  in  which  to  work,  and 
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the  place  evidently  not  being  safe  and  the  danger  not  ap- 
parent^ the  master^  under  the  authorities,  is  liable  to  dam- 
ages." 

The  circumstances  of  that  case,  it  is  true,  are  not  the 
same  as  those  in  the  one  before  us,  but  the  case  serves  to 
show  that  the  difficulty  in  all  eases  of  this  character  is  not 
with  the  rule  of  law,  because  the  rule  of  law  is  well  settled 
and  understood,  but  arises  when  we  come  to  apply  the  rule 
to  cases  where  the  danger  is  not  known,  and  where  it  must 
be  determined  from  the  facts  that  the  danger  should  have 
been  known  by  the  employee.  The  question,  then,  resolves 
itself  into  this:  Do  the  facts  in  this  case  show  that  re- 
spondent should  have  known  the  danger?  The  facts  are 
not  disputed,  and  they  are,  substantially,  that  respondent 
was  boarding  the  train  in  the  usual  and  ordinary  way; 
that  the  train  was  running  slowly;  that  he  was  about 
twenty-five  feet  away  from  the  cattle  guard  posts;  that  if 
his  attention  had  been  directed  towards  these  posts  he 
could  have  seen  them ;  that  this  was  the  first  time  he  had 
stopped  off  at  this  place ;  that  he  could  not  board  the  train 
except  at  the  crossing;  that  he  had  been  in  the  railroad 
business  for  about  twenty  years,  was  acquainted  with  the 
location  of  cattle  guards,  and  had  never  known  them  to  be 
placed  so  near  the  track  as  this  one,  or  to  be  dangerous; 
that  it  was  necessary,  when  boarding  a  moving  train,  to 
look  toward  the  rear  of  the  train,  not  in  the  direction  the 
train  was  moving,  and  tiiat  it  was  also  his  duty  to  look 
after  passengers  desiring  to  board  the  train;  and,  while 
the  plaintiff  testified  that  if  his  attention  had  been  called 
to  the  cattle  guard  he  could  have  seen  it,  yet  it  nowhere 
appears  that  he  could  have  known,  even  if  he  had  seen  the 
cattle  guard,  that  it  was  dangerously  close  to  the  cars.  We 
know  from  common  experience  that  it  is  difficult  to  tell 
how  near  a  car  will  come  to  objects  along  the  side  of  a 
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railway  tracks  and,  until  the  car  stands  by  the  object,  onfe 
cannot  very  well  judge  whether  it  is  dangerous  or  not 
We  know,  too,  that  the  respondent's  attention  must  have 
been  centered  on  boarding  the  train,  as  he  says  it  was, 
and  that  a  customary  object  near  the  track,  like  a  cattle 
guard,  would  not  ordinarily  attract  attention  as  a  danger- 
ous obstacle.  Even  if  respondent  could  have  seen  the  cattle 
guard  when  he  ran  forward  to  within  twenty-five  or  thirty 
feet  of  it,  or  even  if  he  should  have  seen  it,  we  do  not  think 
it  necessarily  follows  that  he  must  be  held  to  have  known 
that  is  was  dangerous,  especially  in  the  absence  of  warning 
or  knowledge  that  it  was  dangerous;  because,  in  the  ab- 
sence of  warning  or  knowledge,  he  had  a  right  to  assume  it 
was  safe,  and  that  it  was  placed  as  was  usual  and  customary 
for  such  guards  to  be  placed ;  in  other  words,  that  the  com- 
pany had  performed  its  duty  by  placing  the  cattle  guards 
far  enough  away  from  the  cars  so  as  not  to  be  dangerous. 
For  these  reasons  we  think  the  questions  of  assumed  risk 
and  contributory  negligence  were  for  the  jury,  and  that 
the  court  could  not  hold  that  as  a  matter  of  law  respondent 
assumed  the  risk.  The  following  cases,  very  much  like 
the  case  at  bar,  are  in  point  upon  this  question:  Sweet 
V.  Michigan  Central  B.  B.  Co.,  87  Mich.  659  (49  N.  W. 
882)  ;  Johnson  v.  8t.  Paid  M.  &  M.  By.  Co.,  43  Minn.  53 
(44  N.  W.  884) ;  Bryce  v.  Chicago,  M.  &  St.  P.  By.  Co., 
103  Iowa,  665  (72  N.  W.  780) ;  Whipple  v.  New  York, 
N.  H.  &  H.  B.  B.  Co.,  19  R  I.  587  (35  Atl.  305,  61  Am. 
St.  Rep.  796). 

Two  other  questions  are  presented  in  the  case,  one  of 
which  is  the  refusal  of  the  court  to  strike  out  an  answer 
to  a  question  because  it  was  not  responsive.  While  the 
court  in  terms  did  not  strike  the  answer,  it  subsequently 
told  the  jury  that  they  could  not  consider  evidence  of  that 

38-31  WASH. 
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oharacter^  and  this  we  think  was  sufficient.  The  other  was 
an  instruction  requested  by  appellant  which  was  modified 
by  the  court.  The  instruction,  as  given,  stated  the  law  cor- 
rectly. The  modification  was  stated  as  an  exception  to 
the  general  rule  which  was  being  defined.  It  did  not  oome 
within  the  issues  of  the  case,  the  court  did  not  intend  to 
apply  it  to  the  case,  and  the  jury  must  have  so  understood 
it.  The  respondent  did  not  claim  recovery  by  reason  of 
the  exception  and  at  most  it  was  harmless. 

We  do,  however,  think  the  verdict  was  excessive  in  pro- 
portion to  the  injury.  No  bones  were  broken,  and  at  the 
time  of  the  trial  there  were  no  marks  or  disfigurements 
upon  the  person  of  respondent,  and  evidence  of  any  per- 
manent impairment  of  the  respondent  was  very  sli^t 
At  the  time  he  was  injured  he  went  upon  his  train  with 
assistance,  did  some  work  on  the  way  in,  rode  from  his 
train  home  in  a  buggy,  and  was  in  bed  for  about  six  days 
thereafter.  The  doctor  who  examined  him  by  the  aid  of 
ail  X  ray  at  the  time  of  the  trial  could  find  no  evidence  of 
physical  injury,  and  the  whole  injury  at  the  time  of  the 
trial  appeared  to  be  to  his  nervous  system,  which  might 
or  might  not  remain  permanently.  It  is  true  that  for 
several  months  after  the  injury  he  was  incapacitated  for 
work  more  or  less,  and  it  is  no  doubt  true  that  he  suffered 
much  pain.  Counsel  for  respondent  makes  a  strong  ar- 
gument against  this  court's  reducing  the  amount,  and 
several  cases  are  cited  where  we  have  in  effect  said  it  is 
only  in  cases  where  the  verdict  is  clearly  in  excess  of  any 
just  measure  to  such  an  extent  that  it  shows  passion  and 
prejudice  on  the  part  of  the  jury  that  a  verdict  will  be  set 
aside.  It  is  true,  also,  that  the  jury  and  the  court  below 
have  advantages  in  judging  of  damages  which  we  do  not 
have.    But  it  seems  to  us  that  a  verdict  for  $10,000,  in  a 
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ease  where  the  injuries  are  so  obscure  as  they  are  in  this 
case,  is  clearly  in  excess  of  the  just  measure.  In  addition 
to  this,  the  trial  courts  in  passing  upon  a  motion  for  new 
trial  fipon  this  ground,  said : 

''I  feel  somewhat  inclined  to  sustain  the  defendant's 
motion  to  set  aside  the  verdict  as  excessive,  and  grant  a 
new  trial,  unless  the  plaintiff  remit  the  damages  awarded 
in  excess  of  $6,000.  Should  I  require  the  plaintiff  to  file 
a  remitter  in  this  excess  as  a  condition  for  overruling  the 
motion  and  he  should  decline  to  do  so,  he  could  not  appeal 
irom  my  action  without  going  through  a  new  trial.  If  he 
could  have  my  action  reviewed  by  the  supreme  court  with- 
out doing  this  I  should  feel  more  inclined  to  take  this 
course.  Should  I  err  in  requiring  this  or  in  granting  a 
new  trial  it  would  entail  much  more  trouble  and  expense 
on  the  parties  than  if  I  should  err  in  overruling  the  motion 
for  a  new  trial,  and  besides  if  the  supreme  court  should 
conclude  that  I  had  erred  in  this  and  in  no  other  respect 
it  may  itself  require  the  plaintiff  to  remit  a  part  of  his 
verdict  and  judgment,  or  if  he  declines,  reverse  and  order 
a  new  trial.  Partially  for  these  reasons  and  while  I  have 
some  misgiving  oil  this  point  as  to  the  damage  being  ex- 
cessive, I  deem  it  the  better  course — ^the  course  that  will 
best  conserve  the  rights  of  both  parties — that  will  present 
the  question  for  consideration  of  the  supreme  court  without 
jeopardizing  the  rights  of  either  party,  to  deny  the  mo- 
tion.^' 

The  trial  judge,  who  heard  the  evidence,  saw  the  wit- 
nesses and  was  in  a  position  equal  with  the  jury  to  judge 
of  the  damages,  was  not  satisfied  that  the  amount  of  the 
verdict  was  not  -exoesaive.  He  was  inclined  to  reduce  the 
amount  to  $6,000.  He  did  not  do  so,  because,  as  he  says, 
he  had  some  misgivings  as  to  the  amount  being  excessive, 
and  because  this  court  would  do  so  if  we  concluded  he  had 
erred  in  denying  the  motion  on  that  ground.  These  state- 
ments of  the  trial  court,  taken  in  connection  with  our  own 
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views  from  a  reading  of  the  evidence,  convince  us  that 
the  verdict  is  excessive,  and  that  $6,000  is  a  large  measuie 
for  the  damages  proven.  The  respondent  will,  therefore, 
be  required  to  remit  $4,000  from  the  amount  of  the  judg- 
ment in  the  case  within  thirty  days  from  the  date  of  the 
filing  of  this  opinion;  whereupon  the  judgment  will  he 
affirmed.  Otherwise  the  judgment  will  be  reversed,  and  a 
new  trial  ordered.  Appellant  to  recover  costs  on  this  ap- 
peal in  either  event 

FuiXEBTON^  C.  J.,   and   Andebs   and   Dunbab^   JJ., 
concur. 
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FiBST  National  Bank  of  Pullman^  AppeUani,  v.  Cash 

N.  Gaddis  ei  al,.  Respondents. 

OONVIEBSION — UNAUTHOBIZED  LOAN  BY  BANK  0A8HIEB -^  FLSAODTO — 
IMMATEBIAL  ALLBOATTONS. 

In  an  action  against  bank  officers  for  the  conyersion  of  fnndB, 
aUegations  in  the  complaint  to  the  effect  that  the  converted  funds 
were  pretended  to  be  loaned  by  defendants  to  a  speculatlye  cor- 
poration without  mercantile  credit  were  immaterial. 

SAME  —  Eyn>ENCE  —  MATEEIAUTT. 

Where  defendants  in  such  an  action  are  charged  with  con- 
verting money  of  the  bank  to  their  own  use,  evidence  that  tbo 
corporation  to  which  they  claimed  the  funds  had  been  loaivdd 
was  of  a  speculative  character,  without  property,  and  unworthy 
of  credit  was  properly  excluded  because  of  its  immateriaUty. 

SAME  ^  RATIFICATION  OF  LOAN  BT  DIBECTOBS. 

The  directors  of  a  bank  are  estopped  to  deny  the  anthorltj 
of  the  cashier  and  assistant  cashier  In  the  extension  of  credit 
to  a  speculative  corporation  in  which  the  latter  were  stockhold- 
ers, where  the  directors  had  known  of  the  course  of  dealing  for 
a  period  of  five  years  without  making  objection  thereto,  and  con- 
sequently the  loan  of  the  bank's  money  to  such  corporation  on- 
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der  SQCh  clrcumstanoeB  Is  Insufficient  to  establish  a  conversion 
of  the  funds. 

8TATDTB  OF  FRAUDS  —  PB0MI8B  TO  AN8WKB  FOB  DKBT  OF  ANOTHKB. 

The  oral  promise  of  bank  officers  to  repay  to  the  bank  money 
that  they  have  loaned  out  of  Its  funds  to  an  Insolvent  corporation 
l8  not  binding,  because  a  promise  to  answer  for  the  debt  of  an- 
another,  and  not  In  writing. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
Stephen  J.  Chadwick,  Judge.    Affirmed. 

H.  W.  Canfield,  for  appellant. 

Thomas  Ndll  (F.  E.  Bull,  of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  brought  by  appellant  in 
the  lower  court  to  recover  from  respondents  the  sum  of 

$445.34,  alleged  to  have  been  wrongfully  and  unlawfully 

taken  by  respondents  and  converted  to  their  own  use.  When 

the  action  came  on  for  trial  in  the  lower  court,  and  after 

the  plaintiff  had  introduced  its  evidence  and  rested,  the 

court,  upon  motion  of  defendants,  discharged  the  jury,  and 

dismissed  the  action,  upon  the  ground  that  the  evidence 

was  not  sufficient  to  make  a  cause  of  action.     From  this 

judgment  of  dismissal  plaintiff  appeals. 

It  is  claimed  that  the  court  erred  (1)  in  striking  out 
certain  parts  of  the  complaint;  (2)  in  rejecting  evidence 
going  to  show  that  the  Kootenai  County  Mining  &  Milling 
Company  was  a  speculative  mining  company,  and  unwor- 
thy of  credit,  and  (3)  in  sustaining  the  challenge  to  the 
evidence. 

1.  The  two  paragraphs  stricken  from  the  complaint 
upon  motion  of  respondents  are  as  follows : 

'^4.  That  said  Kootenai  County  Mining  and  Milling 
Company,  a  corporation,  was  a  speculative  corporation  and 
had  no  other  assets  of  other  than  speculative  value ;  that  the 
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oftpital  stock  of  said  eorporation^  the  Kootenai  Countj 
Mining  and  Milling  Company,  or  any  part  thereof,  was 
never  paid  up,  and  that  no  part  thereof  was  ever  subscribed 
by  any  bona  fide  subscription,  and  that  the  whole  thereof 
was  without  any  commercial  value  whatever,  and  that  said 
corporation  was  not  entitled  to  any  mercantile  credit  what- 
ever, all  of  which  facts  were  at  all  times  well  known  to 
each  and  both  of  said  defendants.'' 

^'6.  That  said  defendants,  after  taking,  appropriating 
and  converting  said  moneys  as  aforesaid,  did  make  a  pre- 
tense of  making  a  loan  thereof  to  said  corporation,  the 
Kootenai  Coimty  Mining  and  Milling  Company,  but  that 
in  truth  and  in  fact  said  moneys  were  used  by  defendants 
and  the  same  was  charged  on  the  books  of  the  plaintiff  to 
said  corporation,  the  Kootenai  County  Mining  and  Milling 
Company,  in  order  to  conceal  from  the  officers  of  plaintiff 
the  true  facts,  and  no  loan  of  said  moneys  was  made  by 
defendants  to  said  corporation,  the  Kootenai  Coimty  Min- 
ing and  Milling  Company." 

The  complaint  charged  the  defendants  with  unlawfully 
and  fraudulently  taking  the  money  from  the  plaintiff,  and 
converting  the  same  to  their  own  use.  If  these  allegations 
which  were  stricken  from  the  complaint  are  true,  they 
are  entirely  immaterial,  because  it  makes  no  difference  to 
whom  defendants  gave  the  money,  or  for  what  they  spent 
it  after  they  took  it  and  converted  it  to  their  own  use. 
They  would  be  liable  for  its  return  in  any  event  It  was 
likewise  immaterial  whether  they  loaned  to  an  insolvent  or 
to  a  going  corporation,  or  to  a  private  person,  if  such  loan 
was  made  for  their  own  use  and  benefit,  and  not  for  the 
bank;  and  therefore  allegations  of  this  character  were 
subject  to  be  stricken  from  the  complaint  If  it  was  nec- 
essary to  show  that  the  money  was  converted  to  tiie  use 
of  the  defendants,  it  is  probably  true  that  evidence  showing 
the  purpose  for  which  the  money  was  used  was  admissible 
to  show  that  the  defendants  had  converted  the  money  to 
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their  own  use.  But  the  allegation  that  the  money  was 
converted  to  the  use  of  the  defendants  was  sufficient  for 
that  purpose.  What  is  said  above  applies  equally  to  the 
evidence  offered  to  show  that  the  Kootenai  County  Mining 
&  Milling  Company  was  of  a  speculative  character  and 
was  without  property,  and  unworthy  of  credit.  This  evi- 
dence was  immaterial,  especially  where  the  defendants 
were  charged  with  converting  the  money  to  their  own  use. 
It  was  therefore  not  error  to  exclude  it 

2.  The  evidence  shows  that  the  defendants  were  cash- 
ier and  assistant  cashier,,  respectively,  of  appellant,  which 
is  a  banking  corporation ;  that  they  were  also  stockholders 
in  the  Kootenai  County  Mining  &  Milling  Company,  and 
that  defendant  Chapman  was  also  treasurer  of  the  last- 
named  corporation;  that  the  mining  company  had  an  ac- 
count with  the  bank,  which  account  had  been  running  for 
about  five  years ;  that  the  accoimt  was  usually  overdrawn ; 
tliat,  in  order  to  balance  the  account  for  convenience  of 
bookkeeping,  Mr.  Chapman,  on  January  16,  1900,  exe- 
cuted a  note  for  the  mining  company  for  the  sum  of  $344.- 
75,  and  balanced  .the  account  with  the  bank  by  the  note ; 
that  subsequently  payments  were  made  on  the  note,  and 
other  overdrafts  were  paid  on  account  of  the  mining  com- 
pany, thus  making  up  the  amount  sued  for,  viz.,  $445.34; 
that  the  directors  and  stockholders  of  the  bank  had  frequent 
meetings  during  the  time  the  account  was  running,  and 
that  the  directors  knew  of  the  account  and  made  no  objec- 
tion thereto ;  that  in  February,  1900,  when  one  Mr.  Coman 
and  Mr.  Steams  were  negotiating  the  purchase  of  the  bank, 
and  were  examining  the  assets  thereof,  they  came  to  the 
note  and  account  of  the  Kootenai  County  Mining  &  Mill- 
ing Company,  and  thereupon  asked  defendant  Oaddis  con- 
cerning it,  whereupon  Gaddis  said :    "That  is  a  little  min- 


600     FIRST  NATIONAL  BANK  OF  PULLMAN  ▼.  GADDI8. 

Opinion  of  the  Court. — ^Mount,  J.  [31  Wash. 

ing  deal  that  some  of  us  boys  have.  .  .  .  That  is  a 
little  matter  of  Pep's  and  mine ;  that  is  a  little  mining  deal 
of  ours ;  that  is  a  matter  we  owe  and  we  will  take  care  of  it 
in  a  short  time."  Defendant  Chapman  said:  ''Of  course, 
we  will  take  it  up,  but  we  want  you,  in  order  to  protect  us 
— ^we  may  want  you  to  sue  the  Kootenai  County  Mining  & 
Milling  Company,  and  foreclose  upon  this  property.  That 
i]3,  take  the  property  under  suit  and  let  us  buy  it  in  and 
shut  out  these  fellows  that  won't  pay  their  assessments." 
Defendants  were  not  indorsers,  and  never  in  any  way 
than  as  above  stated  agreed  to  pay  the  account.  We  think 
this  evidence  fails  to  show  either  a  wrongful  taking  or  a 
conversion  of  the  money  sued  for.  Even  if  the  Kootenai 
County  Mining  &  Milling  Company  was  a  speculative  cor- 
poration, and  was  not  entitled  to  credit  in  the  first  in- 
stance, and  the  cashier  and  assistant  cashier  of  the  bank 
knew  that  fact,  even  if  they  were  not  authorized  to  extend 
credit  to  the  said  mining  company  in  the  beginning,  yet 
when  the  directors  of  the  bank  knew  that  credit  had  been 
extended,  and  made  no  objection  thereto,  the  bank  cannot, 
after  five  years'  dealing  with  that  company,  hold  the 
cashier  or  assistant  cashier  for  the  amoimt  which  the  com- 
pany may  owe  the  bank  at  the  end  of  that  time.  After  a 
course  of  dealing  for  such  a  length  of  time,  where  the  di- 
rectors of  the  bank  knew  about  it,  the  bank  will  be  held  to 
have  ratified  the  credit.  Roberts  v..  Wctshington  National 
Bank,  11  Wash.  660  (40  Pac.  225).  Nor  is  the  oral 
promise  to  pay  binding  upon  either  of  the  defendants,  be- 
cause it  is  at  most  a  promise  to  answer  for  the  debt  of  an- 
other, which,  under  the  statute,  must  be  in  writing.  In  any 
view  of  the  case,  we  think  the  court  did  not  err  in  taking 
the  case  from  the  jury.  The  judgment  is  therefore  af- 
firmed. 

FuLLEBTON,  C.  J.,  and  Andebs  and  Dunbab,  J  J.,  eon- 
cur. 
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[No.  4871.     DMided  April  21,  1008.] 

David  M.  Page,  Appellant,  v.  Dominick  TJbick  et  ux.. 

Respondents. 

nxrUBES  — -  DWELUNO  HOUSE  AS  PEBSONAI.  PBOPEBTT. 

A  house  built  by  consent  of  the  city  upon  one  of  its  unused 
streets,  on  condition  that  the  builder  would  remove  it  upon  notice 
from  the  city,  and  resting  upon  wooden  blocks  laid  on  the  ground, 
so  as  to  facilitate  removal  without  disturbing  the  freehold.  Is 
personal  property,  even  though  by  mistake  the  house  may  have 
been  constructed  so  as  to  extend  over  the  street  line  some  seven 
feet  upon  an  adjoining  vacant  lot. 

SAME  —  OONDmONAL  SALE  —  BEPLEVIN. 

Where  a  dwelling  house  was  personal  property,  and  was  sold 
imder  a  conditional  contract  of  sale,  on  a  breach  of  the  condi* 
tions  of  sale  the  house  could  be  recovered  in  an  action  of  re- 
plevin by  the  vendor. 

Appeal  from  Superior  Court,  Pierce  County. — ^Hon. 
Thad  Huston,  Judge.    Reversed. 

Oeorge  W.  Fogg  and  H.  F.  Norris,  for  appellant 

The  opinion  of  the  court  was  delivered  by 

FuiXEETON,  C.  J. — In  the  summer  of  1900  the  appel- 
lant, after  obtaining  leave  to  do  so  from  the  city  authori- 
ties, built  a  dwelling  house  on  what  he  supposed  to  be  one 
of  the  streets  of  the  city  of  Tacoma,  the  permit  being 
granted  on  condition  that  he  would  remove  the  building  at 
any  time  after  receiving  thirty  days'  notice  to  that  effect 
from  the  city.  By  mistake,  however,  the  house  was  built  so 
as  to  extend  over  the  line  of  the  street  some  seven  feet  on  an 
adjoining  vacant  lot  The  house  was  built  on  wooden  shoes, 
extending  the  entire  width  of  the  house,  which  rested  on 
wooden  blocks  laid  on  the  ground,  so  that  the  house  couid 
be  removed  at  any  time  without  disturbing  the  freehold. 
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In  fact,  the  purpose  of  the  shoes  was  to  facilitate  removal, 
and  enable  the  appellant  to  comply  without  trouble  with 
his  agreement  with  the  city.  On  October  25,  1900,  the 
appellant  entered  into  a  written  agreement  with  the  re- 
spondents, by  the  terms  of  which  he  agreed  to  sell  them  the 
house  for  a  consideration  of  $700,  $300  to  be  paid  in  caahy 
and  the  balance  in  four  annual  installments  of  $100  each, 
payable  on  the  25th  day  of  October  of  the  years  1901, 
1902,  1903,  and  1904,  and  a  monthly  payment  of  $6  p« 
month  during  the  time  any  part  of  the  purchase  shouU 
remain  unpaid  in  lieu  of  interest.  It  was  expressly  stipu- 
lated in  the  agreement  that  the  title  to  the  property  should 
be  and  remain  in  the  appellant  until  the  entire  purchase 
money  should  be  fully  paid;  that  upon  the  final  paymait 
of  "said  $400,  and  the  further  and  additional  payment  oi 
said  $6  per  month  rent,  that  then,  and  in  that  case,  said 
house  shall  become  the  property  of  said  purchasers ;"  that 
time  was  the  essence  of  the  contract,  and  in  case  of  failure 
to  pay  the  purchase  money,  or  any  part  thereof,  when  due, 
the  appellant  should  have  the  right  to  take  possession  of  the 
house,  and  the  purchasers  should  vacate  the  same  peace- 
ably, and  without  legal  process.  The  agreement  was 
signed  by  both  the  vendor  and  vendee,  and  placed  of  record 
in  the  auditor's  office  of  Pierce  county.  The  respondents 
paid  the  $300  before  taking  possession  of  the  property, 
and  subsequently  paid  $10  additional  as  rent,  but  refused 
to  pay  anything  further,  or  recognize  that  the  appellant 
had  any  rights  in  the  property.  At  the  time  of  the  com- 
mencement of  this  action  there  were  $80  due  as  rents  op 
interest,  together  with  the  installment  of  1901  of  $100. 
On  the  refusal  of  the  respondents  to  make  further  pay- 
ment on  the  purchase  price,  the  appellant  demanded  pos- 
session of  the  house,  and,  on  their  refusal  to  deliver  it  upy 
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brought  this  action  in  replevin  to  recover  it  In  his  com- 
plaint he  set  out  substantially  the  ioregoing  facts.  The 
answer  was  a  general  denial^  and  an  affirmative  plea  of 
ownership  on  the  part  of  the  respondents.  On  the  trial 
the  appellant  introduced  evidence  tending  to  substantiate 
all  of  the  allegations  of  his  complaint^  and  rested^  where- 
upon the  respondents  moved  for  a  nonsuit,  which  the  court 
granted.  Judgment  of  nonsuit  was  thereupon  entered, 
from  which  this  appeal  is  prosecuted. 

The  respondents  have  not  appeared  in  this  court, 
and  we  are  not,  therefore,  advised,  as  to  the  reasons  which 
are  relied  upon  to  sustain  the  judgment  of  the  trial  court, 
but,  looking  to  those  which  obviously  suggest  themselves, 
we  find  none  which  seem  to  us  conclusive.  Under  the 
facts  stated,  the  dwelling  house  was  personal  property. 
Cobbey,  Eeplevin  (2  ed.),  §  373;  Jeivett  v.  Patridge,  12 
Me.  243  (28  Am.  Dec.  173)  ;  Comm'rs  of  Btish  County  v. 
Stvbhs,  25  Kan.  322.  The  contract  was  a  conditional  sale, 
in  which  title  did  not  pass  to  the  vendee,  and  the  property 
was  subject  to  recovery  by  the  vendor  on  a  breach  of  the 
conditions  of  sale.  Edison  General  Electric  Co.  v.  Walter, 
10  Wash.  14  (38  Pac.  752)  ;  Qirnm  v.  Parke  &  Lacy  Mar 
chinery  Co.,  5  Wash.  276  (31  Pac.  866) ;  Cherry  v.  Ar- 
thur, 5  Wash.  787  (32  Pac.  744) ;  Harkness  v.  Buaaell, 
118  XJ.  S.  663  (7  Sup.  Ct  61).  A  dwelling  house,  which 
js  personal  property,  can  be  recovered  by  the  owner  from 
one  wrongfully  in  possession  by  an  action  of  replevin. 
Corwm'rs  of  Rush  County  v.  Stubbs,  supra;  Michigan  M. 
L.  Ins.  Co.  V.  Cronk,  93  Mich.  49  (62  N.  W.  1036) ; 
Weathersby  v.  Sleeper,  42  Miss. 732 ;  McDaniel  v.  Lipp,^l 
Neb.  713  (60  N.  W.  81)  ;  Fitzgerald  v.  Anderson,  81  Wis. 
341  (51  N.  W.  654).  On  the  record,  therefore,  it  would 
seem  that  the  trial  court  erred  in  granting  a  nonsuit    The 
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appellant,  by  his  evidence^  showed  ownership  of  the  prop- 
erty, a  right  to  its  possession,  a  demand  on  the  respondents 
for  its  surrender,  their  refusal  to  surrender  it,  and  their 
consequent  wrongful  detention  of  the  same.  As  the  prop- 
erty was  subject  to  replevin,  these  proofs  made  a  prima 
facie  case,  easily  sufficient  to  sustain  a  judgment^  if  the 
jury  foimd  them  to  be  true.  The  rule  is  not  changed  be- 
cause it  appeared  that  the  house  was  built  in  part  on  the 
land  of  another  by  mistake.  The  owner  of  that  property 
cannot  claim  it  until,  at  least,  he  has  directed  its  removal 
and  the  appellant  delayed  doing  so  for  an  unreasonable 
time. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial 

Mount,  Andebs  and  Dunbab,  JJ.,  concur. 


[No.  4879.     Decided  April  21,  1908.] 

Heloe  a.   Hansen,  Respondent,  v.    Seattle   Lukbeb 

Company,  Appellant. 

XBGUGENCE  —  LIABILITT  OF  MASTER  —  SUFFlCnENGT  OF  EVn>ENCK. 

In  an  action  by  a  servant  for  personal  injuries,  where  there 
is  no  evidence,  either  direct  or  circumstantial,  as  to  how  the 
accident  happened,  but  merely  evidence  of  difterent  causes  that 
could  have  produced  the  injury,  for  some  of  which  the  master 
might  have  been  liable,  there  can  be  no  recovery  unless  it  is 
established  that  the  injury  could  «have  been  produced  in  no 
other  way  than  by  some  act  or  omission  amounting  to  negli- 
gence on  the  part  of  the  master. 

Appeal  from  Superior  Court,  King  County. — Hon- 
George  Meade  Emory,  Judge.    Reversed. 
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Preston,  Carr  £  Gilman,  for  appellant 

James  J.  McCafferty  and  Tucker  &  Hyland,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLEETON,  C.  J. — ^This  is  an  action  for  personal  in- 
juries. The  jury  returned  a  verdict  for  the  respondent, 
who  was  plaintiff  below,  and  this  appeal  is  from  the  judg- 
ment entered  thereon. 

The  appellant  is  engaged  in  the  business  of  manufacture 
ing  shingles.  On  August  11,  1901,  the  respondent,  who 
was  then  sixteen  years  of  age,  applied  to  appellant  for 
employment,  and  was  put  to  work  by  appellant's  foreman 
at  moving  shingle  bolts  from  one  part  of  the  mill  to  an- 
other. Later  he  was  put  to  work  nailing  zinc  strips  on 
bands  used  for  binding  bundles  of  shingles.  After  he  had 
worked  at  this  for  a  short  time,  the  foreman  came  to  him, 
told  him  he  had  an  easier  job  for  him,  and  took  him  to  a 
saw  used  for  sawing  the  bands  with  which  bundles 
of  shingles  are  bound.  This  was  a  circular  saw, 
about  twelve  inches  in  diameter,  set  into  a  flat-topped 
table,  so  that  the  top  of  the  table  was  on  a  level  with,  or  a 
little  above,  the  top  of  the  shaft  to  which  the  saw  was 
fastened,  and  which  formed  its  axis.  The  saw  was  run  by 
a  belt  from  a  pulley  on  the  main  shaft  of  the  mill  to  a 
pulley  on  the  shaft  of  the  saw.  It  revolved  towards  the 
operator.  On  the  right  of  the  saw  (looking  from  the  oper^ 
ator'd  position),  and  distant  therefrom  the  width  of  the 
bands,  was  a  guide  between  four  and  six  inches  high, 
against  which  boards  were  pressed  when  being  pushed 
against  the  saw.  To  facilitate  the  operation  of  sawing, 
and  as  a  protection  to  the  operator,  the  appellant  had  fixed 
on  die  table  what  is  called  a  ^'carriage."     It  was  a  flat 
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piece  of  board,  made  to  run  back  and  forth  to  the  left  of 
the  saw  from  the  operator's  position,  held  in  place  by  a 
tongue  fastened  to  its  under  side,  which  ran  in  a  groove 
cut  in  the  top  of  the  table.     On  the  end  of  the  carriage 
towards  the  operator  was  an  endpiece  of  a  proper  height 
to  furnish  a  rest  for  the  ends  of  the  boards  \^en  placed 
on  the  carriage  for  sawing.     Still  further  back  was  the 
handle  with  which  the  carriage  was  operated.    The  pieces 
of  board  out  of  which  the  bands  were  made  were  cut  to 
their  proper  length  and  thickness  elsewhere,  this  saw  being 
used  to  cut  them  to  their  proper  width  only.    The  manner 
of  operating  the  saw  was  this :    The  operator  would  draw 
the  carriage  back  a  sufficient  distance  to  allow  a  boftrd 
to  be  placed  between  the  saw  and  the  endpiece  of  the  car- 
riage.   He  would  then  place  a  piece  of  board  on  the  car 
riage,  push  it  over  against  the  guide,  steady  the  piece  with 
his  left  hand,  take  hold  of  the  handle  of  the  carriage  wiih 
the  other,  and  slide  the  carriage  past  the  saw ;  cutting  the 
board  lengthwise  to  a  proper  width  for  a  band.     The  car- 
riage would  then  be  drawn  back,  the  board  pushed  over 
against  the  guide,  and  another  piece  cut  off ;  the  operation 
being  repeated  until  the  board  was  cut  into  bands.    When 
the  respondent  and  the  appellant's  foreman  reached  the 
saw,  the  foreman  (so  the  boy  testified)  did  not  give  him 
any  oral  instructions  as  to  its  method  of  operation,  but 
started  the  saw  without  a  word,  picked  up  some  boards, 
and  proceeded  to  saw  them ;  cutting  up  some  dozen  pieces. 
He  then  motioned  to  the  boy,  indicating  that  he  wished 
him  to  try  it.     The  boy  then  took  hold  of  the  work,  and 
proceeded  to  cut  the  bands  in  the  manner  in  which  he  saw 
the  foreman  do  it.     The  foreman  stood  by  and  watched 
him  imtil  he  had  sawed  some  half  dozen  boards,  n^en  be 
went  away.    After  a  short  time  he  returned,  and  watcbed 
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the  boy  operate  the  machine  for  a  few  moments  longer; 
again  leaving  without  saying  anything.  Tn  less  than  an 
Jiour  from  that  time  the  boy  in  some  manner  brought  his 
band  in  contact  with  the  saw,  seriously  and  permanently 
injuring  it.  The  machine  itself  was  standard,  and  the 
kind  in  use  in  nearly  all  shingle  mills.  The  device  called 
the  "carriage,"  however,  seems  not  to  be  in  common  use,  if 
it  was  not  altogether  new  to  this  machine.  But  it  was  not 
testified  by  any  one  that  it  increased  the  dangers  of  oper- 
ating the  saw,  and  it  was  in  evidence  that  it  greatly  les- 
sened them.  The  boy  was  alone  when  the  accident  hap- 
pened. While  on  the  witness  stand  he  did  not  attempt  to 
give  any  explanation  as  to  its  cause.  Being  questioned 
on  this  point  by  his  counsel,  he  testified  as  follows : 

**Q.  Now  how  long  do  you  think  that  you  were  to  work 
on  the  machine  before  anything  happened  ?  A.  About  an 
hour.  Q.  Then  what  happened?  A.  I  got  my  hand 
hurt  Q.  Now,  how  did  that  happen  ?  A.  I  don't  know. 
Q.  What  were  you  doing  at  that  time  ?  A.  Sawing  the 
boards  as  I  had  always  been  doing — as  he  told  me." 

Nor  is  there  elsewhere  in  the  record  anything  which 
tends  to  show  what  caused  the  accident.  Some  evidence, 
however,  was  introduced  tending  to  show  what  could  have 
caused  it.  It  was  testified  that  any  one  of  several  things 
would  cause  the  saw  to  pinch,  and  that  the  pinching  of  the 
saw  would  tend  to  tilt  the  carriage  towards  the  saw.  It 
was  testified,  also,  that  if  sawdust,  splinters,  or  other  sub- 
stances were  permitted  to  collect  under  the  carriage,  or  if 
at  should  be  accidentally  thrown  out  of  the  groove  by  the 
operator,  it  would  have  a  tendency  to  tilt  towards  the  saw, 
and^  as  a  consequence,  endanger  the  operator,  but  there 
was  nothing  in  the  entire  record  that  shows  or  tends  to 
show  that  the  injury  was  caused  by  any  one  or  more  of 
these  things. 
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The  appellant  made  the  contention  in  the  court  belo^, 
and  contends  here,  that  the  evidence  was  insufficient  to 
justify  the  verdict  This  contention,  we  think,  must  be 
sustained.  In  order  for  the  respondent  to  recover  for  his 
injury,  it  was  necessary  for  him  to  show  not  only  that  the 
appellant  had  been  guilty  of  negligence,  but  tiiat  such 
negligence  was  the  cause  of  his  injury.  It  is  not  necessaiy, 
of  course,  that  the  facts  be  proven  by  direct  evidence.  Cir- 
cumstantial evidence  of  the  fact  is  sufficient  But  there 
must  be  some  evidence,  either  direct  or  circumstantial, 
that  there  was  negligence  on  the  one  side,  an  injury  result- 
ing in  damages  on  the  other,  and  that  the  injury  and  dam- 
ages followed  the  negligence,  and  were  produced  thereby. 
The  evidence  here  falls  far  short  of  this.  It  may  be  true 
that  there  was  evidence  before  the  jury  from  which  negli- 
gence could  be  inferred.  Doubtless  it  was  the  appellant's 
duty  to  inform  the  respondent  of  the  hidden  or  latent  dan- 
gers connected  with  the  operation  of  the  machine,  and  it 
was  negligent  in  failing  to  perform  that  duty ;  and  had  it 
been  shown  by  evidence,  either  direct  or  circumstantial, 
that  the  injury  was  caused  by  some  one  or  more  of  the 
hidden  or  latent  dangers  which  the  respondent  had  not 
been  warned  against,  the  appellant  would  be  liable  in  dam- 
ages for  his  injuries.  But  there  is  no  direct  evidence  as  to 
the  cause  of  the  injury,  and  it  is  not  proving  his  case  by 
circumstantial  evidence  for  the  respondent  to  show  that 
there  were  causes,  for  which  the  appellant  would  be  liable, 
which  could  have  produced  the  injury,  without  showing 
that  it  could  not  have  been  produced  in  any  other  manner, 
or  in  a  manner  for  which  the  appellant  would  not  be  liable. 
As  was  said  by  Mr.  Justice  Brewer  in  Patton  v.  Texas  A 
Pacific  By.  Co.,  179  U.  S.  658  (21  Sup.  Ct  275) : 

"The  fact  of  accident  carries  with  it  no  presumption  of 
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negligence  on  the  part  of  the  employer,  and  it  is  an  af- 
firmative fact  for  the  injured  employee  to  establish  that 
the  employer  has  been  guilty  of  negligence.  .  .  .  That 
in  the  latter  case  it  is  not  sufficient  for  the  employee  to 
show  that  the  employer  may  have  been  guilty  of  negli- 
gence— ^the  evidence  must  point  to  the  fact  that  he 
was.  And  where  the  testimony  leaves  the  matter  uncer- 
taiiiy  and  shows  that  any  one  of  half  a  dozen  things  may 
have  brought  about  the  injury,  for  some  of  which  the  emr 
ployer  is  Sponsible  and  for  £me  of  which  he  ia  not,  it  is 
not  for  the  jury  to  guess  between  these  half  a  dozen  causes 
and  find  that  tiie  negligence  of  the  employer  was  the  real 
cause,  where  there  is  no  satisfactory  foundation  in  the  tes- 
timony for  that  conclusion.  If  the  employee  is  unable  to 
adduce  sufficient  evidence  to  show  negligence  on  the  part 
of  the  employer,  it  is  only  one  of  the  many  cases  in  which 
the  plaintiff  fails  in  his  testimony,  and  no  mere  sympathy 
for  the  unfortunatq  victim  of  an  accident  justifies  any  de- 
parture from  settled  rules  of  proof  resting  upon  all  plaintr 
iffs." 

Tested  by  these  rules,  the  judgment  cannot  stand.  There 
is  no  evidence  in  the  record  that  the  negligence  of  the  ap- 
pellant caused  the  injury  for  which  the  damages  were 
awarded,  and  the  jury's  finding  was  based  upon  mere  con- 
jecture. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  dismiss  the  action. 

Mount,  Andebs  and  Duwbab,  JJ.,  concur. 
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^EST  Coast  Manufactubino  and  Investment  Com- 
pany, Appellant  J  v.  West  Coast  Impkovement  Com- 
pany, Respondent. 

OpVENANT  OF  WAB&ANTT  —  LOSS  OF  PART  OF  lAND  —  ACTION  FOB 
-  .-  BBEAGH  —  MEASURE  OF  DAMAGES. 

\ '  The  measure  of  damages  for  breach  of  a  covenant  of  wai^ 
^anty,  where  title  has  ftdled  to  part  of  the  tract  conveyed,  is 
guch  proportion  of  the  consideration  paid  as  the  value  of  that 
part  of  the  land  to  which  the  title  has  failed  bears  to  the  value 
of  the  whole  tract,  together  with  interest  on  such  proportion. 

SAME  —  CONDITIONS  OF  OONTBACT  OF  SALE  —  MEBGEB  IN  DEED. 

In  determining  the  purchase  price  of  land  with  a  view  to  fix- 
^^g  the  measure  of  damages  upon  a  breach  of  warranty,  the 
value  of  improvements  placed  upon  the  land  by  the  grantee 
cannot  be  included,  although  the  contract  for  a  conveyance  was 
conditioned  upon  the  erection  of  the  improvement  and  the  pay- 
ment of  the  money  consideration,  inasmuch  as  such  preliminary 
contract  had  become  merged  in  the  deed  upon  which  the  action 
wa^  founded. 

Appeal  from  Superior  Court,  King  Couniy. — ^Hon.  Wil- 
liam R.  Bell,  Judge.    Aifirmed. 

. '  James  Kiefer,  for  appellant. 
Piles,  DonwoHh  &  Hoivej  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  case  arises  out  of  a  conveyance  made 
by  respondent  to  appellant  on  August  13,  1890,  for  a  tract 
of  land  in  Ballard,  King  county,  consisting  of  a  narrow 
strip  of  upland  and  a  large  piece  of  tide  land ;  ihe  propor- 
tions being  substantially  one-fifteenth  upland  and  four- 
teen-fifteenths  tide  land.  The  contract  of  sale  was  made 
November  13,  1889,  and  recites  that  the  respondent  agrees 
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to  convey  to  the  appellant  the  tract  described  in  the  deed^ 
for  the  consideration  of  $750  in  money,  upon  condition 
that  the  appellant  commence  work  on  or  before  December 
1,  1889,  and  on  or  before  April  1,  1890,  have  in  operation 
a  mill  upon  the  tract  in  question.  In  1894  the  tide  land 
described  in  the  deed  was  platted  and  appraised  by  the 
state  of  Washington  and  offered  for  sale,  and  on  June  26, 
1895,  the  appellant  purchased  from  the  state  of  Washing- 
ton the  said  tide  land  at  a  cost  of  $1,522.72,  the  appraised 
value.  The  purchase  of  this  tide  land  at  the  price  above 
indicated  is  alleged  in  the  complaint.  The  consideration 
mentioned  in  the  deed  is  the  sum  of  $750.  A  demurrer 
was  interposed  to  the  complaint,  which  was  sustained,  and 
the  action  dismissed  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
From  a  judgment  of  dismissal,  defendant  appealed,  and 
the  judgment  of  the  superior  court  was  reversed.  25 
Wash.  627  (66  Pac.  97).  In  reversing  the  case  this  court 
held  that  the  assertion  by  the  state  of  a  paramount  title 
constituted  a  breach  of  the  covenant  of  warranty  under  the 
circumstances  shown  by  the  complaint,  but  did  not  pass  on 
the  question  of  the  measure  of  damages.  After  the  return 
of  the  cause  to  the  superior  court,  the  defendant  answered, 
plaintiff  replied,  and  the  cause  was  tried  before  a  jury. 
The  trial  court  ruled  out  most  of  the  testimony  offered  by 
the  defendant,  and  instructed  the  jury  to  return  a  verdict 
for  the  amoimt  claimed  in  the  complaint,  with  interest, 
without  leaving  the  jury  box.  The  jury  thereupon  re- 
turned a  verdict  in  accordance  with  the  instructions  of  the 
court  for  $2,181.50.  Defendant  duly  moved  that  the  ver- 
dict be  set  aside  and  a  new  trial  granted.  The  court,  after 
consideration,  made  an  order  setting  the  verdict  aside  and 
granting  a  new  trial ;  and  from  this  order  plaintiff  has  ap- 
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pealed^  alleging  that  the  oourt  erred  in  granting  the  new 
triaL 

The  case  presents  the  single  question  of  what  is  the 
measure  of  plaintiff's  recovery.    The  court  adopted  the  the- 
ory that  the  measure  of  damages  was  the  amount  paid  the 
state  to  acquire  its  title,  with  interest  from  the  date  of  pay- 
ment ;  and  it  is  insisted  by  the  appellant  that  this  was  the 
correct  rule,  and  that  the  court  therefore  erred  in  granting 
a  new  trial.    Passing  by  the  first  proposition  discussed  by 
the  respondent,  viz.,  that^  where  a  trial  court  sets  aside  a 
verdict  and  grants  a  new  trial  generally,  the  order  grant- 
ing a  new  trial  will  not  be  reversed  unless  the  trial  oourt 
has  abused  its  discretion,  we  think  it  advisable  to  deter- 
mine in  this  cause  the  proper  measure  of  damages,  to  pre- 
vent the  necessity  of  another  appeal  on  that  question.    It 
is  insisted  by  the  appellant  that  this  question  has  been 
passed  upon  by  this  court  in  Cade  v.  Brown,  1  Wash.  401 
(25  Pac.  457),  where  the  measure  of  damages  in  an  action 
for  breach  of  a  contract  was  held  to  be  the  value  of  the 
land  at  the  time  of  the  breach,  less  the  price  plaintiff  was 
to  pay  therefor,  together  with  any  special  damages  the 
plaintiff  might  prove  in  purchasing  lumber  to  erect  the 
buildings  on  the  premises.    But  it  will  be  observed  that  in 
that  case  the  grantor  had  been  guilty  of  fraud,  and  pur- 
posely disabled  himself  from  complying  with  his  contract 
by  subsequently  conveying  the  land  to  another  after  tie 
value  of  the  land  had  increased ;  thereby  fraudulently  at- 
tempting to  deprive  the  purchaser  of  the  fruits  of  his  con* 
tract    However,  that  case  is  not  in  point  here,  where  the 
failure  of  title  to  a  part  of  the  land  is  not  throng  any 
fault  of  the  grantor.     That  this  court  did  not  attempt  to 
adopt  the  rule  that  the  measure  of  damages  is  the  value  of 
the  land  at  the  time  of  the  breach  is  plainly  shown  by  the 
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decision  in  Morgan  v.  Bell,  3  Waah,  654  (28  Pac.  926,  16 
L.  B.  A.  614),  where  it  was  held  that  the  measure  of  dam- 
ages for  the  breach  of  a  contract  for  the  conveyance  of 
land  which  the  party  contracting  to  convey  did  not  own 
was  whatever  amount  had  been  paid  him  on  the  contract, 
with  interest  thereon  from  the  date  of  payment  The  de- 
cisions on  this  question  were  examined  and  analyzed  in 
Morgan  v.  Bell,  and  the  rule  therein  announced  was 
adopted  as  the  one  which  seemed  to  be  most  in  consonance 
with  equity  and  fair  dealing  and  the  conditions  surround- 
ing this  country.  There,  in  speaking  of  the  rule  that  the 
measure  of  damages  should  be  the  value  of  the  land  at  the 
time  of  the  breach,  it  was  said : 

'^If  such  a  rule  were  adopted  in  this  western  country, 
where  what  is  cheap  agricultural  or  farming  land  one  year 
is  valuable  city  property  the  next,  and  where  the  laws,  by 
reason  of  the  formative  condition  of  the  state,  are  unset- 
tled and  unadjudicated,  a  conveyance  of  land  would  be  a 
perilous  transaction  which  a  prudent  man  might  well  hesi- 
tate to  engage  in." 

There  are  some  cases,  notably  from  the  !N'ew  England 
states,  which  hold  to  the  rule  contended  for  by  appellant 
Mr.  Hawle  in  his  work  on  Covenants  (5th  ed.),  §  164, 
after  noticing  the  cases  holding  to  this  rule,  observes,  ''the 
cases  which  support  the  opposite  rule  are  much  more  nu- 
merous," and  states  that  ''the  rule  that  the  measure  of 
damages  on  the  covenants  for  quiet  enjoyment  and  of  war- 
ranty is  limited  by  the  consideration  money  and  interest 
may  be  said  to  be  now  settled  law  in  the  states  of  New 
Hampshire,  New  York,  New  Jersey,  Pennsylvania,  Vir^ 
ginia,  Ohio,  North  Carolina,  South  Carolina,  Georgia, 
Kentucky,  Indiana,  Tennessee,  Arkansas,  Missouri,  Iowa, 
Wisconsin,  Maryland,  Nevada,  Nebraska,  Montana,  Texas, 
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Kansas,  Dakota,  and  California,"  and  that  "such  a  rule 
has  also  been  adopted  by  the  supreme  court  of  the  United 
States;"  citing  Hopkins  v,  Lee,  6  Wheat.  118.  The  cases 
cited  by  the  respondent,  viz.,  Collier  v.  Cowger,  62  Art 
322  (12  S.  W.  702,  6  L.  R.  A.  107)  ;  Cheney  v.  Slra'ahe, 
35  Neb.  521  (53  K  W.  479)  ;  Cox's  Adm'rs.  v.  Henry,  32 
Pa.  St.  18;  Foote  v.  Burnet,  10  Ohio,  317  (36  Am.  Dec. 
90),  and  Brady  v.  Spurck,  27  111.  478,  all  sustain  this 
rule.  The  respondent  asked  the  court  to  instruct  the  jury 
that,  if  they  found  for  the  plaintiff,  the  amount  of  their 
JFindings  was  to  be  ascertained  as  follows :  They  were  to  de- 
termine the  relative  value  of  the  tract  of  land  to  which  the 
title  had  not  failed,  compared  with  the  value  of  the  tract  of 
land  to  which  the  title  had  failed,  as  that  value  existed  at 
the  time  of  the  conveyance  from  defendant  to  plaintiff,  and, 
having  ascertained  that,  they  were  to  consider  the  amount 
paid  as  a  consideration  for  the  whole  conveyance ;  that  thej 
were  to  determine  the  actual  consideration  paid  for  the  par- 
cel of  land  to  which  the  title  had  failed  by  taking  such  pro- 
portion of  the  whole  consideration  paid  as  the  relative  value 
of  the  parcel  to  which  the  title  had  failed  bore  at  that  time 
to  the  whole  parcel ;  and  that  their  verdict  should  be  for 
the  amount  of  consideration  paid  for  the  parcel  to  which 
the  title  had  failed,  ascertained  as  before  stated,  with  in- 
terest on  that  amount  up  to  the  present  time ;  but  that  in 
no  event  could  their  verdict  exceed  the  amount  of  the  pu^ 
chase  price.  This  instruction,  which  we  think  was  a 
proper  statement  of  the  law  and  should  have  been  given 
to  the  jury,  was  denied.  In  Major  v.  Dunnavant,  25  HL 
262,  it  was  held  that^  when  the  title  fails  to  a  part  of  the 
land  sold  for  a  gross  sum,  the  measure  of  damages  for  a 
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breach  of  the  covenant  of  warranly  is  such  a  proportion 
of  the  consideration  paid  as  the  value  of  that  part  of  the 
land  to  which  the  title  has  failed  bears  to  the  value  of  the 
whole  land  and  interest  on  such  proportion.  In  Mischke 
V.  Baughn,  52  Iowa,  528  (3  N.  W.  543),  it  was  held  that 
in  an  action  for  a  breach  of  warranty  in  a  deed  of  an 
entire  lot,  brought  by  a  subsequent  grantee  of  a  portion 
only  of  such  lot,  he  was  entitled  to  recover  only  such  pro; 
portion  of  the  consideration  money  and  interest  as  his 
proportion  of  the  lot  bore  to  the  entire  lot ;  that  the  burden 
of  proof  as  to  what  that  proportion  was,  was  upon  plaint: 
ifF ;  and  that,  there  being  no  proof  upon  such  point,  it  was 
error  to  allow  him  to  recover  the  consideration  paid  for  the 
entire  lot  To  the  same  effect  is  Dimmick  v.  Lockwood, 
10  Wend.  142.  This  rule,  it  seems  to  us,  is  in  consonance 
with  right.  In  ascertaining  damages  in  the  case  of  failure 
of  title,  the  same  general  rules  ought  to  apply  as  in  any 
other  case  where  damages  are  sought;  that  is  to  say,  the 
whole  transaction  should  be  taken  into  consideration,  and 
only  such  damages  allowed  as  are  actually  suffered. 

As  to  the  contention  of  the  appellant  that,  under  the 
terms  of  its  contract,  it  constructed  a  mill  on  the  land,  we 
think  this  was  properly  disposed  of  by  the  court  on  the 
ground  that  the  contract  had  become  merged  in  the  deed. 
It  was  for  the  jury  to  say,  under  all  the  circumstances  of 
the  case,  whether  the  appellant  had  actually  incurred  any 
damages,  considering  the  whole  transaction,  and,  if  so, 
what  those  damages  were,  limited  by  the  rule  which  we 
have  announced,  that  the  measure  of  damages  would  be 
the  amount  paid  for  the  land  obtained  by  the  state,  not 
exceeding  the  amount  of  the  original  purchase  price,  and 
further  limited  by  the  relative  values  of  the  land  to  which 
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the  title  failed  and  the  land  to  which  the  title  did  not  fail 
The  judgment  ia  affiimed. 

FuuLSBTOiTy  G.  J.y  and  MonirT,  and  AsdjbxSj  JJ.,  con- 
car. 


CNo.  4426.    Deelded  April  27,  1908.] 

Elmer  DeWald,  Respondent,  v.  Joirar  C.   Ivgle^  ^p- 

cvnyEHCB  -^  oPinxoNS  or  wrrmBss  —  amouht  or  damaois. 

In  an  action  for  i>er8onal  injuries  testimony  of  the  plaintiff 
as  to  the  money  yalue  of  his  damages  is  inadmissible. 

APPEAL  —  EXCEPnOirS   TO   EVIDBNGE  <^  SUrFIGXEITCT. 

When  a  proper  exception  to  the  admission  of  testimony  has 
been  taken,  but  oremiled  by  the  court,  it  is  sufficient  to  apply 
to  subsequent  errors  of  the  same  Idnd  in  the  examination  of  the 
witness,  although  the  question  to  which  speciflc  objection  was 
raised  may  not  have  been  intelligently  and  responsively  ans- 
wered. 

Appeal  from  Superior  Court,  Lincoln  County, — ^Hon. 
Chaicles  H.  I^eax,  Judge.    Reversed. 

Martin  £  Orant,  for  appellant. 
Merritt  &  Merritt,  for  respondent     ' 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — ^This  action  was  commenced  by  respond- 
ent for  damages  resulting  from  injuries  received  in  a 
fight  with  appellant  On  the  4th  day  of  August,  1901, 
appellant,  accompanied  by  a  woman  to  whom  he  was  en- 
gaged to  be  married,  and  whom  he  afterwards  did  many, 
and  her  little  boy,  was  driving  through  the  village  of  La- 
mona,  in  this  state,  along  the  road  in  front  of  a  saloon, 
where  several  men  were  assembled.    As  they  were  driving 
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peaceably  by,  these  men  began  to  halloo  at  them,  calling 
the  appellant  vile  and  vulgar  names,  and  using  language 
too  indecent  to  be  recorded,  but  which  appears  in  the 
statement  of  facts.  Appellant  urged  his  team  up,  at- 
tempting to  get  out  of  hearing,  but,  as  the  obscene  lan- 
guage increased,  he  was  so  outraged  and  irritated  that  he 
got  out  of  his  buggy  and  started  back,  when  the  man  who 
had  been  blackguarding  him  ran  into  the  saloon.  On  his 
way  back  he  picked  up  two  rocks.  When  he  stepped  into 
the  saloon  he  asked  who  had  insulted  him  and  his  in- 
tended wife,  and  the  respondent  answered  him  with  an 
oath.  Blows  followed,  and  the  appellant  struck  the  re- 
dpondent  over  his  head  with  one  of  the  rocks,  which  in- 
flicted the  injury  complained  of.  This  statement,  it  will 
be  understood,  is  in  accordance  with  the  testimoTiy  of  the 
appellant,  the  respondent  testifying  that  he  was  not  one  of 
the  crowd  that  hallooed  to  the  appellant  as  he  was  passing 
by,  and  that  he  did  not  answer  him  in  the  saloon  in  the 
manner  asserted  by  appellant.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  respondent  in  the  sum  of  $1,000. 
From  such  judgment  this  appeal  is  taken,  and  the  assign- 
ments are:  (1)  That  the  court  erred  in  overruling  the 
motion  for  a  hew  trial;  (2)  in  permitting  respondent  to 
testify,  over  appellant's  objection,  as  to  the  amount  of  his 
damages  in  money;  (3)  in  permitting  counsel  for  respond- 
ent to  reexamine  and  cross-examine  respondent  as  to  the 
amount  of  his  damages;  (4)  in  admitting  a  rock  in  evi- 
dence, over  appellant's  objection  for  the  reason  that  said 
rock  had  never  been  identified;  and  in  giving  the  jury 
certain  instructions. 

The  respondent  moves  to  dismiss  this  appeal  for  the 
reason  that  no  exceptions  or  objections  were  ever  taken,  as 
by  law  required,  or  at  all,  to  any  of  the  rulings  and  decis- 
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ions  of  the  trial  courts  and  no  exceptions  or  bill  of  excep- 
tions was  ever  taken^  filed^  or  presented  in  the  trial  court; 
that  the  statement  of  facts  certified  to  this  court  should 
not  be  considered  by  this  court  for  the  reason  that  no  ex- 
ceptions were  taken  to  any  of  the  rulings  of  the  trial  court 
An  examination  of  the  record  shows  that  this  motion  is 
entirely  without  merit,  and  it  will  therefore  be  denied. 

The  first  error  alleged  is  necessarily  involved  in  the  see- 
ondy  nainely,  that  the  court  erred  in  permitting  respondent 
to  testify,  over  appellant's  objection,  as  to  the  amount  of 
his  damages  in  money.  After  the  statement  by  the  plaint- 
iff of  his  condition  resulting  from  the  blow  which  he  re- 
ceived at  the  hands  of  the  appellant,  the  witness  was  asked 
to  state  as  near  as  he  could  the  approximate  damages  he 
had  sustained.    The  answer  was : 

"Well,  I  would  not  have  been  hit  for  anything.  Q.  Can 
you  state  your  damages  in  dollars  and  cents  ?  A.  Well,  I 
would  not  have  it  there  for  one  or  two  thousand  dollars." 

The  attorney  for  the  plaintiff,  not  being  satisfied  with 

the  answer,  proceeded : 

"Q.  1  will  ask  him  this  question:  I  will  ask  you  if 
you  can  place  a  value  upon  the  pain  and  suffering  of  that 
scar  in  your  estimation.  A.  No,  I  can  not  Q.  You 
don't  understand  me.  Can  you  place  a  value  upon  the 
pain  and  suffering  you  sustained  by  reason  of  that  blow? 
A.  Just  as  I  tell  you.  It  keeps  aching  right  along.  Q. 
Can  you  fix  the  price  of  that  pain  and  ache  in  dollars  and 
cents  ?  A.  No,  sir.  Q.  Has  it  been  any  damage  to  you 
in  dollars  and  cents  ?  A.  Well,  I  think  it  has-  Q.  Tell 
us  how  much  you  have  been  damaged  in  dollars  and  cents. 
A.  T  guess  about  seven  dollars.  Q.  I  am  talking  about 
the  pain,  you  told  the  jury  you  are  suffering,  and  thai 
you  have  a  scar  there.  Now  I  am  asking  you  to  place  a 
value  upon  that  if  you  can  in  dollars  and  cents ;  what  has 
it  damaged  you  ?  You  can  certainly  teU  that.  A.  About 
$2,000  anjnvay;  that  much  damage." 
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Still  not  satisfied  with  this  answer,  the  counsel  for  re- 
spondent pursued  his  questions  as  follows: 

"Q.  Now,  Mr.  DeWald,  you  have  stated  that  this  has 
been  aching  and  paining  and  hurting  you  ever  since  you 
were  struck,  and  still  continues  that  way,  and  there  is  a 
scar  there  of  considerable  length.  Do  you  understand  that 
1  am  asking  you  how  much  that  pain  and  scar  and  suf- 
fering has  damaged  you?  A.  It  has  damaged  me  $400 
or  $500  anyway.  Q.  You  would  be  perfectly  willing  to 
have  it  there  for  four  or  five  hundred  dollars  ?    A.    Yes." 

There  is  no  gainsaying  the  general  rule  that  it  is  not 
within  the  province  of  a  witness  to  testify  as  to  the  value 
of  damages  sustained,  but  that  he  should  testify  only  to 
the  facts,  from  which  the  jury  will  determine  the  amount 
of  the  damages.  The  rule  is  thus  stated  by  3  Sedgwick  on 
Damages  (8th  ed.),  §  1290: 

"Another  general  rule,  which  pervades  all  our  law,  is 
that  the  witness  is  to  testify  only  to  facts.  He  is  to  speak 
as  to  the  facts  which  he  has  heard  or  seen.  His  opinion 
is  not  to  be  given;  for  it  is  the  opinion  of  the  jury  on  the 
testimony  which  forms  the  verdict  and  decides  the  case." 

There  are,  however,  some  exceptions  to  this  general  rule, 
notably  the  testimony  of  experts  on  questions  of  science 
and  skill,  where  ,tbe  jury  are  not  capable  of  determining 
the  logical  results  or  effects  of  a  given  statement  of  facts. 
In  such  cases  it  becomes  necessary  for  some  one,  who  is 
able  to  properly  and  intelligently  interpret  facts,  to  state 
to  the  jury  the  result  of  a  fact  or  combination  of  facts. 
This  testimony  is  admitted,  in  spite  of  the  general  rule, 
from  the  necessities  of  the  case.  In  such  case  it  is  left  to 
a  cross-examination  to  elicit  the  qualifications  of  the  wit- 
ness to  testify  in  such  cases.  But  in  the  case  at  bar  a 
cross-examination  would  be  futile,  for  it  could  elicit  noth- 
ing but  a  reiteration  of  the  conclusion  announced  by  the 
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witness  that  he  was  damaged  in  a  certain  amount.  This 
must  necessarily  be  so,  for  if  there  were  any  facts  which 
he  could  state  to  elucidate  his  condition  to  the  jury,  by 
means  of  which  they  could  determine  the  amount  of  dam- 
age, those  facts,  instead  of  the  opinion  of  the  witness, 
should  have  been  submitted  to  the  jury,  and  would  have 
avoided  the  necessity  of  the  expression  of  opinion.  The 
testimony  in  this  case  illustrates  forcibly  the  fallacy  of 
permitting  the  opinion  of  the  witness  as  to  the  amount  of 
his  damage  to  go  to  the  jury.  It  was  held  in  Anderson  v. 
Ogden  Union  By.  &  Depot  Co.,  8  Utah,  128  (30  Pac. 
305),  that  the  amount  of  damages  recoverable  for  personal 
injuries  in  any  case  is  not  to  be  determined  by  the  opin- 
ions of  witnesses,  but  is  for  the  jury  under  all  the  circum- 
stances of  the  case.  In  Ohio  &  M.  By.  Co.  v.  Nickless,  71 
Ind.  271,  as  in  the  case  at  bar,  where  ihe  plaintiff  testi- 
fied for  himself  as  a  witness,  after  testifying  to  bis  in- 
juries, the  following  occurred : 

^'The  plaintiff  was  here  asked  to  state  the  amount  of 
damages  he  had  sustained  by  the  injuries  he  had  described, 
to  which  question  the  defendant  objected,  for  the  reason 
that  it  was  simply  asking  for  the  opinion  of  the  witness; 
whereupon  the  court  ruled  that  the  witness  might  f-tste 
the  facts  showing  the  extent  of  his  damages,  and  calculated 
to  measure  the  amount  of  his  damages;  that  he  had  al- 
ready spoken  about  loss  of  time  and  medical  attention; 
that  he  might  state  any  other  pertinent  matters,  but  that 
his  mere  opinion  was  not  wordi  anything;  that  the  jiiiy 
founded  their  verdict  on  facts,  and  not  opinion,  hut  ihii, 
where  an  amount  constituted  a  fact,  it  might  be  given. 
.  .  .  The  witness  then  stated  that  he  had  sustained 
damages  to  the  amount  of  at  least  five  thousand  dollars." 

In  passing  upon  the  question  of  the  legality  of  this  tes- 
timony, the  supreme  court  of  Indiana  said: 
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"The  evidence  of  the  plaintiff  as  to  the  amount  of  dam- 
ages sustained  by  him  was  clearly  incompetent;  and  the 
ruling  of  the  court,  that,  where  the  amount  of  damages 
constituted  a  fact,  the  statement  of  the  witness  as  to  tibe 
amount  might  be  given,  was  erroneous.  The  witness 
might  very  properly  describe  his  injuries,  but  it  was  not 
competent  for  him  to  estimate  the  amount  of  damages 
which  he  had  sustained.  That  was  for  the  jury  to  deter- 
mine. Nor  can  we  say  that  the  testimony  was  harmless, 
because  the  jury  returned  two  thousand  dollars  as  the  dam- 
ages, instead  of  five  thousand  dollars,  the  amount  esti- 
mated by  the  plaintiff.  We  cannot  say  that  the  amount 
found  was  not  in  some  degree  influenced  by  the  estimate 
which  the  plaintiff  put  upon  his  damages." 

So,  in  the  case  at  bar,  it  would  be  difficult  to  understand 
the  verdict  of  the  jury  on  any  other  theory  than  that  they 
compromised  the  statements  made  by  the  respondent  him- 
self as  to  the  amount  of  his  damages,  for  he  stated  at  one 
time  that  he  was  damaged  at  least  $2,000  and  at  another 
that  he  was  damaged  from  four  to  five  hundred  dollars, 
and  that  he  would  be  perfectly  willing  to  have  the  pain  and 
scar  there  for  four  or  five  hundred  dollars.  In  Atchison, 
T.  &  a.  F.  R.  B.  Co.  V.  Snedeger,  5  Kan.  App.  700  (49 
Pac.  103),  it  was  held  that  in  an  action  for  the  recovery 
of  damages  on  account  of  personal  injuries,  it  was  error 
to  admit  a  witness,  over  objection,  to  give  his  opinion  as  to 
the  amount  of  damages  suffered  by  plaintiff. 

The  above  cases  are  all  cases  involving  claims  for  dam- 
ages for  personal  injuries.  But  other  courts  have  laid 
down  the  same  rule  in  other  damage  cases,  and  where  the 
same  principle  is  involved.  In  Chicago  £  A.  R,  R,  Co,  x\ 
Springfield  &  N.  W,  R.  R.  Co.,  67  111.  142,  where  a  wit- 
ness was  asked  the  direct  question  of  what  the  damages 
would  be  under  a  given  state  of  facts,  and  his  answer  was 
that  there  would  be  no  damage,  the  supreme  court  said : 
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"This  evidence  was  improper,  not  only  upon  the  ground 
that  the  question  called  for  the  mere  opinion  of  the  wit- 
ness, upon  the  assumption  that  appellee  would  put  in  the 
work  when  in  nowise  obligated  to  do  so,  but  upon  the  fur- 
ther ground  that  it  was  an  opinion  covering  the  very  ques- 
tion which  was  to  be  settled  by  the  jury,  and  so  conclusive 
of  it  as  to  leave  to  the  jury  no  other  duty  but  that  of  re- 
cording the  finding  of  appellant's  witnesses.  It  amounts 
to  nothing  more  nor  less  than  permitting  the  witnesses  to 
usurp  the  province  of  the  jury." 

In  Evansville,  etc.,  K.  R.  Co.  v.  Fitzpatrich,  10  Ind. 
120,  it  was  said: 

"But  the  opinions  of  witnesses,  as  to  the  amount  of  dam- 
age done  by  the  construction  or  operation  of  the  road,  are 
not  competent  evidence.  They  may  state  the  particular  in- 
juries, and  the  jury  are  to  form  their  own  conclusion  of 
the  amount,  from  the  facts  proved.  ...  In  the  case 
at  bar,  the  interrogatories,  in  effect,  call  upon  the  witness 
to  estimate  the  damages,  and  the  answers  plainly  show  a 
mere  opinion  as  to  the  amount  Plaintiffs'  objections  were 
well  taken,  and  should  have  been  sustained." 

In  Wichita  &  If.  R.  R.  Co.  v.  Kvhn,  38  Kan.  675  (17 
Pac.  322),  the  following  question  was  asked: 

"How  much  less,  in  your  opinion,  is  this  farm  worth 
after  the  railroad  company  had  established  their  track 
through  it,  irrespective  of  any  benefits  from  any  improve- 
ments proposed  by  the  railroad  company  to  be  derived 
from  said  track,  taking  into  consideration  all  incidental 
loss,  inconveniences,  and  damage,  present  and  prospective, 
which  may  be  reasonably  expected  or  shown  to  exist  from 
the  maintaining  of  said  railroad  track,  to  be  continued  per- 
manently.   Ans. :   About  $2,100." 

The  supreme  court,  in  commenting  upon  this  testimony, 

said: 

"The  court  below  certainly  should  not  have  permitted 
this  evidence  to  be  introduced.  It  involved  substantially 
everything  that  the  jury  were  called  upon  to  determine; 
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and  left  nothing  for  the  jury  to  decide.  It  invaded  the 
province  of  the  jury.  It  really  amounted  to  letting  the 
witness  himself  determine  by  his  own  opinion  what  the 
damages  were,  and  the  amount  which  the  plaintiff  should 
recover  in  the  action." 

"The  opinions  of  witnesses,  as  to  damage  or  loss,  are  not 
competent  evidence,  even  in  cases  where  the  damages' 
claimed  are  a  proper  subject  of  recovery.  The  facts,  and 
all  the  facts  going  to  show  what  the  damages  would  be, 
should  be  given  in  evidence ;  and  the  jury  must  then  draw 
their  conclusion  from  the  testimony  of  the  witnesses  as  to 
the  amount  of  the  damage."  Giles  v.  O'Toole,  4  Barb. 
261. 

In  Norman  r.  Welh,  17  Wend.  136,  the  court,  in  speak- 
ing on  this  proposition,  says : 

"The  single  opinion  of  no  man  can  be  followed.  The 
best  would  be  utterlv  delusive.  Even  where  a  witness  is 
able  to  speak  to  all  the  facts  of  the  particular  case,  his 
opinions  are  not  to  be  received.  I  know  that  in  questions 
of  insanity,  some  courts  allow  witnesses  to  throw  in  their 
opinions  from  what  they  have  seen  and  heard.  But  I  al- 
ways found  that  such  cases  were  much  better  tried,  where 
opinions  were  kept  entirely  out  of  view ;  and  I  have  gener- 
ally excluded  them,  except  where  they  came  from  profes- 
sional men.  .  .  .  The  amount  of  indemnity,  where  it 
is  not  capable  of  being  reached  by  computation,  is  always 
a  question  for  the  jury.  If  there  be  any  rule  without  ex- 
ception, it  is  this ;  and  I  have  been  unable  to  find  any  in- 
stance where  the  opinion  of  witnesses  has  been  received. 
Bacon  and  Symonds,  who  were  sworn  in  this  case,  might 
have  possessed  some  knowledge  in  respect  to  the  case  pe- 
culiar to  themselves.  Every  witness  is  supposed  to  have 
such  knowledge;  but  he  does  not  therefore  become  an  ex- 
pert, and  entitled  to  speak  on  the  general  point  of  damages. 
If  one  may  speak,  another  may.  It  is  no  reason  for  receiv- 
ing such  evidence  that  the  defendant  may  cross-examine. 
That  he  might  do  of  course;  and  the  trial  might  thus  be 
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protracted  to  an  amazing  length  in  taking  opinions  from 
the  neighborhood." 

In  Cook  V.  Brockway,  21  Barb.  331,  in  the  discussion 
of  this  proposition,  it  was  said : 

'^The  witnesses  should  have  stated  the  facts,  and  the  juiy 
"should  kave  exercised  their  judgment,  and  pronounced  the 
damages.  .  .  .  The  principle  that  witnesses  shall  not 
invade  the  province  of  the  jury  is  an  important  one,  and 
there  is  great  danger  in  departing  from  it  If  the  opinions 
of  witnesses  are  to  be  substituted  for  the  judgment  of  the 
jury,  upon  the  evidence,  parties  will  be  able,  by  selecting 
their  witnesses,  and  by  talking  and  reasoning  with  them, 
etc.,  to  control  the  amount  of  the  verdict.  Matters  of  opin- 
ion upon  questions  of  damages  are  very  uncertain;  and 
whether  the  witness  is  honest  in  the  opinion  he  gives  is 
a  matter  that  can  rarely  be  decided.  He  may  be  corrupt 
and  yet  beyond  the  reach  of  punishment  If  he  swears  to 
facts  corruptly  he  may  be  punished;  and  generally  the 
party  against  whom  he  testifies  will  have  it  in  his  power  to 
give  evidence  upon  the  question,  and  protect  himself  upon 
the  trial.  But  without  pursuing  the  subject,  the  rule  is 
well  settled,  and  it  should  be  adhered  to  in  its  true  spirit" 

To  the  same  effect  are:  Harger  v.  Edmonds,  4  Barb. 
256;  Wilcox  v.  Leake,  11  La.  An.  178;  Fish  v.  Dodge, 
4  Denio,  311  (47  Am.  Dec.  254) ;  Atlantic  &  O.  W.  B. 
R.  Co.  V.  Campbell  4  Ohio  St  583  (64  Am.  Dec.  607); 
Shepherd  v.  Willis,  19  Ohio,  142 ;  Morehouse  v.  Mathews, 
2  Comst  514;  Elwood  Planing-Mill  Co.  v.  Harting,  21 
Ind.  App.  408  (52  K  E.  621)  ;  Bonner  v.  Copley,  15  La. 
An.  504 ;  Bissell  v.  Wert,  35  Ind.  54  \Cleveland  &  P.  B. 
B.  Co,  V.  Ball,  5  Ohio  St  568 ;  Abbott,  Trial  Evidence,  p. 
349,  §  85;  Dalzell  v.  Daoenport,  12  Iowa,  437;  Tinghg 
Bros.  V.  Providence,  8  R.  I.  493 ;  and  many  other  cases, 
too  numerous  to  mention,  some  of  which  are  cited  in  the 
appellant's  brief.  In  fact,  the  uniform  authority  is  to  tlie 
effect  that  such  testimony  is  inadmissible. 
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Bespondent,  in  defense  of  the  admission  of  this  testi- 
mony, cites  but  few  cases,  two  of  which  are  from  this  court 
In  Sears  v.  Seattle  Consolidated  Street  By.  Co.,  6  Wash, 
227  (33  Pac.  389,  1081),  where  the  question  asked  the 
witness  was,  "What  was  there,  if  anything,  to  prevent  him 
[the  motorman]  stopping  the  cars  and  applying  the 
brakes  a  long  time  before  he  did?"  the  answer  was,  "He. 
was  running  at  too  high  speed  to  stop  it  at  that  distance." 
This  testimony  simply  went  to  the  cause  of  the  injury, 
and  not  in  any  way  to  the  value  of  the  resulting  damages. 
In  Sutton  V.  Snohomish,  11  Wash.  24  (39  Pac.  273,  48 
Am.  St  Rep.  847),  the  witness  gave  his  opinion  as  to 
whether  the  respondent  was  badly  hurt  by  the  fall,  and 
his  testimony  was  sustained  by  this  court  It  is  true  this 
was  an  expression  of  opinion  as  to  the  character  or  degree: 
of  the  injury,  just  as  was  the  testimony  of  the  respondent 
in  the  case  at  bar  that  the  injury  inflicted  gave  him  great 
pain.  But  in  the  case  at  bar,  in  addition  to  the  statement 
of  the  injury  respondent  is  permitted  to  measure  the  dam- 
ages resulting  from  the  injury — the  very  question  at  issue 
in  the  case  and  which  was  not  involved  in  the  case  of 
Sutton  v.  Snohomish.  We  have  examined  the  other  cases 
cited  by  the  respondent,  but  none  of  them  sustain  the  testi- 
mony introduced  in  this  case  to  which  objection  is  made. 

This  recalls  the  contention  of  the  respondent  that  the 
question  of  the  admissibility  of  this  testimony  is  not  prop-, 
erly  raised  by  the  appellant,  for  the  reason  that  the  ques- 
tion first  asked  the  witness  in  regard  to  the  amount  of 
damages  which  he  had  sustained  was  not  intelligently  ans- 
wered, and  that  subsequent  questions  of  the  same  kind  were 
not  objectefl  to.  An  examination  of  the  record  shows  that 
when  the  witness  was  asked  to  state  his  opinion  in  regard 
to  the  value  of  his  damages,  the  objection  was  as  follows: 

40-31  WASH. 
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"We  object  to  the  question  for  the  reason  that  it  is  in- 
competent, irrelevant  and  immaterial,  and  is  not  the  proper 
manner  to  prove  damages  for  the  reason  that  it  invades 
the  province  of  the  jury,  and  it  is  not  proper  testimony 
as  the  witness  should  only  be  permitted  to  testify  to  facts 
from  which  the  jury  are  to  determine  the  damages." 

The  court  overruled  the  objection,  and  an  exception  was 
taken.  The  answer  was:  "Well,  I  would  not  have  been 
hit  for  anything/'  It  is  true  that,  to  the  subsequent  ques- 
tions in  relation  to  the  damage  of  the  plaintiff  in  dollars 
and  cents,  no  objection  was  made  by  the  defendant,  but 
he  had  already  stated  his  objections,  those  objections  haJ 
been  overruled  and  an  exception  taken ;  and  no  good  psr- 
pose  would  have  been  subserved  is  wetaadmg^the  progress 
of  the  suit  by  aamgUaatOy  objecting  and  preserving  excep- 
tions to  the  identical  character  of  questions  that  had  al- 
ready been  admitted  by  the  court  over  his  objections.  The 
objection  to  this  character  of  testimony  was  made,  excep- 
tion was  taken  to  its  admission  over  the  objection,  and  a 
motion  for  a  new  trial  was  made  upon  the  ground  of  errors 
of  law  occurring  at  the  trial,  to  which  exceptions  were 
taken.  We  think  that  the  error  is  properly  presented  to 
this  court. 

This  view  of  the  question  of  the  inadmissibility  of  this 
testimony  renders  unnecessary  the  discussion  of  the  other 
errors  assigned.  The  judfirnent  will  be  reversed,  and  a 
new  trial  ^ted. 

FuLLERTON,  C.  J.,  and  Mount  and  Anders^  JJ.,  con- 
cur. 
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31    627 
[No.  4468.     Decided  April  27.  1908.]  38  JttS 

James  F.  Leohobn,  Appellant,  v.  Review  Publibhikq 

Company,  Respondent. 

UBEL  —  TBUTH  AS  A  DEFENSE. 

In  a  ciyjil  action  of  slander  or  libel,  the  truth  of  the  matter 
published  Is  a  complete  defense. 

SAME  —  VABIANGE. 

In  an  action  for  libel  on  account  of  a  newspaper  article  charg- 
ing plaintiff  with  abstractiiig  money  from  a  "special  postal  fund", 
evidence  that  the  fund  was  really  a  "deposit  made  with  the  postr 
master,  as  a  cash  bond"  by  a  newspaper  to  secure  the  payment 
of  postage  as  required  by  law  would  not  constitute  such  a  vari- 
ance as  to  invalidate  the  defease  set  up  that  the  alleged  libelous 
matter  was  true. 

SAME  —  SUFFICIENCY  OF  EVIDENCE* 

Where  there  is  no  direct  charge  in  a  publication  that  plain- 
tiff committed  embezzlement  in  abstracting  funds  belonging  to 
another  for  his  own  private  use,  but  merely  a  statement  of  the 
foots,  it  would  not  be  incumbent  on  defendant,  in  sustaining  the 
truth  of  the  charge,  to  prove  all  the  elements  of  the  crime  of 
embezzlement. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Feather,  Judge.    Affirmed. 

Nash  &  Nash  and  James  Dawson,  for  appellant 
Stephens  &  Bunn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  is  an  action  to  recover  damages  for  al- 
leged libelous  articles  published  by  respondent  in  the  Daily 
Spokesman-Review  of  Spokane.  The  complaint  charges 
four  causes  of  action.  The  first  is  based  upon  a  publica- 
tion which  appeared  in  the  issue  of  November  17,  1901,  as 
follows : 
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^'The  Leghorn  Shortage, 
As  United  States  senator  dictating  the  federal  patron- 
age of  this  state,  Wilson  forced  Fred  Leghorn,  an  active 
and  long  tim^e  worker  in  his  machine,  upon  Postmaster 
Temple.  Later  Mr.  Temple  and  a  United  States  postal 
inspector  discovered  that  Leghorn  was  unfit  for  the  place. 
In  checking  up  his  accounts  they  found  that  he  had  ab- 
stracted $100  from  a  special  postal  fund,  and  expended  it 
on  his  private  affairs.  The  inspector  directed  Postmaster 
Temple  to  remove  Leghorn,  and  when  Mr.  Temple  pe^ 
formed  his  sworn  duty,  he  excited  the  violent  anger  of 
John  L.  Wilson.  Notwithstanding  Wilson  was  advised  of 
the  reasons  for  Leghorn's  removal,  he  called  on  Mr.  Temple 
at  the  postoflice  and  upbraided  him  in  violent  language. 
^You've  played  h — ^1  now,  haven't  you  ?'  was  the  imdigni- 
fied  salutation,  and  when  Mr.  Temple  asked  him  what 
was  his  meaning,  he  replied  that  he  meant  the  removal  of 
Leghorn.  No  one  knew  better  than  Wilson  knew  it  that 
the  position  of  assistant  postmaster  was  one  of  extraordin- 
ary financial  trust.  The  monetary  transactions  of  this 
ofiice  aggregate  more  than  three  million  dollars  per  annum, 
and  it  is  of  the  greatest  importance  that  the  assistant  post- 
master be  a  man  of  the  highest  standards.  Wilson  had 
special  reason  to  be  impressed  with  the  force  of  this  obli- 
gation, for  an  assistant  postmaster  of  his  selection,  under 
the  postoffice  administration  of  Arthur  J.  Shaw,  had  em- 
bezzled several  thousand  dollars  and  killed  himself  when 
confronted  with  his  crime.  But  notwithstanding  his 
knowledge  of  the  great  responsibility  of  the  office,  and  the 
fact  that  Leghorn's  removal  had  been  directed  by  the  post- 
office  inspector  for  cause,  Wilson  wanted  him  retained  in 
office,  and  was  violently  angry  because  of  his  removal 
It  is  disclosures  of  this  nature,  revealing  Wilson's  unscru- 
pulous methods,  that  have  shocked  the  public  and  com- 
pelled conscientious  and  honorable  republicans  to  with- 
draw their  support  from  him.  They  are  deeply  impressed 
with  the  conviction  that  so  long  as  the  Wilson  machine  is 
dominant  in  the  party  councils  there  can  be  no  lasting 
peace  or  victory." 
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The  second,  third  and  fourth  causes  of  action  are  based 
upon  three  separate  publications  of  the  same  article,  which 
appeared  in  the  issues  of  said  paper  on  December  13,  14, 
and  15,  respectively,  1901,  set  out  in  the  complaint  as 
follows : 

"Facts  'About  Leghorn  Matter. 
Corrections  of  Articles  Appearing  in  the  Spokesman-Re- 
view of  November  16. 
The  article  published  November  16th  contained  the  fol- 
lowing statement :  'Postmaster  Temple  removed  Fred  Leg- 
horn as  his  assistant  because  of  an  alleged  shortage  of  $100 
in  Leghorn's  accounts.'  The  Spokesman-Review  now  as- 
certains that  this  was  one  of  the  causes  contributing  to  his 
removal." 

The  whole  article  appearing  in  the  issues  of  the  paper 
of  December  13,  14,  and  15  is  as  follows: 

.  "Facts  About  Leghorn  Matter. 
Correction  of  Articles  Appearing  in  The  Spokesman-Re- 
view of  November  16  and  17. 
The  Spokesman-Review  has  ascertained  that  the  arti- 
cles regarding  the  Leghorn  shortage,  published  in  the  pa- 
pers of  November  16  and  17,  should  be  corrected  in  the 
following  particulars:  The  article  published  November 
16  contained  the  following  statement:  'Postmaster  Tem- 
ple has  removed  Fred  Leghorn  as  his  assistant  because  of 
an  alleged  shortage  of  $100  in  Leghorn's  accounts.'  The 
Spokesman-Review  now  ascertains  that  this  was  one  of 
the  causes  contributing  to  his  removal.  The  same  article 
said:  ^The  shortage  occurred,  according  to  Mr.  Temple, 
several  months  after  Leghorn  was  appointed,  which  was 
in  February,  1898.'  Leghorn  was  not  appointed  assistant 
postmaster  until  March,  1898.  In  the  article  published 
November  17  the  following  statement  was  made:  'In 
checking  up  his  accounts  they  found  that  he  had  abstracted 
$100  from  a  special  postal  fund,  and  expended  it  on  his 
private  affairs.'  The  fund  from  which  the  $100  was  ab- 
stracted was  a  special  trust  fund,  deposited  by  a  newspa- 
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per  of  this  city  with  the  postmaster,  for  the  pay- 
ment of  postage  on  second  class  matter.  In  the 
same  article  the  following  appears:  'The  inspector 
directed  Postmaster  Temple  to  remove  Leghorn.'  The 
facts  were  that  the  inspector  pointed  out  to  Mr.  Temple 
the  seriousness  of  such  offense  and  the  sacredness  of  the 
trust  fund.  The  last  mentioned  article  contained  the  fol- 
lowing statement:  'And  the  fact  that  Leghorn's  removal 
had  been  directed  by  the  postoffice  inspector  for  cause/ 
while  the  facts  were  as  indicated  in  the  preceding  para- 
graph. The  Spokesman-Review  is  glad  to  make  these  cor- 
rections. First,  because  it  is  always  willing  to  correct 
any  inaccuracies  or  errors  which  it  may  make.  Second, 
because  the  law  requires  it  shall  do  so." 

The  answer  of  the  defendant  admits  the  publication  of 
the  articles  set  out  above,  and  alleges  the  truth  of  each  of 
said  articles  in  so  far  as  they  refer  to  the  plaintiff;  also 
that  at  the  time  of  the  publications  ihe  plaintiff  was  a 
candidate  for  appointment  to  the  office  of  postmaster  of 
the  United  States  postoffice  at  Spokane,  and  was  at  said 
time  deputy  assessor  of  Spokane  county,  Washington ;  fur- 
ther, that  after  the  publication  of  the  article  of  Xovem- 
ber  17,  1901,  the  plaintiff  notified  defendant  that  the 
fund  referred  to  therein  was  not  a  postal  fund,  but  was 
a  fund  deposited  with  the  postmaster  for  the  purpose  of 
securing  the  collection  of  postage  upon  second  class  mail 
matter,  and  also  notified  defendant  that  the  said  article 
was  false  and  defamatory;  that,  in  order  to  correct  any 
erroneous,  false,  or  defamatory  matter  in  said  article,  de- 
fendant published  the  articles  of  the  13,  14,  and  15  of 
December,  1901,  within  three  days  after  notice  of  the 
mistake,  and  in  as  conspicuous  a  place  and  type  as  the 
original  was  published  in,  as  required  by  the  laws  of  1899 
(Laws  1899,  p.  101)  ;  that  said  articles  contain  full  and 
fair  corrections  of  any  and  all  mistakes  and  misappre- 
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hensions  occurring  in  the  articles  of  November  17,  1901 ; 
and  that  each  and  all  of  said  articles  were  true  and  pub- 
lished in  good  faith.  The  plaintiff's  reply  admitted  that 
he  was  a  deputy  assessor  of  Spokane  county  when  the  arti- 
cles were  published,  but  denied  all  the  other  allegations 
of  the  answer.  At  the  trial,  after  the  plaintiff  had  intro- 
duced his  evidence,  the  court,  upon  motion  of  defendant, 
granted  a  nonsuit  as  to  the  first  cause  of  action,  and  denied 
a  like  motion  as  to  the  second,  third,  and  fourth  causes. 
These  three  last  named  causes  were  submitted  to  the  jury, 
which  returned  a  verdict  in  favor  of  the  plaintiff  for 
$1,000.  Thereafter  plaintiff  moved  for  a  new  trial  as 
to  tlie  first  cause  of  action,  and  the  defendant  moved  for 
a  judgment  notwithstanding  the  verdict.  The  motion  of 
plaintiff  was  denied,  the  motion  of  defendant  for  judgment 
notwithstanding  the  verdict  was  granted  by  the  court,  and 
the  action  dismissed.  Plaintiff  appeals  from  the  judgment 
of  dismissal. 

The  main  question  in  the  case  is  whether,  under  the 
pleadings  and  the  proof,  the  court  should  have  taken  the 
case  from  the  jury  at  the  close  of  plaintiff's  evidence  by 
granting  defendant's  motion  for  nonsuit  The  rule  of  law 
seems  to  be  well  settled  that  the  truth  of  a  matter  pub- 
lished is  a  complete  defense  in  a  civil  action  of  either 
slander  or  libel.  Townsend,  Libel  &  Slander  (4th  ed.), 
§211;  Odgers,  Libel  &  Slander  (Bigelow  ed.)  *p.  169; 
Newell,  Slander  &  Libel  (2d  ed.),  p.  651,  §  68 ;  1  Jaggard, 
Torts,  p.  521 ;  18  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p.  1067 ; 
Haynes  v.  Spokane  Chronicle  Pub,  Co,,  11  Wash.  603  (39 
Pac.  969). 

The  statute,  at  §  4994,  Bal.  Code,  provides : 

"In  all  cases  tried  in  the  superior  court  with  a  jury  in 
which  the  legal  sufBciency  of  the  evidence  shall  be  chal- 
lenged, and  the  court  shall  decide  as  a  matter  of  law  what 
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verdict  shall  be  found,  the  court  shall  thereupon  disehai^ 
the  jury  from  further  consideration  of  the  case,  and  di- 
rect judgment  to  be  entered  in  accordance  with  its  decis- 
ion." 

This  court  has  frequently  held  the  rule  to  be  that  where 
there  is  no  conflict  or  dispute  in  the  evidence,  and  where 
the  evidence  is  certain  and  incontrovertible,  and  but  one 
conclusion  can  be  reasonably  drawn  therefrom,  the  ques- 
tion then  becomes  a  question  for  the  court,  and  not  for 
the  jury.  In  this  case  there  is  no  conflict  or  dispute  in 
the  evidence.  The  plaintiff  assumed  the  burden  of  proof, 
and  introduced  evidence  to  the  effect  that  he  was  assist- 
ant postmaster  of  the  Spokane  postoffice  from  March,  1898, 
until  October,  1899;  that  it  was  his  duty,  as  assistant 
postmaster,  to  keep  the  books  and  accounts  of  the  oflBce, 
and  in  the  absence  of  the  postmaster,  to  perform  the  duties 
of  the  postmaster;  that  on  June  14,  1898,  he  took  $100 
from  a  fund  in  the  possession  of  the  postmaster,  and  ap- 
plied it  to  his  own  private  use;  that  the  postmaster  was 
away  at  the  time;  that,  shortly  after  plaintiff  had  taken 
the  money,  a  United  States  postoffice  inspector  came  to 
inspect  the  office ;  that  "he  found  a  deposit  made  there  as 
a  cash  bond  by  the  Spokesman-Review  for  the  purpose  of 
securing  the  postmaster  for  trusting  them,  that  I  had 
taken  $100  out  of  it  in  the  afternoon ;  and  1  told  him  I  took 
it,  and  as  soon  as  the  bank  opened  in  the  morning  I  would 
refund  it  I  was  unable  to  get  the  money  from  the  bank 
that  afternoon ;  the  bank  was  closed  before  I  got  back  from 
the  house  with  my  wife's  signature  to  the  note,  and  next 
morning,  as  the  bank  opened,  I  took  the  note  to  Mr.  Cow- 
ley and  got  the  money,  and  came  back  and  put  the  money 
back  there,  and  Mr.  Linn  [the  postoffice  inspector]  and 
Mr.  Temple  [the  postmaster]  never  asked  me  for  it,  and 
[  have  not  spoken  to  me  about  it  from  that  day  to  this;" 
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that  the  deposit  from  which  the  money  was  taken  is  per- 
mitted by  the  postal  regulations ;  that  credit  can  not  be  al- 
lowed by  postmasters  for  mailing  second-class  mail  matter, 
but  the  postmaster  may  require  a  deposit  sufficient  to  cover 
the  postage  for  a  given  time,  and  hold  the  money  as  se- 
curity for  the  payment  of  the  monthly  bill  for  postage 
upon  demand;  that  this  money  was  deposited  by  the 
Spokesman-Eeview  with  the  postmaster,  Mr.  Temple,  for 
that  purpose;  that  the  postmaster  came  into  the  office  a 
short  time  after  the  inspector  had  discovered  the  shortage, 
and  plaintiff  told  him  of  it,  whereupon  the  postmaster 
said:  "That's  all  right."  Plaintiff  also  testified  that  he 
had  no  right  to  take  the  fund,  and  that  he  knew  it.  He 
also  testified  that  he  was  discharged  by  the  postmaster 
several  months  after  this  occurrence,  but  that  at  lie  time 
of  his  discharge  the  matter  of  the  shortage  was  not  men- 
tioned ;  that  the  real  cause  of  his  discharge  was  because  the 
postmaster  was  paying  him  $25  per  month  out  of  his  own 
salary,  and  that  by  this  discharge  the  postmaster  saved  this 
amount  monthly.  This  was  the  evidence  of  the  plaintiff 
himself.  There  was  no  dispute  of  these  facts,  and  there 
is  no  room  for  two  opinions  therefrom.  The  four  causes 
of  action  all  rest  upon  the  same  ground,  viz.,  the  falsity 
of  the  publication.  If  the  publication  of  the  17th  of  Nov- 
ember, 1901,  was  true  in  fact,  there  is  no  liability  against 
the  defendant  for  that  cause.  The  other  three  causes  are 
based  upon  three  publications  which  purport  to  be  a  cor- 
rection of  some  minor  points  in  the  first  publication.  These 
three  publications  are  not,  and  do  not  purport  to  be,  "a 
full  and  fair  retraction  of  any  statement"  in  the  publica- 
tion of  November  17th,  but  are,  in  effect,  a  reiteration  of 
the  truth  of  the  original  publication,  with  corrections  in 
unimportant  particulars.     If  there  was  no  liability  on  ac- 


634  LEGHORN  Y.  REVIEW  PUBLISHINQ  CO. 

Opinion  of  the  Court. — ^Mount,  J.  [31  Wash. 

count  of  the  first  cau^e,  there  can  be  none  upon  the  othcTS, 
for  the  truth  of  tiie  last  publication  follows  from  the  truth 
of  the  first.     The  matter  complained  of  in  the  first  publi- 
cation is  that  the  plaintiff  '^had  abstracted  $100  from  the 
special  postal  fund."    The  evidence  of  the  plaintiff  clearly 
and  distinctly  shows  that  he  had,  without  right  or  au- 
thority, taken  $100  from    the    fund    deposited  with  the 
postmaster  for  a  special  purpose,  and  this  is  substantially 
the  charge  of  the  publication.     The  charge  in  the  publica- 
tion is  that  "in  checking  up  his  accounts  they  found  that 
he  had  abstracted  $100  from  a  special  postal  fund,  and  ex- 
pended it  on  his  private  affairs."  This  is  substantially  what 
plaintiff  himself  says  he  did.    The  only  possible  difference 
between  the  testimony  of  plaintiff  and  the  charge  in  the 
publication  is  that  plaintiff  says  he  took  the  money  from  a 
"deposit  made  there  as  a  cash  bond,"  while  the  publication 
says  he  abstracted  it  "from  a  special  postal  fund."    "While 
it  is  true  that  this  money  did  not  belong  to  the  United 
States,  except  tliat  part  earned  as  postage,  and  was  not  a 
postal  fund  in  the  sense  that  it  actually  belonged  to  the 
United  States,  still  it  was  held  by  the  postmaster  as  secu- 
rity for  a  single  purpose,  viz.,  the  payment  of  postage; 
and  the  testimony  shows  that  the  postmaster  was  author- 
ized to  take  therefrom  whatever  was  necessary  to  pay  post- 
age due  the. United  States  government,  and  for  no  other 
purpose.     It  was  deposited  with  him  to  pay  or  insure  the 
payment  of  such  postage,  and  was,  therefore,  while  it  was 
on  deposit  with  the  postmaster,  as  much  "a  special  postal 
fund"  as  a  "deposit  made  there  as  a  cash  bond."    It  had 
no  recognized  name  as  a  particular  fund.     The  plaintiff 
described   it  by  one   name;    the   defendant,   bv  another. 
Both  meant  the  same  fimd.    There  is  no  substantial  differ^ 
ence  between  tlie  proof  and  the  matter  published.    Haynes 
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V.  Spokane  Chronicle  Co.,  supra;  Hall  v.  Elgin  Dairy  Co., 
15  Wash.  542  (46  Pac  1049). 

Appellant  argues  that,  to  sustain  the  plea  of  the  truth  of 
the  charge,  respondent  must  prove  "(1)  that  the  $100  was 
taken  fraudulently  and  with  felonious  intent;  and  (2)  that 
it  was  taken  from  a  special  postal  fund" — in  other  words, 
that  all  the  elements  of  the  crime  of  embezzlement  must 
appear.  The  rule  seems  to  be  that  where  a  particular 
crime  is  charged,  or  where  facts  which  constitute  a  crime 
are  charged,  then  all  the  elements  thereof  must  be  proved 
as  charged.  In  the  publications  complained  of,  there  is 
no  direct  charge  of  a  particular  crime,  but  the  facts  them- 
selves are  stated.  Conceding  the  rule  to  be  as  contended 
for  by  the  appellant,  we  think  the  facts  in  this  case,  which 
appear  from  the  evidence  of  the  plaintiff  himself,  show  all 
that  is  charged  in  the  publication.  He  says  he  took  the 
money,  knowing  the  character  and  purpose  of  the  fund, 
and  that  he  had  no  right  to  take  it  He  used  it  to  pay 
^  private  debt.  He  could  not  and  did  not  return  it  until 
after  discovery  of  the  fact  that  he  had  wrongfully  taken 
it.  It  is  true,  he. intended  to  return  it  and  did  return  it 
on  the  next  day,  but  in  the  mean  time  his  act  had  been 
discovered.  If  some  misfortune  had  befallen  him,  as  is 
frequent  in  cases  of  this  character,  so  that  he  could  not 
have  borrowed  the  money  to  have  replaced  that  taken,  he 
could  not  have  defended  successfully  against  a  prosecution 
for  embezzlement  during  the  time  the  money  was  not  re- 
placed. When  it  was  shown  that  he  had  no  right  to  take 
the  money,  and  that  he  knew  that  fact,  all  the  inferences 
which  arise  from  a  charge  that  the  money  was  ''abstracted*' 
necessarilv  follow.  We  tliink  the  evidence  in  this  case 
clearly  shows  the  truth  of  the  publications,  not  only  as  to 
the  first  but  as  to  the  other  three  causes  of  action,  in  so  far 
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as  the  publications  referred  to  the  plaintiff,  and  that  it 
was  therefore  the  duty  of  the  court  to  dismiss  the  actioii 
upon  the  motion  of  defendant  at  the  close  of  plaintiffs 
case. 

The  judgment  is  therefore  affirmed. 

Anders  and  Dunbar,  JJ.,  concur. 

FuLLERTON^  C.  J.,  uot  sitting. 


[No.  4488.     Decided  April  27,  1903.] 

The  State  of  Washington,  Respondent,  v.  E.  Dunham, 

Appellant. 

physicians — PBACTICINO    WITHOUT    LICENSE  —  SUFEICIENCT   OF  JSfh 
DENCE. 

In  a  prosecution  for  practicing  medicine  without  a  license  a 
conviction  was  unwarranted,  where  the  only  evidence  thereof 
was  the  advertisement  in  a  newspaper  as  a  doctor  of  a  person 
of  the  same  name  as  defendant,  since  the  Jury  would  not  be 
Justified  in  inferring  therefrom,  as  against  the  presumption  of 
innocence,  either  that  the  advertisement  was  authorized  hy  de- 
fendant or  that  he  was  the  person  named  therein. 

Appeal  from  Superior  Court,  Lincoln  County. — ^Hon. 
Charles  H.  Neal,  Judge,    ileversed. 

Martin  &  Orant,  for  appellant. 

N.  T.  Caton,  Prosecuting  Attorney,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

FtTLLERTON^  C.  J. — The  appellant  was  convicted  in  the 
superior  court  of  Lincoln  county  of  the  misdemeanor  of 
having  practiced  medicine  without  a  license,  and  sent- 
enced to  pay  a  fine  of  one  hundred  dollars  and  the  costs  of 
the  prosecution.  From  the  judgment  and  sentence  he  ap- 
peals. 
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While  many  errors  are  assigned  for  reversal,  we  have 
f omid  it  necessary  to  notice  but  one,  namely,  that  the  evi- 
dence was  insufficient  to  justify  a  verdict  of  guilty.  The 
acts  constituting  the  practice  of  medicine  charged  against 
the  appellant  were"  that,  at  a  certain  time  and  place,  he 
"did  wrongfully  and  unlawfully  establish  and  maintain  an 
office,  and  advertise  the  title  of  doctor^'  in  a  certain  news- 
paper. Of  these  acts  there  is  no  evidence  in  the  record 
whatever.  No  attempt  at  all  was  made  to  prove  that  the 
defendant  maintained  an  office,  and  the  only  evidence 
introduced  as  to  the  other  fact  was  the  following  (we  quote 
from  the  record) : 

"In  the  absence  of  witness  a  paper  containing  the  fol- 
lowing 'ad.'  introduced.  The  Creston  News  of  Septem- 
ber 20,  1901. 

*Dr.  E.  Dunham.  Special  attention  given  to  heart  and 
lungs.  Consultation  free.  Office  at  Drug  Store.  Cres- 
ton, Wash.' " 

Clearly,  there  is  here  no  proof  of  the  crime  charged.  As 
against  the  presumption  of  innocence,  it  cannot  be  pre- 
sumed from  the  mere  fact  that  the  advertisement  appeared 
in  a  paper  that  it  was  authorized  by  the  appellant,  nor  will 
it  be  presumed  that  he  was  the  person  named  in  the  adver- 
tisement, though  the  name  therein  and  his  name  be  the 
same.  Without  the  aid  of  such  presumptions,  there  is  no 
evidence  in  the  record  of  guilt,  and  hence  no  evidence  upon 
which  a  jury  could  found  a  verdict  of  guilty. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  discharge  the  defendant. 

Andees^  Dunbar  and  Mount^  JJ.,  concur. 
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[No.  4502.    Decided  April  27,  1903.] 

T.  If.IlENKY  Respondent,  v.  County  of  Thueston,  Af- 

pellanL 

OONBTITXTTIONAL  LAW  —  APPELLATE  JUBISDICTION   OF   8UPSEKE  COUBT 
—  VALIDITY  OF  STATUTE. 

Where  the  supreme  court  obtains  Jurisdiction  of  an  appeal  in 
an  action  in  which  the  original  amount  in  controversy  does  not 
exceed  the  sum  of  $200,  merely  because  of  the  fact  that  the  val- 
idity of  a  statute  is  put  in  issue  as  to  one  of  seyeral  causes  of 
action  included  in  the  complaint,  its  Jurisdiction  extends  only  to 
the  cause  of  action  effected  by  the  statute. 

SAME  —  EQUAL  PRIVILEGES  —  MILEAGE   OF   COUNTY   SUPERINTENDENTS. 

Section  8  of  the  act  of  March  19,  1901  (Laws  1901,  p.  377)  au- 
thorizing county  superintendents  to  charge  five  cents  mileage  in 
counties  of  the  first  to  the  tenth  classes  inclusive  and  ten  centB 
mileage  in  all  counties  having  a  higher  class  number  than  the 
tenth,  does  not  violate  art.  1,  §  12,  of  the  state  constitution, 
which  prohibits  the  passage  of  laws  granting  to  any  citizen  ot 
class  of  citizens,  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all. 

SAME  —  EQUAL   PROTECTION    OF   THE   LAWS. 

Such  a  law  cannot  be  said  to  operate  unequally,  and  thereforo 
in  violation  of  the  fourteenth  amendment  of  the  United  States 
constitution,  in  the  absence  of  a  showing  that  the  cost  of  travel 
is  the  same  in  all  counties. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Omvek  V.  LiNN^  Judge.     Affirmei 

George  H,  Funk  and  Vance  £  Mitchell,  for  appellant 
Troy  &  Falknor,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fui.LEBTON^  C.  J. — The  respondent,  who  was  county 
superintendent  of  common  schools  of  Thurston  county, 
brought  this  action  against  the  county  to  recover  the  sum 
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of  $126.05,  being  the  aggregate  of  several  itema  set  forth 
in  the  complaint  in  seven  distinct  causes  of  action.  After 
a  demurrer  had  been  interposed  and  sustained  to  the  sec- 
ond and  third  causes  of  action,  an  answer  was  filed  to  the 
remainder,  denying  on  information  and  belief  the  alle- 
gations of  fact  therein  contained.  An  affirmative  defense 
was  also  set  up  to  the  first  cause  of  action,  which  was  a 
claim  for  mileage  for  visiting  the  common  schools  of 
Thurston  county,  to  the  effect  that  an  unnecessary  num- 
ber of  miles  had  been  traveled  in  visiting  the  schools,  and 
timk  tkat  the  ad  <rf  dw  kgiakitiEre  aa  which  the  claim  was 
founded  was  unconstitutional  and  void.  On  the  trial, 
which  was  had  before  the  court  and  a  jury,  the  respondent 
waived  any  right  to  recover  upon  his  seventh  cause  of 
action.  At  the  conclusion  of  the  respondent's  case  in 
chief  the  appellant  moved  for  nonsuit  against  the  respond- 
ent, which  being  overruled,  it  announced  that  it  would 
submit  its  case  to  the  jury  on  the  evidence  introduced  by 
the  respondent.  The  respondent  thereupon  moved  the 
court  to  instruct  a  verdict  in  his  favor,  which  the  court  did, 
instructing  the  jury  to  find  for  the  plaintiff  in  the  sum 
of  $62.40,  being  the  aggregate  of  his  first,  fourth,  fifth,  and 
sixth  causes  of  action.  Judgment  was  afterwards  entered 
on  the  verdict,  from  which  this  appeal  is  taken. 

The  article  of  the  constitution  defining  the  appellate 
jurisdiction  of  this  court  provides  that  "its  appellate  juris- 
diction shall  not  extend  to  civil  actions  at  law  for  the  re- 
covery of  money  or  personal  property  when  the  original 
amount  in  controversy,  or  the  value  of  the  property, 
does  not  exceed  the  sum  of  two  hundred  dollars  ($200), 
unless  the  action  involves  the  legality  of  a  tax,  impost, 
assessment,  toll,  municipal  fine,  or  the  validity  of  a  stat- 
ute."    Constitution,  art.  4,  §  4.     It  will  be  observed  that 
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the  amount  in  controversy  between  the  parties  is  insuffi- 
cient to  bring  the  action  within  the  appellate  jurisdiction 
of  this  court,  and  that  the  action  is  appealable  only  because 
the  appellant  questions  the  validity  of  the  statute  upon 
which  the  first  cause  of  action  is  founded.  The  first  im- 
portant question,  therefore,  is,  how  much  of  the  cause  is 
before  this  court  for  review?  The  appellant  insists  that 
inasmuch  as  the  court  has  jurisdiction  of  the  action  for  one 
purpose,  it  has  it  for  all  purposes,  and  will  inquire  not 
only  into  the  validity  of  the  statute  assailed,  but  into  the 
other  errors  assigned  upon  the  appeal,  whether  or  not 
they  are  involved  with  tlie  question  which  gives  it  juris- 
diction, and  regardless  of  its  conclusion  on  that  question. 
On  the  other  hand,  the  respondent  contends  tiiat  the  court 
has  jurisdiction  only  so  far  as  the  validity  of  the  statute 
and  that  part  of  the  judgment  of  tlie  trial  court  necessarily 

m 

dependent  thereon  is  concerned,  and  that,  if  the  court 
finds  the  statute  constitutional,  its  inquiry  is  ended,  while, 
if  it  finds  the  statute  unconstitutional,  it  will  modifv  the 
judgment  of  the  lower  court  only  in  so  far  as  it  finds  that 
the  unconstitutionality  of  the  statute  affects  the  judgment 
The  respondent's  contention,  we  think,  must  be  sustained. 
Plainly,  it  was  the  purpose  of  the  framers  of  the  constitu- 
tion to  make  the  superior  courts  the  final  arbiters  on  all 
questions  when  the  amount  in  controversy  does  not  exceed 
two  hundred  dollars,  unless  those  questions  are  dependent 
on  the  legality  of  a  tax,  etc.,  or  the  validity  of  a  statute. 
Any  other  construction  would  practically  nullify  the  limi- 
tation. If  a  party  may  in  cases  imder  the  jurisdictional 
amount  have  all  the  questions  involved  reviewed  by  al- 
leging that  some  one  of  them  depends  on  the  validity  of  a 
statute  or  the  legality  of  some  of  the  especially  enumerated 
causes,  there  are  but  few  cases  that  this  court  is  not  en- 
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titled  to  review,  as  they  can  be  brought  here  by  merely  aa-  *- 
sailing  a  statute  supposed  to  be  involved.  This,  we  repeat^' • 
is  not  the  meaning  of  the. constitution.*  It  intended  that-^. 
questions  not  involving  or  dependent  on  the  validity  of  a  ' 
statute,  or  the  legality  of  a  tax,  impost,  assessment,  toll,.  * 
or  municipal. fine,  should  be  finally  adjudicated  in  the' 
superior  courts,  unless  the  amount  .in  controversy  exceeded  • 
two  hundred  dollars. 

The  section  of  the  statute  which  is  claimed  to  be  imcon- 
stitutional  is  §  8  of  the  act  of  March  19^  .14>01.     (Session  ' 
Laws  1901,  pp.  370,  377.)     It  reads  as  follows:  I 

"For  each  mile  actually  and  necessarily  traveled  in  the 
performance  of  their  official  duties  and  in  attendance  on  ' 
the  convention  of  county  superintendents,  called  by  the 
Superintendent  of  Public  Instruction,  county  superintend- 
ents shall  be  allowed  mileage  as  follows:    In  each  county, 
of  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
.eighth,  ninth,  and  tenth  classes,  five  cents  per  mile;  in  * 
each  county  of  the  eleventh  class  and  all  counties  having 
a  higher  class  number  than  the  eleventh,  ten  cents  per 
mile;  Provided,  That  no  county  superintendent  shall  be  : 
allowed  to  charge  or  collect  any  fee  for  the  performance 
of  any  other  duties  herein  named ;  Provided  further,  That 
no  constructive  mileage  shall  be  charged." 

The  act  is  said  to  be  unconstitutional  because  of  the 
difference  made  in  the  mileage  rates.  The  specific  pro- 
vision of  the  state  Constitution  which  is  said  to  be  violated 
by  this  act  is  §  12  of  art.  1,  ,which  prohibits  the  legisla- 
ture from  passing  a  law  granting  to  any  citizen,  or  class 
of  citizens,  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all.  We  cannot  think,, 
however,  that  this  clause  of  the  Constifiition  has  any  ref- 
erence to  laws  like  the  one  in  question.  The  law  was  in- 
tended to  provide  a  means  by  which  superintendents  of 
the  common  schools  could  be  reimbursed  for  the  expenses 

41-31  WASH. 
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iiLCurred  by  them  in  the  performance  of  a  specific  duty 
which  the  law  especially  enjoined  on  them.  It  may  be 
that  the  legislature  did  not  adopt  the  best  method  of  ac- 
complishing the  object  intended,  or  it  may  be  that  the 
law  operates  unequally  in  some  instances,  but  it  is  not  for 
these  reasons  a  grant  of  a  privilege  or  immunity  within 
the  meaning  of  those  terms  as  used  in  the  Constitution, 
and  hence  this  provision  cannot  apply. 

It  is  said  also  Ihat  the  act  is  violative  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  in 
that  persons  affected  by  it  are  not  treated  alike  under  like 
circumstances  and  conditions.     Conceding,  without  decid- 
ing that  this  provision  of  the  federal  constitution  is  appli- 
cable to  a  case  of  this  'kind,  we  cannot  concede  that  it  is 
conclusive  of  the  question  here.     The  legislature,  instead 
of  providing  that  the  several  officers  should  be  reimbursed 
for  their  actual  traveling  expenses,  had  a  right  to  prescribe 
that  they  should  receive  fixed  mileage  rates  in  lieu  thereof. 
Oox  i\  Holmes,  14  Wash.  256  (44  Pac.  262).     Whether 
flie  rates  fixed  operate  equally  or  unequally  must  depend 
on  circumstances ;  if,  for  example,  the  cost  of  traveling  in 
counties  from. the  first  to  the  tenth  class,  inclusive,  is  only 
five  cents  per  mile,  while  in  the  eleventh  class  and  all 
counties  having  a  higher  class  number  than  the  eleventh 
it  is  ten  cents  per  mile,  then  the  law  does  not  operate  un- 
equally ;  while,  if  the  cost  is  the  same  in  all  the  counties, 
it  does  so  operate.    But  these  are  matters  which  the  court 

cannot  know  judicially,  and  the  legislative  finding  thereon 

> 

must  be  deemed  conclusive,  at  least  in  the  absence  of  a 
showing  to  the  contrary,  of  which  there  is  none  in  the 
case  before  us. 

As  we  find  no  error  in  the  record  which  we  are  empow- 
ered to  review,  the  judgment  appealed  from  will  stand  af- 
firmed. 

Mount  and  Andees,  JJ.,  concur. 
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[No.  4626.    Decide  April  27.  1008.] 

Betobmeb  Pbesbytebiak  Chubch  of  Nobth  Amebica, 
Appellant,  v.  Chbistopheb  McMillan,  Executor,  Re- 
spondeni. 

WILLS  —  CONSTRUCTION  —  JUBISDICTION    OF    8UPCRI0B    COURT    BITTIirQ 
IN  PROBATK. 

A  superior  court  sitting  in  probate  has  jurisdiction  to  enter- 
tain a  proceeding  to  construe  a  will,  as  such  courts  are  not  shorn 
of  their  general  powers  conferred  by  the  constitution  by  the  fur- 
ther provision  Testing  them  with  jurisdiction  "of  all  matters 
of  probate/'  so  as  to  restrict  their  jurisdiction  to  that  of  probate 
courts  when  acting  as  such. 

SAME  —  DETERMINATION  OF  DISTRIBUTEES. 

Semhle,  that  under  Bal.  Code,  S  6355,  which  makes  it  the  duty 
of  the  superior  court  sitting  in  probate,  upon  the  settlement  of 
the  final  account,  to  distribute  the  estate  among  the  persons  who 
are  by  law  entitled  thereto,  the  court  may  determine  who  are 
entitled  to  the  property. 

SAME  —  ACTION   BY  DEVISEE  —  LIMITATIONS. 

One  claiming  to  be  named  in  a  will  as  a  devisee  has  a  right 
to  maintain  an  action  to  establish  such  claim  at  any  time  before 
final  distribution,  regardless  of  the  statute  of  limitations. 

SAME  —  DEPOSITIONS  —  POWER   OF   COURT   TO   ISSUE   COMMISSIONS. 

The  superior  court  has  power  to  Issue  a  commission  to  take 
depositions  of  witnesses  in  a  proceeding  in  probate  pending  be- 
fore it,  either  under  the  provisions  of  Bal.  Code,  8  6017  (Pierce's 
Code,  Sd79),  authorizing  testimony  to  be  taken  by  deposition  to 
be  read  in  evidence  In  actions  or  proceedings  pending  in  any 
court,  or  under  Pierce's  Code,  fi  2333,  which  expressly  authorizes 
a  probate  court  to  Issue  a  commission  to  take  the  depositions  of 
witnesses. 

SAME  —  DESIGNATION    OF   DEVISEE  —  DEFECTIVE   DESCRIPTION. 

The  intent  of  a  testator  to  make  a  devise  to  the  "Reformed 
Presbyterian  Church  of  North  America,  General  Synod",  although 
the  will  recited  the  devise  as  in  favor  of  the  "Board  of  Directors 
of  the  Society  for  Disabled  Ministers  of  the  Reformed  Presby- 
terian Church  of  Illinois",  is  evident  from  the  fact  that  there  was 
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no  such  body  in  existence  as  the  devisee  named;  that  the  testa- 
tor was  a  member  of  the  Reformed  Presbyterian  Church  of  North 
America,  whose  governing  body  was  the  General  Sjmod;  that 
he  had  belonged  to  a  congregation  thereof  in  Illinois  prior  to 
his  removal  to  the  state  of  Washington  and  all  his  life  had  taken 
great  interest  in  that  organization;  that  on  the  occasion  of  his 
last  visit  to  his  old  home  and  church  in  Illinois  the  General 
Synod  had  recently  established  a  fund  for  the  relief  of  disabled 
ministers,  which  it  had  put  in  charge  of  a  "Committee  on  Dis- 
abled Ministers'  Fund";  that  collections  were  being  taken  in  the 
churches  at  that  time  for  the  purpose;  and  that  the  subject  was 
a  matter  of  interested  discussion  among  his  relatives  whom  he 
was  then  visiting,  a  former  minister  of  the  congregation  to  which 
the  testator  had  belonged  being  one  of  the  beneficiaries  of  such 
fund. 

SA.ME  —  PABOL  EVIDENCE. 

Parol  evidence  is  admissible  for  the  purpose  of  removing  the 
latent  ambiguity  occasioned  by  the  defective  designation  of  the 
devisee,  where  there  are  words  of  designation,  but  a  mistake  In 
the  name. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.     Reversed. 

Frank  A,  Lvse  (Nathan  R.  Park,  of  counsel),  for  appel- 
lant. 

Frederick  H.  Murray,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  C.  J. — Archibald  McMillan  died  in  Pierce 
county,  state  of  Washington,  on  the  15th  day  of  May, 
1893,  leaving  a  will,  in  which  he  made,  among  others,  the 
following  bequests: 

"I  devise  and  bequeath  in  trust  for  the  use  of  my  dear 
wife,  for  and  during  the  period  of  her  natural  life,  all 
my  right,  title  and  interest,  as  long  as  she  may  remain 
unmarried,  to  all  my  personal  estate,  whether  in  my  name, 
possession  or  otherwise,  to  be  held  by  my  hereinafter 
named  executors  or  their  successor  in  trust  for  her,  to  be 
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invested  by  them  as  to  them  may  seem  best,  and  the  pror 
oeeds  rents  and  profits  to  be  given  her  for  her  disposal  as 
she  may  desire;  and  I  devise  and  bequeath  in  trust  for 
my  dear  wife  for  and  during  the  period  of  her  natural 
life,  all  my  right,  title  and  interest,  as  long  as  she  remains 
unmarried,  to  all  my  real  estate  of  whatever  name  and  de- 
scription, to  be  held  by  my  hereinafter  named  executors 
or  tlieir  successors  in  trust  for  her  during  her  natural  life 
and  the  proceeds,  rents  and  profits  thereof  to  be  given  her 
for  her  disposal  as  she  may  desire. 

"And  upon  her  death,  or  marriage,  I  direct  that  the  per- 
sonal estate,  goods  and  chattels  shall  be  distributed  or  di- 
vided in  the  following  manner,  that  is  to  say. 

"SECOND — I  hereby  devise  and  bequeath  in  trust  to 
the  Board  of  Directors  of  the  Society  for  Disabled  Minis- 
ters of  the  Reformed  Presbyterian  Church  of  Illinois  the 
sum  of  two  thousand  five  hundred  (2,500)  dollars  to  be 
paid  by  my  executors  hereinafter  named  or  their  successors 
out  of  my  personal  estate  and  to  be  vested  by  said  board 
perpetually,  as  to  them  may  seem  best,  the  proceeds,  rents 
and  profits  thereof  to  be  expended  for  the  comfortable 
maintenance  of  the  disabled  ministers  in  the  care  of  said 
society,  and  in  case  that  the  said  proceeds,  rents  and  profits 
cease  to  be  so  applied,  then  the  said  principal  sum  of  two 
thousand  five  hundred  (2,500)  dollars  to  immediately 
revert  or  be  paid  to  the  issue  of  my  body  or  their  heirs." 

The  will  was  admitted  to  probate  on  the  29th  day  of 
May,  1893.  The  executor  named  in  the  will  duly  quali- 
fied, and  entered  upon  the  duties  of  his  trust,  and  was  act- 
ing thereunder  on  the  20th  day  of  November,  1893,  when 
the  wife  of  the  testator  died.  Thereafter  the  executor 
sought  for  the  legatee  above  nam^d,  but  was  unable  to  find 
any  association  of  persons  or  corporation  in  the  state  of 
Illinois  which  bore  the  name  designated,  and  thereupon 
proceeded  to  wind  up  the  estate,  assuming  that  the  bequest 
was  void  because  of  a  misdescription  of  the  person  or  body 
intended  as  trustee.     On  the  10th  day  of  January,  1902, 
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the  day  set  for  hearing  the  petition  for  final  distribution 
of  the  estate,  the  appellant,  The  Reformed  Presbyterian 
Church  of  North  America,  General  Synod,  appeared  and 
filed  a  claim  for  the  bequest,  averring  that  the  bequest 
was  intended  for  it  An  answer  was  filed  to  the  applica- 
tion raising  issues  of  fact  on  which  a  hearing  was  had,  at 
the  conclusion  of  which  the  court  found  that  the  appellant 
was  not  the  trustee  named  in  the  will,  and  that  the  bequest 
was  not  intended  for  it;  that  the  trustee  named  had  no 
existence  in  fact;  and  consequently,  that  the  bequest  re- 
verted to  the  heirs  at  law  of  the  decedent,  and  directed  that 
it  be  distributed  accordingly.  This  appeal  is  from  that 
decree. 

Before  passing  to  the  contention  of  the  appellant,  it  is 
proper  to  notice  some  of  the  reasons  urged  by  the  respond- 
ent for  an  affirmance  of  the  judgment  appealed  from,  re- 
gardless of  the  merits  of  the  controversy  or  the  grounds 
upon  which  the  trial  court  rested  its  decision.  The  first 
contention  is  that  the  proceeding  was  one  to  construe  a 
will,  and  that  a  superior  court  sitting  in  probate  is  .with- 
out jurisdiction  to  entertain  a  proceeding  for  that  purpose. 
By  statute  (§  6355,  Bal.  Code)  it  is  made  the  duty  of  the 
court  sitting  in  probate  upon  the  settlement  of  the  final 
account  to  distribute  the  estate  among  the  persons  who  are 
by  law  entitled  thereto.  This  statute,  we  think,  confers 
upon  the  court  jurisdiction  to  determine  who  are  entitled 
to  the  property,  as  the  power  to  distribute  includes  the 
power  to  determine  to  whom  distribution  should  be  made. 
But,  if  this  were  not  so,  the  court  has  inherent  power  to 
determine  the  question,  and  this  in  a  probate  proceeding 
on  the  application  of  one  claiming  to  be  an  heir  or  legatee. 
The  Constitution  does  not  make  the  superior  courts  pro- 
bate courts.     On  the  contrary  it  vests  the  superior  courts 
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with  jurisdiction  ^^of  all  matters  of  probate'^;  hence  the 
court  is  not  shorn  of  its  general  powers  simply  because  the 
cause  before  it  may  be  one  which  was  cognizable  formerly 
in  a  court  of  probate.  It  possesses  in  every  case  and  at 
all  times  its  powers  as  a  court  of  superior  and  general 
jurisdiction^  and  among  these  is  the  power  to  hear  and  de- 
termine the  question  to  whom  a  bequest  made  by  a  deced- 
ent rightfully  belongs.  A  statute,*  therefore^  can  neither 
add  to  nor  take  away  the  power,  and  it  is  immaterial  to 
inquire  whether  or  not  one  conferring  such  a  power  is  in 
existence. 

It  is  next  contended  that  the  appellant's  claim,  as  it  was 
not  made  until  more  than  six  years  after  the  death  of 
McMillan,  was  barred  by  the  statute  of  limitations,  if 
we  understand  the  argument  upon  Ais  point,  counsel  do 
not  contend  that  the  executor  holds  adversely  to  the  lega- 
tees named  in  the  will,  or  that  ike  statute  of  limitations 
would  run  against  them  while  the  estate  was  in  the  hands 
of  the  executor  in  the  course  of  administration,  no  matter 
how  long  continued,  but  that  it  does  run  against  any  one 
not  so  named;  and  that  in  the  case  before  us  the  appellant 
cannot  be  considered  as  one  named  in  the  will,  as  it  requires 
extrinsic  evidence  to  enable  the  court  to  recognize  it.  It 
would  seem,  however,  that  no  such  distinction  could  exist  as 
the  one  here  sought  to  be  made.  If  the  appellant  is  not  named 
or  described  in  the  will,  then  clearly  it  has  no  right  to  the 
legacy  at  all,  and  no  amount  of  extrinsic  evidence  can  cre- 
ate a  right  for  it.  On  the  other  hand,  if  it  is  named  or 
described  in  the  will,  no  matter  how  defective  its  designa- 
tion may  be,  it  stands  on  a  footing  with  all  other  devisees, 
and  any  circumstance  which  will  prevent  the  statute  from 
running  as  to  them,  will  prevent  the  statute  from  running 
as  to  it    An  executor  of  an  estate  holding  as  such  does  not, 
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•.of  course,  hold  adversely  to  tihe  heira  or  devisees  thereof; 
.  jience  no  mere  delay  in  closing  up  the  estate,  no  matter  how 
.long  continued,  can.  operate  to  vest  title  in  him  to  the 
exclusion  of  such  heirs  .or  devisees. 

For  the  purpose  of  showing  its  right  to  the  bequest,  the 
Appellant  introduced  the  depositions  of  several  witnesses 
taken  upon  commissicms  issued  out  of  the  superior  court 
.in  this  proceeding,  and  it  was  contended  in  the  court  be- 
low and  is  contended  here  that  the  court  wa6  without  au- 
.thority  to  issue  aueh  commissions,  and  that  the  evidence 
taken  thereon  was  not  properly  before  the  court.  The  Code 
./(Pierce's,  §  979)  provides  that  "the  testimony  of  a  witness 
.may  be  taken  by  deposition,  to  be  read  in  evidence  in  an 
jaction,  suit  or  proceeding  commenced  and  pending  in 
fSiny  court  in  this  state,?'  when  certain  conditions  exist,  of 
which  no  question  is  made  here.  This  is  authority  ample 
ybo  authorize  a  superior  court  to  issue  a  commission  to  take 
the  depositions  of  a  witness  in  a  proceeding  in  probate 
spending  before  it,,  even  if  it  be  necessary  to  find  statutoiy 
^authority  for  the  issuance  of  such  a  commission.  In  aJdi- 
:tion  to  this,  there  is  a  statute  which  expressly  authorizes 
•.a  probate  court  to  issue,  a  commission  to  take  the  deposi- 
^tion  of  witnesses,  andy  if  it  were  true  that  the  superior 
-rCourt,  when  hearing,  matters  of  probate,  has  only  the  po\v- 
fers  of  the  former  territorial  probate  courts,  that  statute 
•would  authorize  the  issuance  of  a  commission  to  take  depo- 
sitions. Code  1881,.  §  1316;  Pierce's  Washington  Code, 
J  2333. 

.  The  evidence  discloses  that  tJie  Reformed  Presbyterian 
.Church  of  North  Americai>  General  Synod,  is  a  religions 
•denomination,  having  s^  prfesbyterian  plan  of  church  gov- 
:«mment.  The  highest  governing  authority  is  the  General 
^Synod,  which  meets  yearly  at  stated  places  selected  in  ad* 
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vance.  The  General  Synod  is  composed  of  delegates  from 
the  various  presbyteries,  which  in  turn  are  composed  of 
all  the  ministers  of  a  specified  district,  together  with  one 
ruling  elder  from  each  congregation  within  the  district. 
The  ruling  elders  are  elected  by  the  congregations,  usually 
for  life  or  during  membership  in  the  congregation.  The 
church  has  a  well  recognized  form  of  worship.  It  main- 
tains church  buildings  and  other  meeting  places.  It  main- 
tains such  a  body  of  ministers  as  the  needs  of  the  church 
require,  and  its  ability  permits.  At  a  meeting  of  the 
General  Synod  in  1886  it  established  a  fimd  for  the  relief 
and  maintenance  of  superannuated  and  disabled  ministers, 
putting  it  in  charge  of  a  committee  called  the  committee  on 
Disabled  Ministers'  Fund.  This  conmiittee  was  first  ap- 
pointed at  the  General  Synod  in  1886,  and  has  been  regu- 
larly reappointed  every  year  since.  It  reports  to  the 
€reneral  Synod,  and  takes  care  of  and  relieves  such  of  the 
ministers  of  the  church  as  the  Greneral  Synod  directs.  The 
chief  source  from  which  the  committee  obtains  funds  is 
collections  taken  up  in  the  various  congregations  of  the 
church,  though  money  is  often  obtained  by  specific  gifts 
from  the  charitably  inclined,  and  at  least  one  bequest  has 
been  made  and  paid  into  the  fund  since  its  establishment. 
The  decedent,  prior  to  the  time  he  came  to  the  Pacific 
Coast,  was  an  active  member  of  the  Reformed  Presbyte- 
rian Church,  General  Synod,  belonging  to  a  congregation 
located  near  Sparta,  Illinois,  in  which  his  father  was  a  rul- 
ing elder,  and  with  which  he  had  been  actively  identified 
since  his  early  youth.  Whether  he  ever  formally  segre- 
gated his  membership  from  this  congregation  does  not  ap- 
pear. It  does  appear,  however,  that  he  never  subsequently 
lived  where  there  was  another  congregation  having  his 
own  particular  faith,  and  that  he  never  formally  joined 
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any  other  denomination.  It  was  shown  also  that  he  visited 
his  old  home  twice  after  he  removed  therefrom — once 
in  1876,  and  again  in  1887  or  1888.  At  each  of  these 
visits,  so  his  aged  sister-in-law  and  his  nephew  testify, 
he  expressed  great  intermt  in  the  old  churdi,  and  was 
anxious  concerning  its  welfare;  the  first  witness  saying: 
^^He  was  raised  in  the  church  as  was  also  his  father;  .  . 
.  he  loved  the  church  and  was  anxious  that  it  should  pros- 
per." At  the  time  of  his  second  visit  the  church  had  just 
established  its  Disabled  Ministers'  Fund.  Collections  were 
then  being  taken  for  the  support  of  certain  disabled  min- 
isters, one  of  whom  was  formerly  minister  of  the  congre- 
gation to  which  the  decedent  had  belonged,  and  the  matter 
was  then  being  agitated  among  his  relatives  with  whom 
he  was  then  visiting,  and  who  were  members  of  the  church. 
In  the  light  of  these  circumstances,  it  seems  to  us  that 
the  bequest  should  go  to  the  claimant.  Even  if  the  tros- 
tee  named  had  no  existence  in  fact,  it  would  not  alone  be 
a  sufficient  reason  for  allowing  the  bequest  to  lapse.  A  be- 
quest is  never  allowed  to  lapse  for  the  want  of  a  trustee, 
and  if  it  be  in  fact  the  disabled  ministers  of  the  ap- 
pellant church  who  were  intended  by  the  decedent  to 
be  the  recipient  of  his  bounty,  the  court  can  appoint  a 
trustee,  and  charge  it  with  the  duty  of  administering 
the  trust  But  we  cannot  think  there  is  any  doubt 
who  was  intended  to  be  named  as  trustee,  or  who 
were  intended  as  the  beneficiaries  of  the  trust  Mani- 
festly, the  former  was  the  committee  having  in  charge 
the  Disabled  Ministers'  Fund  of  the  appellant  church, 
and  the  latter  the  disabled  ministers  of  that  church.  The 
words  of  the  bequest,  when  interpreted  by  the  surround- 
ing circumstances  and  the  situation  in  which  the  testator 
stood  towards  the  objects  of  his  charity,  admit  of  no  other 
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oondusion.  The  church  he  named  was  the  church  in  which 
he  was  reared ;  it  was  the  church  of  his  father.  Connected 
with  it  were  not  only  his  earliest,  hence  fondest,  recollec- 
tions, but  in  his  faith  in  its  teachings  lay  his  hope  of  an- 
other and  better  life.  Certainly  to  it,  and  to  no  other, 
would  his  memory  turn  when  he  sou^t  to  dispose  of  his 
worldly  goods  by  an  instrument  which  could  take  effect 
only  after  his  deatL  That  he  did  not  remember  accurately 
the  name  of  the  particular  body  which  had  in  charge  the 
fund  is  not  strange.  Among  his  own  church  people  the 
names  used  to  designate  it  would  doubtless  be  rather 
descriptive  than  technical,  and  if  he  ever  knew  its  exact 
title,  he  could  scarcely  be  expected  to  remember  it  for  the 
length  of  time  intervening  between  his  last  visit  and  the 
date  of  the  will.  But  this  is  not  very  material.  He  knew 
such  a  body  existed,  and  the  language  of  the  bequest  used 
to  designate  the  trustee  is  rather  a  description  than  a  name, 
and,  treating  it  as  such,  it  sufficiently  describes  the  body 
of  the  appellant  church  having  in  charge  the  fund  for  its 
disabled  ministers. 

That  parol  evidence  is  admissible  to  explain  a  latent 
ambiguity  in  a  will  as  well  as  in  other  writings  is  abund- 
antly sustained  by  the  authorities.  As  was  said  by  the 
court  in  NewelVs  Appeal,  24  Pa.  St.  197. 

".  .  .  it  has  always  been  held  that  a  defective  desig- 
nation of  the  devisee  or  legatee  intended  may  be  repaired 
by  parol  proof.  If  the  person  to  take  be  not  in  some  sort 
described  in  the  devise,  evidence  will  not  be  admitted 
to  show  who  was  intended,  for  that  would  be  to  make  a 
will  by  parol;  but  where  there  are  words  of  designation, 
though  a  mistake  of  the  name,  the  ambiguity  may  be 
removed  by  evidence  dehors  the  will.  This  is  a  well  set- 
tled rule  in  respect  to  devises  in  general,  and  it  is  peculi- 
arly applicable  to  charitable  bequests  made  to  religious 
corporations." 


\  I 
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See  also,  Taylor  v.  Horst,  23  Wash.  446  (63  Pac  231); 
Cross  V.  Cross,  23  Wash.  673  (63  Pac.  628) ;  Woman  s 
Foreign  Miss.  Society  v.  Mitchell,  93  Md.  199  (48  Atl. 
737,  53  L.  R  A.  711)  \Hinchley  v.  Thatcher,  139  Mas8. 
477  (1  K  E.  840,  52  Am.  Eep.  719) ;  Reilly  v.  Union 
Protestant  Infirmary,  87  Md.  664  (40  Atl.  894). 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  enter  an  order  directing  the  bequest 
to  be  paid  to  the  appellant 

Mount,  Dunbab  and  Andebs,  JJ.,  concur. 


[No.  4567.     Decided  April  27,  1903.] 

The  State  of  Washington  on  the  Relation  of  0.  Dean 
et  al.j  Respondents,  v.  Geoboe  B.  Lamping,  as  Auditor 
of  King  County,  Appellant 

COSTS  —  LIABILITT  OF  COUNTY  —  INVALID  ATTEMPT  OF  8UPEBTI80B  TO 
COLLECT  POLL  TAX. 

An  action  by  a  road  supervisor,  under  Bal.  Code,  §  3822,  to  en- 
force the  payment  of  a  road  poll  tax  Is  a  proceeding  In  behalf  of 
the  county,  and  hence  where  a  judgment  obtained  by  the  road 
supervisor  before  a  Justice  of  the  peace  Is  vacated  and  set  aside 
in  the  superior  court,  a  Judgment  against  the  county  for  costB  is 
warranted,  inasmuch  as  the  failure  to  obtain  a  valid  Judgment 
cannot  be  imputed  to  the  Justice  and  supervisor  as  a  tort,  so  as 
to  exonerate  the  county  from  liability. 

Appeal  from  Superior  Court,  King  County. — ^Hon. 
Boyd  J.  Tal.lman^  Judge.     Affirmed. 

Walter  8.  Fulton  and  FrarUc  S.  Griffith,  for  appellant 
J.  W.  Heffner,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

FuLLERTON,  C.  J. — This  is  a  proceeding  in  mandamus, 
brought  to  compel  the  appellant,  who  was  county  auditor 
of  King  county,  to  draw  a  warrant  on  the  county  treas- 
urer in  satisfaction  of  a  judgment.  The  facts  are  these: 
On  July,  1902,  one  James  Balkwell,  who  was  then  road 
supervisor  of  road  district  No.  84  of  King  county,  insti- 
tuted proceedings  under  §  3822  of  the  Code  (Ballinger's) 
before  Warren  S.  Slocum,  justice  of  the  peace  in  and  for 
Martin  Creek  precinct  in  King  county,  to  recover  from 
the  relator,  O.  Dean,  a  sum  claimed  to  be  due  from  him 
to  King- county  as  road  poll  tax.  In  the  same  proceeding 
the  relator  the  Skykomish  Lumber  Company  was  sum- 
moned to  answer  as  garnishee,  and  thereafter  such  pro- 
ceedings were  had  as  to  result  in  a  judgment  against  both 
relators  in  the  sum  of  ten  dollars  in  favor  of  road  district 
No.  84.  Later  the  relators  sued  out  a  writ  of  review  in 
the  superior  court  of  King  county,  directed  to  the  justice 
of  the  peace  and  the  road  supervisor,  commanding  them  to 
certify  a  transcript  of  the  proceedings  to  that  court,  that 
the  proceedings  might  be  reviewed  therein.  On  a  hearing 
had  on  a  return  to  the  writ,  the  superior  court  set  the 
justice's  judgment  aside,  and  entered  a  judgment  against 
road  district  No.  84  for  the  costs  of  the  proceedings, 
amounting  to  the  sum  of  $18.15.  The  relators  thereupon 
satisfied  the  judgment  of  record,  and  presented  a  certified 
transcript  thereof  to  the  appellant,  and  demanded  a  war- 
rant upon  the  county  treasurer  for  the  amount  thereof. 
The  county  auditor  refused  to  issue  the  warrant,  where- 
upon the  relators  instituted  this  proceeding  to  compel  him 
to  do  so.  The  superior  court  granted  the  writ,  and  this 
appeal  is  from  its  order. 

The  only  question  urged  on  the  appeal  is  the  liability 
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of  the  county  for  the  costs  incurred  in  vacating  the  judg- 
ment of  the  justice's  court  The  appellant  argues  that 
justices  of  the  peace  and  road  supervisors  are  public  offi- 
cers having  duties  conferred  upon  them  by  law,  over  which 
the  county  government  has  no  control,  and  that  the  county 
is  not,  therefore,  liable  for  their  wrongful  or  negligent 
acts ;  arguing  further  that  the  failure  of  the  justice  of  the 
peace  and  road  supervisor  to  obtain  a  valid  judgment  was 
a  wrongful  act  on  their  part,  for  which  the  county  is  not 
liable.  We  cannot  assent  to  this  contention.  It  is  the  rule 
that  a  quasi-municipal  corporation,  like  a  county,  is  not 
liable  in  damages  for  the  misfeasance,  laches,  unautho^ 
ized  exercise  of  power,  or  other  tort  of  its  public  ofBoers, 
not  authorized  nor  ratified  by  it;  but  that  is  not  the  ques- 
tion here.  The  action  contemplated  by  §  3822,  supra,  is 
one  in  which  the  county  is  the  real  party  in  interest,  and 
should  be  the  party  plaintiff.  The  proceeding  is  insti- 
tuted on  its  behalf,  and  any  judgment  recovered  in  such 
proceeding  inures  to  its  benefit.  It  is  true,  the  proceeding 
may  be  instituted  by  a'  road  supervisor,  independent  of 
the  officers  of  the  county  on  whom  that  power  and  duty 
is  usually  devolved,  but  it  is  none  the  less  for  that  reason 
a  proceeding  by  the  county.  The  legislature  may  put 
into  the  hands  of  such  coimty  officers  as  it  pleases  the 
power  and  duty  of  commencing  proceedings  on  behalf  of 
the  county,  and,  when  it  puts  this  power  in  the  hands  of 
a  road  supervisor,  his  exercise  of  the  power  is  just  as  much 
the  act  of  the  county  as  is  the  same  power  when  exercised 
by  any  other  coimty  officer;  hence  his  acts  in  that  behalf 
even  though  unsuccessful,  are  not  torts,  in  the  sense  that 
liability  for  the  costs  therefor  does  not  fall  upon  the 
count  V. 

The  judgment  is  affirmed. 

MouNT^  Dunbar,  and  Andebs,  JJ.,  concur. 
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F.  V.  Pierce,  Appellant,  v.  Commercial  Investment 

Company  et  ah,  Respondents. 

ASVEXL  —  DISMISSAL  —  FAILUBB  TO  SERVE  NOTICE  ON  BX7BETIE8. 

An  appeal  from  a  judgment  on  a  cost  bond  will  be  dismissed, 
where  the  sureties  on  the  bond  have  not  Joined  in  the  appeal  nor 
been  served  with  notice  of  the  appeal. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
John  C.  Stallcup,  Judge.    Appeal  dismissed. 

Stanton  Warbnrton,  for  appellant. 
T,  0.  Abbott,  for  respondents. 

Per  Curiam. — This  is  an  action  for  revival  of  a  judg- 
ment. On  motion  of  defendants,  the  cause  was  dismissed 
by  the  lower  court.  WTien  the  plaintiff  made  his  motion 
and  petition  for  revival  of  the  judgment,  the  court  re- 
quired him  to  give  a  cost  bond,  on  the  ground  that  plaintiff 
had  removed  from  the  state  of  Washington  subsequently 
to  the  obtaining  of  the  judgment,  and  the  judgment  from 
which  this  appeal  was  taken  was  rendered  against  the 
plaintiff  and  the  sureties  on  said  bond.  The  respondents 
move  to  dismiss  the  appeal,  for  the  reason,  among  others, 
that  no  notice  of  appeal  was  given  to  or  served  upon  the 
sureties  on  said  bond.  This  motion  will  have  to  be  sus- 
tained, under  the  rule  announced  in  Cline  v.  Mitchell,  1 
Wash.  24  (23  Pac.  1013),  Carstens  v.  Chistin,  18  Wash. 
90  (50  Pac.  933),  and  State  ex  rel  Billhigs  v.  Port  Tovm- 
send,  27  Wash.  728  (67  Pac.  1135).  This  being  a  juris- 
dictional question,  it  is  not  necessary  to  discuss  the  other 
grounds  alleged  in  the  motion. 

The  appeal  is  dismissed. 


656  BOGER8  T.  TRUMBUlJi. . 

Opinion  Per  Curiam.  ^  [31  Waab, 

[No.  4e33.     DMided  April  28.  1003.]. 

Jekbx  S.  Rooebs,  Respondent,  v.  Jqhi^  Trumbull,  Ap- 

jpellant. 

APPEAL  —  M0n05  TO  DISMISS  —  NOTICE  OF  MOTION  —  SUFFICIENCT  Of 
SERVICE. 

A  certificate  of  service  of  a  motion  upon  the  attorney  for  de- 
fendant to  the  eftect  that  the  sheriff,  having  made  diligent  search 
for  such  attorney  without  helng  able  to  find  him  at  his  usual 
place  of  abode  or  anywhere  else,  had  duly  served  the  motion  on 
said  attorney  by  leaving  a  copy  thereof  under  the  door  of  a  room 
which  he  believed  to  be  the  ofiUce  of  said  attorney.  Is  not  a  suf- 
ficient showing  of  service. 

SAME  —  TIME  OF  SEBVICE. 

A  motion  to  dismiss  an  appeal  will  hot  be  considered,  where 
the  appellant  has  not  had  the  ten  days'  notice  required  by  the  su- 
preme court  rules  In  such  cases. 

Api)eal  from  Superior  Court,  JeflFerson  County. — Hon. 
George  C.  Hatch,  Judge.    Motion  to  dismiss  denied. 

Triimbvll  &  Trumbull,  for  appellant. 
A .  W.  Buddress,  for  respondent. 

Per  (Curiam. — A  motion  is  made  to  dismiss  the  appeal 
in  this  case  for  the  reason  (1)  that  the  appeal  was  not 
taken  within  the  time  provided  by  law;  (2)  that  no  copy 
of  the  appeal  bond  has  been  served.  The  appellant  ob* 
jects  to  taking  up  the  motion  at  this  time,  for  the  alleged 
reason  that  he  has  not  had  the  ten  days'  notice  provided  by 
rule  18  of  this  court.  The  notice  would  have  been  in  time 
to  have  secured  a  hearing  on  the  27th  of  March,  the  day 
on  which  the  ap{)ellant  was  cited  to  appear  and  answer  tiie 
motion  to  dismiss,  had  it. been  filed  as  early  as  the  I7th 
of  March.  The  sheriff  of  Jefferson  county  certifies  that 
he  received  said  notice  on  the  17th ;  that  he  made  due  anJ 
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diligent  search  and  inquiry  to  find  A.  EL  Sawyer^  one  of 
appellant's  attorneys,  who  resides  in  the  city  of  Port 
Townsendy  but  that  he  was  unable  to  find  him  at  his  usual 
place  of  abode  or  anyWhere  else;  and  that  thereupon,  on 
said  17th  day  of  March,  1903,  he  duly  served  said  motion 
and  notice  on  said  Sawyer  by  leaving  a  copy  thereof  under 
the  door  of  a  room  in  a  building  on  Water  street  in  said 
city  of  Port  Townsend,  which  he  believed  to  be  the  office 
of  said  Sawyer.  This,  we  think,  is  not  a  sufficient  showing 
of  service.  In  addition  to  this,  the  affidavit  of  attorney 
Sawyer  is  to  the  effect  that  the  first  intimation  he  had  of 
any  motion  to  dismiss  the  appeal  was  on  the  morning  of 
the  18th  day  of  March,  when  a  paper  purporting  to  be  such 
motion  to  dismiss  said  appeal  was  handed  to  him  by  H. 
Ballinger,  at  Ballinger's  office,  in  the  city  of  Port  Town- 
send,  and  that  at  all  of  said  times  the  attorneys  for  the  re^ 
spondent  in  said  cause  had  actual  knowledge  of  his  said 
place  of  residence  and  of  his  said  office.  The  affidavit  of 
John  Trumbull,  the  appellant,  and  one  of  the  attorneys  for 
the  appellant,  is  to  the  effect  that  the  notice  was  served 
upon  him  on  the  18th  day  of  March,  by  A.  W.  Buddress, 
attorney  for  the  respondent;  that  the  said  Trumbull  ac- 
knowledged the  receipt  of  said  copies  as  of  the  18th  day  of 
March,  on  the  original  of  said  notice  and  motion,  and 
signed  the  names  of  Trumbull  &  Trumbull  and  A.  H. 
Sawyer  to  such  acknowledgment;  that  this  was  the  only 
service  of  such  notice  and  motion  upon  the  affiant  or  upon 
the  firm  of  Trumbull  &  TrumbulL  This  affidavit  is  cot^ 
roborated  by  the  record,  where,  on  the  original  notice,  is 
found  the  following  indorsement :  "Copy  of  the  foregoing 
motion  and  notice  received  this  18th  day  of  March,  1903. 
(Signed)  Trumbull  &  Trumbull  and  A.  H.  Sawyer,  at- 
torneys for  appellant." 

42-81  WASH. 
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The  appellant  is  entitled,  under  the  rule,  to  ten  days, 
and  can  not  be  compelled  to  discuss  the  matters  at  issue 
in  the  motion  in  less  time.    The  motion  is  denied. 


'31  658 
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31  6fi8  Thomas  J.  Clabk,    Respondent,   v.  Obeat    Nobthesh 

Rah-way  Company  et  ah.  Appellants. 

OABBUfiBS  —  EJBCTINO  PASSKNOEB  —  BBEACH  OF  CONTRACT  —  TOUIOUB 
ACTS  —  MISJOINDER  OF  CAUSES  —  DEMURRER. 

In  all  action  against  a  railway  company  and  Its  conductor  for 
the  ejection  of  a  passenger  from  a  train,  the  complaint  is  de- 
murrable for  misjoinder  of  causes  of  action,  when  one  cause  Is 
founded  upon  the  alleged  breach  of  contract  of  carriage  and  an- 
other cause  is  founded  on  the  acts  of  the  conductor  and  other  em- 
ployees in  bruising  and  mutilating  plaintifC  in  ejecting  him  from 
the  train  with  unnecessary  force  and  yiolence. 

SAME  —  PARTIES. 

Where  the  conductor  on  a  railway  train,  acting  as  agent  for 
the  company,  refuses  to  comply  with  the  terms  of  the  contract  of 
carriage  held  by  a  passenger,  the  company,  and  not  the  agent,  is 
liable  for  the  breach,  and  therefore  his  joinder  as  defendant 
would  subject  the  complaint  to  demurrer. 

SAME  —  NONSUIT   AS   TO   ONE   CAUSE  —  ELIMINATION    OF   EVIDENCB  IH 
SUBMITTINO  REMAINING  CAUSE  TO  JURY. 

In  an  action  for  damages  for  ejecting  a  passenger  who  was 
attempting  to  ride  upon  a  scalper's  ticket  in  which  the  complaint 
set  up  as  causes  of  action  the  breach  of  contract  of  carriage  and 
the  tortious  acts  of  the  company's  employees  in  forcibly  ejecting 
plaintifE,  and,  after  the  evidence  was  in,  the  plaintiff  was  non- 
suited as  to  the  first  cause  of  action,  in  support  of  which  eyidenoe 
had  been  admitted  tending  to  show  that  the  company  had  waived 
the  conditions  against  transfer  of  tickets  from  the  original  por 
chaser,  had  encouraged  the  scalping  of  tickets,  and  had  recog- 
nized them  on  its  trains,  it  was  error  for  the  court  to  refuse  to 
instruct  the  jury  to  disregard  such  evidence,  since  it  was  imma^ 
terial  on  the  only  issue  remaining— the  question  of  whether  more 
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force  than  was  necessary  had  been  used  in  putting  plalntifC  oft 
the  train. 

Appeal  from  Superior  Court^  Spokane  County. — Hon. 
A.  O.  Kejjlam.,  Judge  pro  tern.    Reversed. 

Will  H.  Thompson,  M.  J.  Oordon  and  W.  W.  Hindman, 
for  appellants. 

Barnes  &  Latimer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  November  11,  1900,  the  respondent 
purchased  what  is  commonly  known  as  a  "scalper's"  railway 
ticket  from  a  broker  in  Spokane.  This  ticket  had  been  is- 
sued by  the  Great  Northern  Railway  Company  in  West 
Superior,  Wisconsin,  to  one  I.  Norwick,  for  passage  to 
Spokane,  and  return.  Mrs.  Norwick  had  used  the  ticket 
in  coming  to  Spokane,  where  she  sold  it  to  a  broker,  who 
sold  it  to  the  respondent.  Respondent,  on  the  date  named, 
got  upon  appellant's  train  at  Spokane,  bound  for  St  Paul, 
Minnesota.  After  the  train  had  gone  two  or  three  miles 
out  of  Spokane  on  its  easterly  trip,  the  respondent  pre- 
sented the  ticket  to  a  ticket  collector  on  the  train.  The 
ticket  collector  refused  to  receive  the  ticket  on  the  ground 
that  it  was  not  good  for  respondent's  passage.  Respondent 
refused  to  leave  the  train  or  pay  his  fare.  Whereupon  the 
conductor,  who  is  made  a  defendant  in  this  case,  ordered 
him  ofi  the  train  at  Hilliard,  being  the  next  station  east 
of  Spokane.  Respondent  refused  to  go,  and  stubbornly 
held  on  to  the  seat  of  the  car,  so  that  the  conductor  could 
not  put  him  off.  The  conductor  thereupon  called  to  his 
assistance  three  other  employees  of  the  railway  company, 
who  by  force  ejected  the  plaintiff  from  the  train.  In  some 
way,  when  plaintiff  was  put  off,  he  either  fell  or  was 
thrown  to  the  platform,  and  was  injured.     He  brought 
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this  action  to  recover  damages  for  iftjuries  ^tstain^  hj 
reason  of  his  ejectment  from  the  train.  Upon  a  trial  the 
jury  returned  a  verdict  in  his  favor.  From  k  judgment 
entered  thereon  the  defendants  appeal 

Appellants  allege  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint,  in  refusing  to  give  an  instnie- 
tion  requested  hy  the  defendants,  in  permitting  cdunsel 
for  respondent  to  make  certain  oomments  in  addressing  the 
jury,  and  in  denying  the  motion  for  a  new  triaL  It  will 
be  necessary  to  consider  only  the  first  two  errors  assigned. 
The  complaint  sets  out  two  causes  of  action.  The  first 
cause  is  predicated  upon  an  alleged  contract  between  the 
railway  company  and  respondent.  The  tiiird  paragraph  of 
the  complaint  is  as  follows : 

'That  on  the  11th  day  of  November,  A.  D.  1900,  plain- 
tiff, then  being  in  the  city  of  Spokane,  in  the  state  of 
Washington,  and  desiring  and  intending  to  go  to  the  city 
of  St  Paul,  in  the  state  of  Minnesota,  for  that  purpose 
did  purchase  and  become  the  owner  of  one  passenger  ticket 
issued  by  the  defendant  railway  company  upon  and  over 
its  said  line  of  railway  from  the  said  cit^  of  Spokane  to 
West  Superior  in  the  state  of  Wisconsin,  by  way  of  said 
city  of  St  Paul,  and  entitling  plaintiff  as  ihe  owner  and 
bolder  thereof  to  passage  and  transportation  as  a  passenger 
in  the  cars  and  upon  the  regular  passenger  trains  of  the 
defendant  railway  company,  operated  by  it  upon  and  over 
its  said  line  of  railway  from  the  said  city  of  Spokane  to 
the  said  city  of  St.  Paul,  and  on  said  day,  plaintiff  being 
the  owner  and  having  in  his  possession  said  railway  pas- 
senger ticket,  went  upon  one  of  the  regular  passenger 
trains  of  defendant  railway  company  as  a  passenger  at 
its  depot  in  the  said  city  of  Spokane  and  entered  one  of  the 
cars  of  said  passenger  train,  and  being  operated  by  de- 
fendant railway  company  upon  and  over  its  said  line  of 
railway  between  said  city  of  Spokane  and  said  city  of 
St.  Paul,  and  then  about  leaving  the  said  city  of  Spokane 
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for  and  on  its  way  to  tho  said  city  of  St  Paul,  for  tba  poj- 
pose  of  being  transported  as  sudi  passenger  by  the  def  ^nit- 
ant  railway  company  upon  said  train  from  the  said  ^ity 
of  Spokane  to  the  said  city  of  St  Paul,  and  then  and  there 
became  and  was  a  passenger  on  said  train.  That  it  then 
and  there  became  and  was  the  duty  of  the  defendant  rail- 
way company  and  its  agents  and  servants  on  said  train 
to  reeeive  and  safely  transport  plaintiff  as  sudi  passenger 
on  said  train  over  its  said  line  of  railway,  from  said  city 
of  Spokane  to  said  city  of  St  Paul." 

The  complaint  then  proceeds  to  set  out  that  the  conduc- 
tor wrongfully  and  unlawfully  refused  to  receive  the  ticket^ 
and  demanded  that  respondent  pay  bis  fare,  and,  upon  the 
refusal  of  respondent  to  do  so,  the  conductor  and  oth^ 
agents  of  appellant  wrongfully  ejected  the  re^pond^^t 
from  the  train.  Then  follows  a  description  of  the  m^nn^r 
of  the  ejectment,  and  the  injuries  which  r^pondont  suf- 
fered, and  the  indignities,  shame,  and  disgrfice  to  the  re- 
spondent. Damages  are  claimed  in  the  sum  of  $15,000. 
The  second  cause  of  action  alleges,  in  substance,  that  the 
respondent  purchased  a  ticket  which  in  good  faith  he  be- 
lieved entitled  him  to  be  carried  on  appellant's  train  from 
Spokane  to  West  Superior,  Wisconsin ;  that  he  went  upon 
appellant's  train  at  Spokane ;  whereupon  defendant  Wilier- 
ton  and  other  agents  of  appellant  company  refused  to  ac- 
cept said  ticket,  but  demanded  fare  from  respondent,  or 
tibat  he  leave  the  train,  which  demand  respondent  refused 
to  comply  with,  believing  in  good  faith  that  the  ticket  was 
valid,  and  entitled  him  to  be  carried  as  a  passenger;  that 
appellant  Willerton  and  other  agents  of  appellant  com- 
pany, then  and  there  acting  under  instructions  of  appellant 
company,  unnecessarily  and  with  excessive  force  and  vio- 
lence ejected  respondent  from  said  train  and  wantonly, 
unlawfully,  and  recklessly  did  beat,  bruise,  and  mutilate 
respondent     Then  follows  a  description  of  the  injuries 
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inflicted  upon  respondent^  substantially  the  same  as  in  the 
first  cause  of  action,  and  demand  for  damages  in  the  sum 
of  $15,000.  The  prayer  of  the  complaint  is  for  $40,000, 
being  $15,000  for  each  of  the  causes  of  action  and  $10,- 
000  exemplary  damages.  The  appellant  interposed  a  de- 
murrer to  the  complaint  upon  the  following  grounds:  (1) 
Defect  of  parties  defendant;  (2)  improperly  uniting  sev- 
eral causes  of  action;  (3)  insufficiency  of  facts  to  consti- 
tute a  cause  of  action.  We  think  this  demurrer  should 
have  been  sustained  upon  the  second  ground  stated.  It  is 
readily  seen  that  the  first  cause  of  action  is  based  upon 
a  violation  of  contract  of  carriage;  that  the  second  cause 
is  based  upon  the  alleged  tort  of  the  company  and  its  agent 
Willerton  in  removing  respondent  from  the  train,  using 
excessive  force  and  violence  therein.  The  statute  regulat- 
ing the  joinder  of  causes  of  action  in  this  state  (§  4942, 
Bal.  Code)  is  as  follows : 

'^The  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint,  when  they  arise  out  of, — (1)  Contract, 
express  or  implied;  or  (2)  injuries,  with  or  without  force, 
to  the  person ;  .  .  .  But  the  causes  of  action  so  united 
must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must  be  separately  stated." 

This  statute  does  not  authorize  the  joinder  of  causes 
ex  contractu  with  causes  ex  delicto  in  the  same'isompl^nt 
Magee  v.  Oregon  Ry,  &  Nav.  Co.,  46  Fed.  735.  It  merely 
authorizes  the  joinder  of  causes  of  like  character ;  that  is, 
any  number  of  causes  upon  contract  may  be  united  in  one 
complaint  when  the  parties  and  the  places  of  trial  are  the 
same.  So  also  any  number  of  causes  of  action  for  injuries 
with  or  without  force,  where  the  parties  and  places  of  trial 
are  the  same,  may  be  united  in  one  complaint  But  actions 
on  contract  cannot  be  united  with  actions  in  tort  3  Thomp- 
son, Commentaries  on  Negligence,  §  3263 ;  15  £nc.  PL  & 
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Pr.,  p.  1124;  2  Fetter,  Carriers,  §§422,  426;  Boylan  v. 
Hoi  Springs  R.  R.  Co.,  182  U.  S.  146  (10  Sup.  Ct.  50). 

Again,  the  appellant  Willerton  was  not  a  proper  party 
to  the  first  cause  of  action.  If  the  respondent  had  a  con- 
tract of  carriage  with  the  railway  company,  and  Willerton, 
acting  as  agent  for  the  appellant,  had  violated  the  agree- 
ment by  refusing  to  comply  with  the  terms  of  the  contract, 
the  appellant  railway  company  was  alone  responsible  for 
the  damage  caused  thereby.  The  agent,  not  being  a  party 
to  the  contract,  was  not  liable  for  the  performance  or  non- 
performance of  it.  For  this  reason  also  the  causes  were 
improperly  united.  The  demurrer  should,  therefore,  have 
been  sustained. 

When  the  cause  came  on  for  trial  before  a  jury,  after  the 
plaintiff  had  introduced  his  evidence,  the  defendants 
moved  for  a  nonsuit  as  to  the  first  cause  of  action.  This 
motion  was  properly  granted,  and  that  cause  of  action 
withdrawn  from  the  consideration  of  the  jury.  During 
the  progress  of  the  plaintiff's  case  a  great  deal  of  evidence 
had  been  introduced  for  the  purpose  of  showing  that  the 
tidset  purchased  by  plaintiff  of  a  broker  was  a  valid  ticket, 
and  that  the  company  had  waived  the  conditions  contained 
in  it  against  transfer  from  the  original  purchaser,  had  en- 
couraged the  scalping  of  such  tickets,  and  had  recognized 
them  on  its  trains.  After  the  first  cause  of  action  was 
withdrawn  from  the  consideration  of  the  jury,  the  defend- 
ants did  not  go  into  this  branch  of  the  evidence,  but  at 
the  close  of  all  the  evidence  requested  the  court  to  give  the 
following  instruction  to  the  jury: 

"Gentlemen  of  the  jury.  During  the  trial  the  court  per- 
mitted the  plaintiff  to  introduce  evidence  for  the  purpose 
of  showing  that  the  defendant  railway  company  had 
waived  any  or  all  of  the  stipulations  or  conditions  con- 
tained in  the  ticket  or  agreement  for  transportation,  re- 
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aemng  at  the  time  decision  upon  the  legal  question 
whether  the  evidenoe  so  introduced  would  be  sufficient  to 
go  to  the  jury  upon  that  question.  And  the  court  here 
now  instructs  you  as  a  matter  of  law,  to  disregard  and  not 
consider  such  evidence;  and  further  instructs  you  that 
the  ticket  received  in  evidence  did  not  entitle  the  plaintiff 
to  be  carried  or  transported  ux>on  its  train." 

The  court  instructed  the  jury  that  the  plaintiff  was  not 
entitled  to  ride  upon  the  ticket  introduced  in  evidence,  but 
refused  all  the  rest  of  the  instruction  requested.  After 
the  court  had  eliminated  the  first  cause  of  action,  and  in- 
structed the  jury  that  the  plaintiff  was  not  entitled  to  ride 
upon  the  ticket  which  was  offered  in  evidence,  it  should 
also  have  given  the  whole  of  the  requested  instruction.  The 
evidence  relating  to  the  waiver  of  the  conditions  of  the 
ticket  and  to  the  custom  of  the  railway  company  to  re- 
ceive such  tickets  became  entirely  immaterial^  and  the  jury 
should  have  been  told  specifically  not  to  consider  evidence 
relating  thereto.  When  evidence  is  received  juries  are 
very  apt  to  regard  it  as  material  to  the  cause  in  some  way, 
and  give  it  consideration,  unless  directed  otherwise.  This 
evidence  had  been  received  over  appellant's  objection.  The 
cause  of  action  to  which  it  related  had  been  eliminated 
from  the  case,  but  the  jury  were  not  told  that  they  might 
not  consider  it.  They  were,  therefore,  privileged  to  he- 
lieve  that  it  had  some  bearing  upon  the  issues  submitted 
to  them.  Counsel  for  respondent  now  argue  that  such 
evidence  was  admissible  to  show  the  good  faith  of  re- 
spondent in  going  upon  the  train.  This  contention  would 
be  correct  if  there  were  any  issue  as  to  the  good  faith  of  re- 
spondent at  that  time.  When  respondent  was  informed, 
after  he  had  gone  upon  the  train,  that  the^  ticket  wae  not 
good  for  his  passage  and  that  he  must  pay  his  fare  or  get 
off,  his  good  faith  when  he  went  on  the  train  became  eo- 
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tirely  immaterial^  and  was  no  excuse  for  him  to  unlawfully 
remain  there.  The  only  question  submitted  to  the  jury, 
aside  from  the  question  of  damages,  was  whether  the  con- 
ductor,  Willerton,  used  more  force  than  was  necessary  to 
put  plaintiff  off  the  train.  The  evidence  relating  to  the 
waiver  of  the  conditions  of  the  ticket  had  nothing  what- 
ever to  do  in  determining  that  issue.  Tt  served  only  to 
obscure  the  issue  and  confuse  the  jury.  The  court  should 
have  expressly  told  the  jury  not  to  consider  it.  Richard- 
son V.  Carbon  Hill  Coal  Co.,  10  Wash.  648  (39  Pac  95)  ; 
Thompson,  Trials,  §  2415 ;  Jones,  Evidence,  §  898 ;  An- 
son  t?.  Evans,  19  Colo.  274  (35  Pac.  47) ;  McDermott  v 
Hannibal  &  Si.  J.  By.  Co.,  87  Mo.  285. 

For  these  reasons  the  cause  is  reversed,  and  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

Fui^LEBTON,  C.  J.,  and  Dunbab,  Hadley  and  Ahdebs, 
JJ.,  concur. 


[No.  4647.     Decided  AprU  29,  1908.] 

B.  Matthies^  Appellant,  v.  William  Hebth  et  al..  Re- 
spondents. 

PABTKERSHIP  —  EXECUTION    OF    MOBTGAOE  —  REFUSAL   OF   PABTNEB   TO 
JOIN  —  EFFECT. 

A  mortgage  executed  in  the  partnership  name  by  some  of  the 
members  of  a  non-trading  partnership,  to  secure  money  loaned 
the  firm  from  time  to  time  for  the  purpose  of  increasing  its  plant 
and  property,  is  a  valid  lien  on  the  whole  of  the  property  of  the 
flnn,  although  one  of  the  copartners  refused  to  Join  in  its  execu- 
tion, there  being  no  affirmative  showing  that  he  refused  his  assent 
to  the  execution  of  the  mortgage  by  the  partnership,  but,  on  the 
contrary,  that  the  debt  was  incurred  with  his  knowledge,  and  that 
he  had  enjoyed  the  fruits  of  the  money  received  thereby  In  the 
betterment  of  the  partnership  property. 
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Appeal  from  Superior  Court,  King  County, — •  Hon. 
BoYi>  J.  Tax.lman^  Judge.    Affirmed. 

Z.  B.  Rawsan,  for  appellant. 
Kriete  &  Kriete,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

FuLi-EBTON,  C.  J. — The  appellant,  who  was  plaintiff 
below,  instituted  this  action  to  dissolve  the  partnership  ex- 
isting between  himself  and  the  respondents  Hunnewinkel 
and  Deutsch,  and  for  an  accounting  and  distribution  of 
the  partnership  assets.  The  respondent  Herth  held  a 
mortgage  upon  the  partnership  property,  executed  in  the 
name  of  the  partnership  by  the  respondents  Hunewinkel 
and  Deutsch,  and  he  was  made  a  party  for  the  purpose  of 
testing  the  validity  of  his  mortgage  as  against  the  appel- 
lant's interests.  Herth  answered,  setting  up  his  mortgage, 
and  praying  for  its  foreclosure.  The  trial  court  held  the 
mortgage  to  be  a  valid  lien  upon  the  partnership  property, 
adjudged  a  foreclosure  of  the  same,  directed  that  the  prop- 
erty be  sold,  that  the  mortgage  debt  be  paid,  that  the  part- 
nership be  dissolved,  and  that  the  money  received  from  the 
sale  of  the  property  remaining  after  the  payment  of  the 
mortgage  debt  be  divided  equally  between  the  partners. 
The  appeal  is  from  that  judgment. 

The  appellant  makes  two  principal  assignments  of  error, 
namely :  First,  that  the  evidence  is  insufficient  to  support 
the  findings  of  fact ;  and,  second,  that  the  findings  of  fact 
are  insufficient  to  support  the  judgment.  He  has  not, 
however,  brought  the  evidence  into  this  court  for  review, 
and  the  questions  made  upon  the  first  assignment  are  not, 
for  that  reason,  open  to  him,  and  we  shall  examine  the 
record  on  the  second  question  only. 

The  findings  of  fact  made  by  the  trial  court  material 
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to  the  question  presented  are,  in  substanoe,  these:  The 
partnership  was  formed  October^  1889,  for  the  purpose 
of  engaging  in  the  business  of  manufacturing  useful  and 
ornamental  iron  and  wire  fixtures,  such  as  bank  and  office 
railings,  iron  and  wire  window  guards,  ooal  and  sand 
screens,  wire  fences,  etc.  The  property  of  the  partnership 
at  the  time  of  the  execution  of  the  mortgage  consisted  of 
a  leasehold  interest  in  certain  lots  situated  in  the  city  of 
Seattle,  a  building  erected  thereon  by  the  partnership,  and 
certain  machinery  and  stock  in  hand  used  in  carrying  on 
the  partnership  business.  From  time  to  time  after  the 
formation  of  the  partnership  the  respondents  Hunewinkel 
and  Deutsch,  for  and  on  behalf  of  the  partnership,  and 
with  the  knowledge  of  the  appellant,  borrowed  of  the  re- 
spondent Herth  various  sums  of  money  aggregating  $5,000, 
which  was  used  in  the  construction  of  the  building  above 
mentioned  and  in  the  purchase  of  machinery  and  stock 
used  in  and  for  carrying  on  the  partnership  business.  The 
mortgage  in  question  was  executed  to  secure  the  payment 
of  the  money  so  borrowed.  Prior  to  its  execution  the  re- 
spondents Hunewinkel  and  Deutsch  requested  the  appel- 
lant to  join  in  its  execution,  which  he  refused  to  do, 
whereupon  they  executed  the  mortgage  in  the  partnership 
name  and  as  individuals,  covering  the  entire  property  of 
the  partnership.  The  court  further  found  that  there  were 
no  other  partnership  debts. 

The  appellant  invokes  the  rule  that  one  partner,  or  any 
number  less  than  all,  in  a  nontrading  partnership  has  no 
implied  authority  to  issue  notes  in  the  firm  name,  and  se- 
cure the  same  by  mortgaging  the  partnership  property, 
and  argues  therefrom  that,  inasmuch  as  the  court  found 
that  the  money  was  borrowed  and  the  mortgage  given  by 
his  copartners  without  finding  that  he  gave  his  assent 
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thereto^  it  failed  to  find  facta  auflbsient  to  sustain  the  morl- 
gage  as  against  his  interests  in  the  partnership  {Nroperty, 
and  asks  us  to  so  modify  the  judgm^it  of  foreclosure  as 
to  direct  that  one-third  of  the  proceeds  of  the  sale  of  the 
partnership  property  be  paid  to  him  regardless  of  the  moit- 
gage  debt    But  we  are  of  the  opinion  that  the  appellant  is 
not  entitled  to  the  relief  he  asks,  whatever  view  may  be 
taken  as  to  the  validity  of  the  mortgage.    The  debt  which 
the  mortgage  was  given  to  secure  was  not  only  contracted 
in  the  partnership  name  with  the  appellant's  knowledge, 
but  the  money  received  thereby  was  actually  used  for  the 
benefit  of  the  partnership,  most  of  it  in  the  acquisition 
of  the  very  property  which  he  now  seeks  to  have  awarded 
to  him.     Under  these  circumstances  the  appellant  cannot 
successfully  contend  that  the  debt  is  not  a  partnership 
debt    The  ordinary  rules  of  estoppel,  if  nothing  else,  will 
now  prevent  him  from  saying  that  his  assent  was  never 
given  to  the  contraction  of  the  debt,  even  if  his  assent 
was  at  any  time  necessary.    The  debt  being  a  partnership 
debt,  it  is,  on  dissolution  of  the  partnership,  a  first  lien 
upon  the  partnership  property  as  against  the  interests  of 
the  partners,  and  the  court  would,  in  any  event,  direct  it 
to  be  paid  out  of  the  proceeds  of  the  sales  of  the  partner- 
ship property  before  any  part  thereof  was  distributed 
among  the  partners.    In  this  case,  therefore,  as  there  are 
no  other  partnership  debts,  were  it  not  for  the  fact  thai 
the  mortgage  lien  carried  with  it  an  attorney  fee,  ^rfiich 
the  ordinary  lien  does  not  carry,  it  could  make  no  diffe^ 
ence  to  the  appellant  whether  the  property  was  sold  under 
the  mortgage  lien  or  the  lien  which  follows  the  partnership 
debt,  as  the  mortgage  bore  a  rate  of  interest  less  than  the 
legal  rate,  and  the  costs  of  sale  would  not  be  different    At 
most,  therefore,  the  court  eould  only  relieve  him  from  the 
judgment  for  the  attorney's  fee. 
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But  the  qnestion,  Is  the  mortgage  valid  ?  we  think  should 
be  answered  affirmatively.  True^  the  court  found  that  the 
appellant  ref  used,  when  requested,  to  join  in  its  execution. 
But  this,  as  we  understand  it,  was  not  intended  as  a  find- 
ing that  he  refused  his  assent  to  the  execution  of  the  mort- 
gage hj  the  partnership,  but  was  intended  as  a  finding 
that  the  appellant  declined  to  obligate  himself  personally, 
independent  of  his  partnership  relation,  for  the  payment 
of  the  debt.  Giving  it  this  construction,  there  is  noth- 
ing in  the  record  which  disputes  the  validity  of  the  mort- 
gage. The  court  found  that  it  was  executed  in  the  part- 
nership name,  on  behalf  of  the  partnership,  for  a  partner- 
ship debt,  by  two  of  the  partners,  and  the  rule  is  that  a 
mortgage  or  other  instrument  executed  on  behalf  of  a  part- 
nership by  one  of  the  partners  is  presumed  to  be  the  au- 
thorized act  of  the  partnership,  and  is  overcome  only  by 
an  affirmative  showing  to  the  contrary. 

The  judgment  is  affirmed. 

DuNBAK,  Hadley,  Andebs  and  Mount,  JJ.,  concur. 


[No.  4649.    Dee^ded  April  29,  1908.] 

Thomas  J.  Considinb^  Respondent,  v.  Mabtin  J.  Gal- 
LAOHSB,  Defendant,  United  States  Fidelity  and 
QuABANTY  Company,  Appellant. 

PUBADINO  —  ACTION   ON   OUABANTT   BOND  —  AIXBQATION    OF   CONSIDES- 
ATION. 

A  complaint  on  a  guaranty  bond  Is  not  demurrable  for  want 
of  facts  because  it  appears  that  the  bond  was  executed  a  week 
later  than  the  execution  of  the  contract  it  guarantied,  and  there 
is  no  allegation  of  consideration  for  the  guaranty,  whPu  the  com- 
plaint sets  out  the  bond  in  full,  showing  it  to  be  an  instrument 
tinder  seal,  which  in  itself  imports  a  consideration. 
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Appeal  from  Superior  Court,  King  County. — ^Hon. 
William  R.  Bell,  Judge.    Affirmed. 

Ellsworth,  Reed  &  McChrew  and  Oorham,  Brown  £  Oor- 
ham,  for  appellant 

John  E,  Humphries  and  Harrison  Bostwick,  for  re- 
spondent 

The  opinion  of  the  court  was  delivered  by 

FuLLERTON^  C.  J. — The  respondent,  Considine,  entered 
into  a  contract  with  the  defendant,  Gallagher,  by  the  terms 
of  which  the  defendant  undertook  to  furnish  all  of  the 
necessary  materials  and  construct  for  the  respondent  a 
dwelling  house  according  to  certain  plans  and  specifica- 
tions agreed  upon  between  the  parties  for  a  fixed  consider- 
ation. To  secure  the  faithful  performance  of  the  work, 
the  defendant  entered  into  a  bond,  with  the  appellant  as 
surety,  in  the  sum  of  two  thousand  dollars,  conditioned 
that  he  would  carry  out  the  contract  The  defendant  there- 
after entered  upon  the  prosecution  of  the  work  and  par- 
tially completed  the  same,  finally  abandoning  it  before 
completion.  The  respondent  thereupon,  after  notifying 
the  surety  to  complete  it,  and  after  its  refusal  to  do  so, 
completed  the  building  himself  at  a  cost  exceeding  the 
original  contract  price  by  more  than  the  amount  of  the 
bond.  He  brought  this  action  upon  the  bond  to  recoyer 
for  the  loss  to  the  amount  of  the  penalty  named  in  the 
bond. 

A  demurrer  was  interposed  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  overruled  by  the  trial  court,  which 
ruling  constitutes  the  first  error  assigned.  The  complaint 
averred  that  the  building  contract  was  entered  into  on  the 
12th  day  of  December,  1900,  while  the  bond  as  set  out 
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in  the  complaint  bore  date  as  of  the  19th  day  of  Decem- 
ber, 1000.  The  contention  is  that  the>  bond  was  executed 
so  long  subsequent  to  the  original  contract  that  it  cannot 
be  presumed  to  be  a  part  of  the  same  transaction,  or  sup- 
ported by  the  original  consideration/ and  for  that  reason 
it  was  necessary  that  it  be  alleged  that  the  bond  was  made 
upon  sufficient  consideration,  in  order  to  state  a  cause  of 
action  upon  it.  The  general  rule  in  regard  to  guaranty 
is  that,  if  the  guaranty  and  contract  guarantied  are  a  part 
of  the  same  transaction,  the  consideration  for  the  latter 
supports  the  former ;  while  if  they  are  not  one  transaction, 
the  bond  must  be  supported  by  a  consideration  independent 
of  the  consideration  for  the  original  contract  But  this 
rule  does  not  aid  the  appellant  here.  It  is  a  rule  of  plead- 
ing, and  not  a  rule  of  evidence,  that  he  is  contending  for. 
Hence,  if  the  complaint  in  any  form  contains  an  allegation 
of  consideration  for  the  bond,  or  contains  an  allegation 
of  fact  from  which  consideration  is  implied,  it  is  sufficient. 
Here  the  complaint,  at  least,  does  the  latter.  The  bond 
is  set  out  in  full  therein,  even  as  to  the  manner  of  its  exe- 
cution, showing  it  to  have  been  an  instrument  under  seal ; 
and  the  rule  of  the  common  law  is — and  it  has  not  been 
changed  in  this  state — that  a  contract  under  seal  imports 
a  consideration.  In  such  a  case  want  of  consideration,  if 
available  at  all,  is  a  matter  of  defense.  6  Am.  &  Eng. 
Enc.  Law  (2d  ed.),  pp.  762,  763. 

The  other  errors  assigned  are  based  upon  the  sufficiency 
of  the  evidence  to  support  the  findings  of  fact,  but,  as 
no  exceptions  to  the  findings  were  taken,  they  cannot  be 
considered. 

The  judgment  appealed  from  is  affirmed. 

DuNBAB^  Hadlky,  Andebs  and  Mount,  JJ.,  concur. 
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W.  H.  FsRNAU),  Respondent,  v.  Spokane  and  Biutish 
Columbia  Telephone  and  Telegraph  C!ompany,  Ap- 
pellant 

eCXBKBIATZOlVS  —  P0WBB8  OF  TICK  PXBBZDB5T  —  BMFXX>TlaBlVT  Of  OOUH- 


The  acts  of  counsel  for  a  corporation  appointed  by  a  Tice  presi- 
dent thereof  are  binding  on  the  corporation,  where  the  president 
had  resigned  and  left  the  country,  and  the  yice  president  was  the 
acting  president. 

SAME  —  IHSOLVKNCT  —  AFPOINTHENT  OF  BBCEIVEB. 

The  action  of  the  trial  court  in  appointing  a  receiver  for  a 
corporation  upon  the  application  of  a  creditor  will  not  be  dis- 
turbed on  appeal  on  a  showing  made  that  the  corporation  had 
been  conducting  a  telephone  business  which  it  had  recently  aban- 
doned upon  a  transfer  of  its  franchises  and  business  to  another 
company;  that  it  was  allowing  its  entire  tangible  property,  con- 
sisting of  wires,  poles  and  telephone  instruments  to  go  to  ruin, 
without  any  eftort  to  care  therefor;  and  that  the  board  of  trustees 
cannot  agree  upon  the  management  of  its  afCairs,  and  that  the 
company  must  continue  without  official  management,  unless  a 
receiver  be  appointed. 

Appeal  from  Superior  Court,  Spokane  County. — ^Hon. 
Leandeb  H.  Feather^  Judge.  Affirmed. 

Post,  Avery  £  Higgins,  Stoll  &  Mctcdonald  and  If.  J. 
Gordon,  for  appellants. 

Thomas  C.  Oriffitts  and  Cvllen  &  Dudley,  for  respond- 
ent. 

Per  Curloi. — Eespondent  brought  this  suit  against  the 
appellant  Spokane  &  British  Columbia  Telephone  &  Tele* 
graph  Company  and  its  codefendants  Inland  Telephone 
&  Telegraph  Company  and  the  Pacific  States  Telephone 
&  Telegraph  Company.    It  is  alleged  in  the  complaint  that 
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the  first-named  companj  erected  a  telephone  line  between 
Nordiport  and  Spokane,  in  tbe  state  of  Washington,  to- 
fetiier  with  a  brandi  line  from  Bossbuig  to  the  interna- 
tional line  between  the  United  States  and  Canada,  con- 
Beeting  with  the  town  of  Greenwood,  in  the  Province  of 
British  Columbia,  Canada;  that  for  the  purpose  of  expe- 
diting its  business  and  in  furtherance  of  the  purposes  of 
its  creation,  said  company  entered  into  a  contract  in  writ- 
ing with  its  first  above  named  oodefendant  company, 
whereby,  among  other  things,  it  was  provided  that  the 
latter  company  would  permit  the  former  to  connect  the 
Spokane  end  of  its  line  with  the  switch  board  of  the  latter 
at  Spokane,  and  that  the  employees  of  the  latter  company 
diould  promptly  receive  all  telephone  business  offered  by 
the  fonnw  for  transmission  over  the  line  of  the  former 
to  Spokane,  and  should  also  transfer  all  business  originally 
received  at  Spokane  for  transmission  to  points  on  the  line 
of  the  former  company.  It  is  alleged  that  the  Spokane 
k  British  Columbia  Telephone  &  Telegraph  Company  duly 
performed  all  conditions  of  the  contract  required  of  it, 
but  that  the  Inland  Teleidione  &  Telegraph  Company  after 
a  time  disregarded  its  contract,  and  in  violation  thereof 
refused  to  receive  messages  originated  on  the  line  of  the 
former  company  for  transmission  to  Spokane,  and  likewise 
refused  to  receive  messages  at  Spokane  for  transmission 
over  aaid  line;  that  it  caused  the  wires  connecting  the 
former  company's  line  with  the  said  exchange  office  in 
Spokane  to  be  cut,  thus  disconnecting  the  line  and  paralyjBr 
ing  the  entire  business  of  the  former  company,  to  its 
great  damage;  that  said  Spokane  &  British  Columbia 
Telephone  &  Telegraph  Company  contracted  with  the  Co- 
lumbia Telephone-Telegraph  Company  of  Canada  for  the 
reoeption  and  transmission  of  telephone  business,  and  had 
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from  that  source  made  large  sums  of  money  and  built 
up  a  large^  thriving,  and  growing  business;  that  the  de- 
struction of  its  business  by  the  wrongful  acts  aforesaid 
of  the  said  Inland  Telephone  &  Telegraph  Company  pre- 
venty  and  will  continue  to  prevent,  the  performance  of  said 
contract  with  the  Canadian  company;  that  the  Inland 
Telephone  &  Telegraph  Company  is  the  owner  of  a  rival 
line,  between  Northport  and  Spokane,  and  that  for  the  pur- 
pose of  ruining  and  destroying  the  business  of  the  Spok- 
ane &  British  Columbia  Telephone  &  Telegraph  Company 
it  caused  all  the  wires  of  the  latter  company  in  the  city 
of  Spokane  to  be  cut  and  destroyed,  and  the  insulators, 
cross-arms,  and  other  apparatus  to  be  carried  away,  said 
destroyed  wires   and   apparatus  covering  a  distance  of 
about  three  miles;  that  on  the  first  day  of  March,  1898, 
and  during  the  uninterrupted  operation  under  the  con- 
tracts aforesaid,  the  respondent  loaned   the   Spokane  & 
British  Columbia  Telephone  &  Telegraph  Company  the 
sum  of  $16,000,  which  was  secured  by  a  mortgage  upon 
all  the  corporate  rights,  privileges,  franchises,  telephones, 
poles,  wires,  contracts,  leases,  agreements,  property,  and 
contract  rights  of  every  kind,  legal  and  equitable,  of  said 
company;  that  the  damages  suffered  by  the  Spokane  & 
British  Columbia  Telephone  &  Telegraph  Company  be- 
cause of  the  destruction  of  its  business  aforesaid  were 
each  and  all  damages  to  respondent  as  mortgagee,  and 
impaired  and  destroyed  the  security  in  his  said  mortgage 
contained ;  that  on  June  29,  1899,  said  Spokane  &  Brit- 
ish   Columbia    Telephone    &  Telegraph    Company  com- 
menced an  action  for  damages  against  said  Inland  Tele- 
phone &  Telegraph  Company,  alleging  as  the  basis  of  re- 
covery the  matters  and  things  in  this  complaint  allied, 
together  with  other  things,  and  claiming  damages  in  the 
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sum  of  $205,000.     It  is  further  alleged  that  in  August, 
1901,  certain  persons,  claiming  to' represent  the  two  com* 
panics,  the  parties  to  said  suit,  contriving  and  intending 
to  cheat  and  defraud  said  respondent  and  to  destroy  his  se- 
curity as  aforesaid,  fraudulently  agreed  together  to  dismiss 
said  action  without  respondent's  knowledge  or  consent  and 
in  fraud  of  his  rights  as  mortgagee  as  aforesaid,  and  in 
pursuance  thereof  procured  a  dismissal  of  the  cause  on  the 
pretended  ground  that  the  controversy  had  been  settled 
between  the  parties.     A  second  cause  of  action  alleges 
the  insolvency  of  the  respondent's  mortgagor  company, 
and  that  it  is  making  no  provision  for  the  payment  of  the 
mortgage ;  that  since  the  commission  of  the  acts  above  men- 
tioned, by  which  respondent's  security  was  impaired,  the 
said  Inland  Telephone  &  Telegraph  Company  has  trans- 
ferred its  rights,  privileges,  franchises,  and  business  to  the 
Pacific  States  Telephone  &  Telegraph  Company,  and  has 
thereby  deprived  itself  of  the  ability  to  respond  in  dam- 
ages for  said  wrongful  acts,  in  violation  of  its  said  con- 
tract    Allegations  are  made  to  the  effect  that  the  entire 
business  of  the  Spokane  &  British  Columbia  Telephone  & 
Telegraph  Company  is  about  to  be  discontinued  and  its 
entire  tangible  property,  consisting  of  hundreds  of  miles 
of  telephone  wires  and  poles  and  hundreds  of  telephone 
instruments,  has  been  left  to  go  to  ruin,  and  the  whole 
concern  has  been  thereby  wrecked ;  that  no  effort  is  made 
to  care  for  said  property,  to  attend  to  the  business  and  af- 
fairs of  said  company,  or  to  make  any  provision  for  the 
payment  of  the  interest  or  principal  of  said  mortgage; 
that  the  board  of  trustees  of  said  company  can  not  hold  a 
l^al  meeting  or  agree  upon  the  management  of  its  affairs, 
and  that  the  company  must  continue  without  official  man- 
agement, unless  the  court  shall  appoint  a  receiver.     Judg- 
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m6nt  for  $205,000  ia  demanded  in  accordance  with  the 
foregoing  allegations  against  the  Inland  Telephone  A 
Telegraph  Oompany  and  the  Pacific  States  Telej^one  and 
Telegraph  Company,  and  the  appointment  of  a  receiver 
for  the  Spokane  &  British  Columbia  Telephone  &  Tele- 
graph Company  is  prayed. 

After  the  complaint  was  filed,  the  following  writtoi 
appearance  was  made  in  the  cause: 

"The  defendant  the  Spokane  &  British  Colnidbia  Tele- 
phone &  Telegraph  Company,  by  its  attorneys,  Dandon  ft 
Huneke,  hereby  appears  in  the  above-entitled  cause,  and 
consents  that  plaintiff's  application  for  a  receiver  herein 
may  be  at  once  heard  and  determined,  and  hereby  joins 
in  said  application,  subject  to  the  judgment  of  the  court 
as  to  the  necessity  of  having  a  receiver,  and  consents  that 
oral  testimony  may  be  taken  herein  on  said  application, 
if  desired  or  required." 

Thereupon  the  court  heard  evidence  and  appointed  a 
receiver  for  said  company.  Later  a  motion  was  made  by 
other  counsel,  who  claimed  to  represent  said  company,  ask- 
ing an  ordervacating  and  settingaside  the  order  appointing 
the  receiver,  on  the  alleged  grounds  that  the  receiver  was 
appointed  without  notice  to  said  company,  and  that  it  ha4 
never  appeared  or  consented  to  said  appointment ;  that  the 
attorneys  who  attempted  to  appear  when  the  application  for 
a  receiver  was  heard  had  no  authority  to  waive  notice  or  to 
appear  in  the  action  at  all  on  behalf  of  the  said  company. 
The  motion  also  alleges  that  the  person  appointed  receiver 
is  not  a  fit  and  competent  person  to  act  as  such.  Upon  tfie 
hearing  of  this  motion  evidence  was  introduced  and  the 
court  appointed  a  new  receiver,  but  refused  to  vacate  the 
order  appointing  a  receiver.  From  the  order  refusing  to 
vacate  the  former  order  appointing  a  receiver  this  appeal 
is  prosecuted. 
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Th^  record  fihows  that  the  president  of  said  companj 
bad  resigned  and  was  absent  from  tbe  country ;  tbat  one 
Babcock,  a  trustee^  was  vice-president  and  acting  presi* 
dent ;  that  be  enaployed  Danson  &  Huneke  as  attornejf 
for  said  company  and  authorized  them  to  make  the  writ- 
ten appearance  above  set  forth.  Had  the  vice-president 
and  acting  president  the  power  to  authorize  such  appear- 
ance? 

^'The  president  of  a  corporation,  being  its  chief  execu- 
tive officer,  may  appear  and  answer  for  it  and  employ  coun- 
sel for  its  defense.  Counsel  whom  he  thus  employs  can 
bind  the  corporation  by  their  actions  in  the  case,  within 
the  ordinary  powers  of  counsel,  and  this,  too,  even  though 
the  circumstances  show  that  the  president  acted  so  improp- 
erly in  employing  the  counsel  that  he  might  properly  be 
held  responsible  for  his  breach  of  tnist  in  the  employ- 
ment of  the  counsel."    17  Am.  &  Eng.  Enc.  Law,  p.  131. 

See,  also,  Colman  v.  Oil  Co.,  26  W.  Va.  148 ;  Recamier 
Mfg.  Co.  V.  Seymour,  5  N.  Y.  Supp.  648;  Reno  Water 
Co.  V.  Leete,  17  Nev.  203  (30  Pac.  702) ;  Potter  v.  New 
Yorh  Infant  Asylum,  44  Hun,  367 ;  Wetherbee  v.  Fitch, 
117  111.  67  (7  K  E.  613) ;  Davis  v.  Memphis  City  Ry. 
Co.,  22  Fed.  883;  Weeks,  Attorneys  at  Law  (2d  ed.), 
§190. 

From  the  authority  last  cited  we  quote  as  follows : 

"When  the  president  of  a  corporation  authorizes  an  at- 
torney or  solicitor  to  prosecute  or  defend  a  suit,  or  to  com- 
mence any  legal  proceeding  in  which  the  corporation  is 
interested,  the  attorney  or  solicitor  will  be  authorized  to 
appear  for  the  corporation,  and  such  corporation  will  be 
bound  by  hijs  acts.  And  if  the  president  exceed  his  au- 
thority in  retaining  counsel,  the  corporation  must  look  to 
him  for  any  damages  sustained  in  consequence  of  such 
unauthorized  act*' 

In  view  of  the  foregoing  authorities,  we  think  the  cor- 
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poration  should  not  now  be  heard  to  say  that  it  did  not 
authorize  the  appearance  by  which  notice  of  the  hearing 
upon  the  application  for  a  receiver  was  waived.  In  fur- 
ther view  of  the  allegations  of  the  complaint,  the  substance 
of  which  is  hereinbefore  stated  at  length,  we  shall  not 
undertake  to  say  that  the  court  should  have  found,  upon 
the  hearing  of  the  motion  to  vacate  its  former  order,  that 
no  ground  for  a  receivership  was  stated  in  the  complaint, 
or  was  shown  at  the  time  of  the  appUcation. 
The  judgment  is  affirmed. 


[No.   4272.     Decided  May   2,   1908.] 

Leo  Keb,  Appellant,  v.  Wah  Sing  Chong  et  aL,  Respond- 
ents. 

ACnORS  —  PBEMATUBE  COMMBNCEMENT  —  MVTHOD     OF     BAISXNO     OB* 
JBCnON. 

The  objection  that  an' action  was  prematurely  brought  mast 
be  pleaded  to  be  available,  and  cannot  be  raised  for  the  fint  time 
on  motion  for  new  trial. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leandeb  H.  Prather,  Judge.    Reversed. 

A.  H.  Kenyan,  for  appellant 

Saunders  &  Bassett  and  T.  D.  Rockwell,  for  respond- 
ents. 

Per  Curiam. — This  is  an  action  upon  an  attachment 
bond,  brought  by  appellant  against  respondents.  The  cause 
was  tried  before  a  jury,  and  a  verdict  returned  in  favor 
of  appellant  for  $300.  A  motion  for  a  new  trial  inter- 
posed by  respondents  was  granted  on  the  groimd,  as  stated 
in  the  order  of  the  court,  that  the  action  was  prematurely 
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brou^t.  From  the  order  granting  a  new  trial  this  appeal 
was  taken. 

The  only  error  assigned  is  that  the  court  set  aside  the 
verdict  and  granted  a  new  trial  on  the  ground  that  the 
action  had  been  prematurely  brought.  The  defense  that 
the  action  was  prematurely  brought  was  not  raised  in  the 
pleadings,  and  it  appears  to,  have  been  suggested  for  the 
first  time  on  the  hearing  of  the  motion  for  a  new  trial.  This 
objection  can.  not  be  raised  for  the  first  time  after  trial. 
Hickey  v.  Thompson,  52  Ark.  234  (12  S.  W.  475).  It 
has  been  held  that  the  objection  must  be  raised  by  plea 
in  abatement,  and  can  not  be  alleged  as  a  defense  on  the 
merits.  1  Enc:  PI.  &  Pr.,  22.  It  has  also  been  held  that 
a  pleading  to  the  merits  is  a  waiver  of  the  objection  that 
the  action  has  been  prematurely  brought  Piore  v.  Ladd, 
29  Ore.  528  (46  Pac.  144).  If  it  be  conceded,  however, 
iaat,  under  our  code  practice,  the  objection  may  be  taken 
by  answer,  along  with  other  defenses  to  the  merits,  yet, 
in  any  event,  it  should  be  raised  by  answer  of  some  kind. 
Smith  V.  Holmes,  19  N.  Y.  271. 

The  only  ground  stated  in  the  motion  for  new  trial 
that  may  be  said  to  inferentially  suggest  that  this  point 
was  raised  even  at  the  trial  is  the  following:  ^'Errors 
of  law  occurring  at  the  trial,  and  excepted  to  by  the  de- 
fendants.''  But  there  is  no  statement  of  facts  here,  and 
nothing  in  the  record  to  show  that  the  point  was  even 
raised  by  way  of  objection  to  offered  testimony.  As  we 
have  seen,  however,  if  the  objection  to  testimony  had  been 
so  made,  it  would  have  been  imavailable  in  the  absence  of 
a  pleading  upon  the  subject  The  motion  for  new  trial 
having  been  expressly  granted  upon  the  one  ground,  we 
think  the  court  erred  for  reasons  above  stated. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
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mandedy  with  instructions  to  the  lower  court  to  deny  the 
motion  for  new  trial,  and  enter  judgment  upon  the  ver- 
diet  of  the  jury. 


CNo.   4401.     Decided   May   2.    1908.] 

William  Cutleb  et  ux..  Appellants,   y.    Co-ofebativx 
Bhotherhood  et  al..  Respondents. 

fOBOIBLB  KlfTBT  AND  DETAINEB  —  ACTION  BT  TENANT  —  KXPIKATIOlf  OT 
LEASE  —  EITSCT. 

Although  a  lease  may  have  expired  prior  to  the  trial  of  an 
action  by  the  tenant  for  forcible  entry,  the  tenant  may  still  re- 
coTer  in  the  same  action  damages  flowing  from  the  forcible  entiT 
and  detainer,  even  if  he  no  longer  has  a  right  to  a  precedent  Judg- 
ment for  restitution. 

Appeal  from  Superior  Court,  Kitsap  County. — Hon. 
John  C.  Dennet,  Judge.    Reversed. 

«7.  B.  Ydkey  and  Jesse  Thomas,  for  appellants. 

Samuel  8.  Carlisle  and  Charles  E.  Patterson,  for  re* 
spondents. 

Per  Curiam. — On  the  26th  day  of  April,  1900,  while 
appellants  were  in  possession  under  a  lease  of  a  certain 

tract  of  land  in  Kitsap  county,  the  respondents  forcibly 
entered  thereon,  and  took  possession  of  a  certain  portion 
thereof,  tearing  down  the  boundary  fence  inclosing  the 
field,  and  moving  the  same  to  where  they  claimed  the  line 
was  properly  located,  thereby  exposing  the  crops  of  the 
appellants  to  the  ravages  of  outside  stock  by  which  it  was 
destroyed ;  whereupon  they  commenced  an  action  in  eject- 
ment against  the  respondents.  Before  the  action  was  tried, 
appellants'  lease  had  expired,  and  the  lessor  had  brou^t 
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an  aetion  in  ejectment  and  obtained  a  judgment  of  eject- 
ment against  the  respondents.  The  appellants  asked  and 
obtained  leave  of  the  court  to  change  their  complaint  from 
an  action  in  ejectment  to  that  of  forcible  entry.  It  does 
not  appear  that  any  objection  was  raised  to  this  motion. 
The  defendants  answered^  and  the  ease  went  to  trial. 
Upon  the  completion  of  appellants'  testimony,  the  respond- 
ents, by  oonnael,  challenged  the  sufficiency  of  the  evidence 
introduced  on  behalf  of  the  plaintiffs,  and  moved  the  court 
to  instruct  the  jury  to  return  a  verdict  for  defendants, 
or  for  the  court  to  dismiss  the  case  on  the  ground  that  no 
judgment  of  restitution  could  be  entered,  and  consequently 
that  there  could  be  no  claim  maintained  for  damages.  The 
eourt  sustained  the  motion,  and  the  case  was  dismissed. 
Judgment  for  costs  was  entered,  and  this  appeal  followed* 
So  that  the  question  presented  is,  can  a  tenant,  whose  lease 
has  expired  before  the  trial  of  an  action  which  has  been 
brought  for  forcible  entry,  recover  for  damages  flowing 
from  the  forcible  entry  and  detainer,  where  the  landlord 
has  recovered  judgment  for  the  possession  of  a  portion  of 
the  leased  land  which  was  taken  away  from  the  tenant 
during  the  lease. 

It  is  contended  by  the  respondents  that,  the  action  for 
forcible  entry  being  a  special  action,  a  judgment  for  resti* 
tution  must  precede  a  judgment  for  damages.  But  all 
statutory  actions  are,  in  a  sense,  special  actions,  and  we 
think  it  would  be  violative  of  the  spirit  of  the  Code  to 
dismiss  a  plaintiff  out  of  court,  burden  him  with  the  costs 
of  his  action,  and  compel  him  to  commence  a  separate  ac- 
tion for  damages,  when  the  damages  had  been  sustained  be- 
fore the  commencement  of  the  action.  It  is  true  that  prob- 
ably no  writ  of  restitution  could  be  adjudged  under  the 
testimony  adduced  in  this  case,  but  it  is  not  uncommon 
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under  the  practice  where  one  cause  of  action  fails,  to  allow 
the  case  to  proceed  to  judgment  on  another  cause  of  action. 
It  matters  not  whether  the  right  invoked  had  never  really 
existed,  or  whether  it  had  ceased  hy  some  subsequent  pro- 
ceeding or  happening.  In  this  case  the  same  issues  would 
have  to  be  tried  in  a  direct  action  for  damages  to  determine 
the  question  of  whether  the  respondents  were  responsible 
to  appellants  for  damages,  as  in  an  action  for  forcible  en- 
try and  detainer,  for  the  damages  could  be  awarded  only 
on  the  theory  that  forcible  entry  and  detainer  had  been 
committed  by  the  defendants.  It  would  be  trifling  with 
the  rights  of  the  plaintiffs  to  dismiss  their  cause,  and  com- 
pel them  to  bring  another  action  involving  exactly  the  same 
issues,  for  the  purpose  of  determining  the  amount  of  their 
damages.  The  cases  cited  by  appellants,  viz:  King  v. 
Lawson,  98  Mass.  309,  Townsend  v.  VanAspen,  Z8  Ala. 
672  and  Hyde  v,  Fraher,  25  Mo.  App.  414,  we  think  sus- 
tain appellants'  contention,  although  it  is  claimed  by  the 
respondents  that  they  are  not  in  point 

We  think  the  court  erred  in  dismissing  tiie  case,  and 
that  it  should  have  proceeded  to  judgment  on  the  question 
of  damages.  The  other  errors  alleged  are  incidental,  and, 
as  they  may  not  occur  again  at  a  subsequent  trial,  we  wiQ 
not  notice  them  here. 

The  judgment  is  reversed,  and  a  new  trial  granted 


(No.   4523.     Decided  May   2,   1903.] 

FiBST  ITatioital  Bank  of  Sjbatixe,  Respondenij  v.  Gob- 
don  Hakdwaue  Company,  Defendant,  James  C.  Spubi 
ei  al..  Appellants. 

APPEAL  —  FAILUBE  TO  SERYB  ITOTICB  ON  ALL  PABTTES. 

An  appeal  from  a  judgment  in  favor  of  plaintiff  will  be  dl» 
missed  on  motion,  where  one  of  the  defendants  did  not  Join  in  the 
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appeal  and  was  not  served  with  notice  thereof,  where  its  answer, 
though  an  admission  of  the  allegations  of  the  complaint,  was  not 
a  disclaimer  of  interest,  and  where  it  appeared  from  the  record 
that  it  had  a  very  liTely  interest  against  the  success  of  the  ajh 
pellants. 

Appeal  from  Superior  Court,  King  County, — ^Hoil 
BoTD  J.  Tallman^  Judge.    Appeal  dismissed. 

W.  D»  Lambuth,  for  appellants. 
/.  D,  McCutcheon,  for  respondent 

Peb  CultiAM. — This  cause  was  before  this  court  on  a 
motion  to  dismiss  the  appeal,  based  on  a  short  record, 
showing  that  the  defendant,  Gordon  Hardware  Co.,  had 
appeared  in  the  action,  and  had  not  been  served  with  the 
notice  of  appeal.  30  Wash.  127  (70  Pac  261.)  This 
motion  was  denied,  for  reasons  stated  in  the  opinion,  with 
leave  to  renew  when  the  full  record  should  be  brought  into 
this  court.  On  the  full  record  being  brought  here,  the  re- 
spondent renewed  its  motion,  and  submitted  it  at  the  time 
the  cause  was  assigned  for  hearing  on  the  merits.  The 
motion  must  be  granted.  The  answer  of  this  defendant, 
though  an  admission  of  the  allegations  of  the  complaint, 
was  not  a  disclaimer  of  interest  in  the  subject-matter  of 
the  dispute ;  nor  does  it  appear  from  the  record  that  it  had 
no  such  interest  On  the  contrarv,  the  record  is  to  the 
opposite  effect  While  it  appears  that  its  interests  were 
with  the  respondent,  it  appears  that  it  had  a  very  lively 
interest  against  the  success  of  the  appellants.  As  the  ap- 
pellants' appeal  is  to  promote  that  success,  it,  of  course, 
has  the  same  interests  in  this  court,  and  should  have  been 
served  with  the  notice  of  appeal  as  required  by  statute. 

Appeal  dismissed. 
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32  638  C  A.  Lot  ef  ai^  Aeapondenlt*  v.  G.  P.  Covr,  Appellant. 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  William 
BL  RxcHAnnaoK,  Judge.    Appeal  dismiMed. 

Moore  ds  Corhett^  for  appellant. 
A.  /.  Laughon^  for  respondents. 

Peb  Citbiam. — ^The  respondent  moves  to  dismiss  tUs  appeal  for 
the  reason  that  the  alleged  appeal  bond  is  ineffectual,  in  that  the 
penalty  of  said  bond,  which  purports  to  be  an  appeal  and  super 
sedeas  bond,  is  not  double  the  amount  of  the  judgment  and  |200, 
required  by  the  statute  for  bond  on  appeal.  This  case  falls 
squarely  within  the  rule  announced  in  Pierce  v.  Willehy^  20  Wash. 
129  (54  Pac.  999);  Town  of  Bumner  v.  Rogers,  21  Wash.  361  (S8 
Pac.  214);  Gallotoay  v,  Tjoaaem,  22  Wash.  103  (60  Pac.  129); 
Beezley  v.  Sessions,  22  Wash.  125  (60  Pac.  130) ;  and  Qraham  v. 
American  Surety  Co.,  28  Wash.  735  (69  Pac.  366). 

The  motion  will  be  sustained,  and  the  appeal  dismissed. 


(No.  4677.    Decided  February  18,  1903.) 

Stats  of  Washington  on  the  ReUttion  of  /.  V.  Moore  ▼.  Sufbkiob 
CouBT  of  Kino  0>unty,  W.  R.  Bell,  Judge  thereof^  Resvesir 
ent 

Original  Application  for  Prohibition, 

John  H.  Mahan,  for  relator. 
James  B.  Murphy,  for  respondent. 

Peb  CxTBiAic.— This  is  an  application  for  a  writ  of  prohlhltioa 
against  the  superior  court  of  King  county  in  a  cause  appealed 
from  a  Justice's  court  where  the  amount  involyed  is  less  than 
$200.  Under  the  rule  announced  in  State  ex  reh  Puller  v.  8ih 
peHor  Court  of  King  County,  ante,  p.  96.  the  petlUon  will  be 
denied. 


HALL  T.  STflSBLB.  fjQj^ 


Mftr.  190^]  Opinicm  P»r  Cwiun. 


(No.  45^1.    DMfdM  March  5,  1908.) 

O&toonn  Bailst,  AeiiNmcMnt,  t.  fiE^mB  it  Bjarcon  Raowat 
GoMPAirr,  AppeUatU. 

Appoftl  from  Suportor  Oourt,  Kliiff  Goanty.— Hon.  Amram  B. 
Qbiftin,  Judge. 

PeterM  d  FoioelI»  for  appoltant 
Win  IB.  Bumphreif,  for  rospondont. 

Pis  Cubtam. — ^For  the  reasons  announced  In  County  of  Jeffer* 
•on  V.  TrvMtull,  «nte,  p.  217  (71  Pao.  787) » the  motion  to  dismiss 
in  this  case  will  be  denied. 


(No.  4476.    Decided  March  23»  1908.) 
Mas.  O.  B.  Hat.t.,  Respondent,  t.  A.  J.  SrcEta  et  at.,  Appellant*. 

Appeal  from  Superior  Court,  King  County. — ^Hon.  Botd  J. 
Talluak,  Judge.    Affirmed. 

BolerU  d  Leeheu,  for  appellants. 

Williami  Martin  and  W.  A.  feene,  for  respondent. 

Pkb  CimtAM. — Action  to  foreclose  a  lien.  Plaintiff  had  Judg- 
ment below  and  defendants  appeal. 

The  only  question  In  the  case  is  whether  there  was  a  con- 
tract for  the  work  done.  The  plaintiff  below»  testified  that  there 
was  a  yerbal  contract,  while  the  defendants  testified  that  there 
was  none.  Aside  from  the  fact  that  the  work  was  done,  thero 
are  no  couTlnclng  circumstances  In  the  record  favoring  either 
party.  The  court  below  saw  and  heard  the  witnesses,  and  found 
in  favor  of  the  respondent  After  a  careful  examination  of  all 
the  evidence,  we  are  not  disposed  to  disturb  the  findings. 

The  Judgment  is  therefore  afllrmed. 
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(No.  4885.    Decided  March  26,  1908.) 

James  N.  Fote  et  oJ.,  Reapimdents,  v.  Aibkbt  Shoes  et  ux^  Jt«* 
spondenU,  Whjjam  F.  Melot  et  dl.,  AppellantM. 

Appeal  from  Superior  Court,  Pacific  County. — ^Hon.  AiiOirzo  B. 
Rice,  Judge.    Affirmed. 

W.  B.  Btratton  and  H.  W.  B.  Hetoen,  tor  appellants. 

Sol.  Smith,  John  T.  Welsh  and  Martin  C.  Weleh^  for  respond- 
ents. 

Peb  Cubiah. — ^This  is  a  suit  to  remove  a  cloud  from  and  quiet 
title  to  real  property.  On  August  19,  1899,  the  respondents,  Al- 
bert Shore  and  his  wife,  Sarah  A.  Shore,  owned  as  community 
property  certain  land  situated  in  Pacific  county,  known  and  de- 
scribed as  lots  14  and  16,  of  a  certain  section,  township,  and 
range.  On  the  day  named  Albert  Shore  entered  into  an  agree- 
ment in  writing,  by  the  terms  of  which  he  agreed  to  conyey  lot 
14  to  the  respondents  James  N.  Foye  and  James  B.  Foye,  on  the 
payment  to  him  of  the  sum  of  five  hundred  dollars  in  five  monthly 
installments,  the  first  of  which  he  acknowledged  receipt.  On  ICay 
14,  1900,  Shore  and  wife,  for  the  recited  consideration  of  one 
dollar,  conveyed  lot  14  by  warranty  deed  to  the  appellant,  Wil- 
liam F.  Meloy,  who  in  turn,  on  February  12,  1901,  conveyed  it  to 
the  respondent  A.  A.  Nicol.  On  June  18,  1900,  after  the  convey- 
ance to  Meloy,  but  before  the  conveyance  from  Meloy  to  Nicol, 
Shore  and  wife  conveyed  the  property  to  James  N.  Foye  and 
James  B.  Foye,  pursuant  to  the  contract  first  mentioned.  It  ia 
the  contention  of  the  respondents  that  the  deed  from  Shore  and 
wife  to  Meloy  was  a  mutual  mistake,  it  being  intended  thereby 
to  convey  lot  15,  instead  of  lot  14,  and  that  the  deed  from  Meloy 
and  wife  to  Nicol  was  taken  by  Nicol  with  knowledge  of  all  the 
tacts,  and  that  he  was  not  an  innocent  purchaser  tor  value.  The 
court  found  in  accordance  with  this  contention,  and  entered  a 
decree  setting  aside  the  deeds  from  Shore  and  wife  to  Meloy,  and 
from  Meloy  to  Nicol,  as  a  cloud  upon  the  title  of  the  respond- 
ents Foye.    Meloy  and  Nicol  appeal. 

The  questions  presented  by  the  appeal  are  wholly  questiooB 
of  fact  The  able  and  industrious  counsel  seem  to  have  brought 
in  evidence  every  tact  surrounding  the  several  transactions 
which  tend  even  in  the  remotest  degree  to  throw  light  upon 
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them,  and  liave  made  a  somewhat  voluminoae  record.  Among 
It  all  there  ia  much  that  seemingly  makes  against  the  condu- 
sions  of  the  trial  court,  hut  on  the  whole  we  think  its  findings 
are  amply  sustained.  It  would  be  of  no  value  as  a  precedent,  nor 
would  it  subserve  any  useful  purpose  otherwise,  to  set  out  and 
review  the  evidence  at  length.  Suffice  it  to  say,  therefore,  that 
we  have  examined  the  record  with  care,  and  fail  to  find  any- 
thing to  Justify  a  reversal  of  the  Judgment 
Ai&rmed. 


IND£X. 


ACTION.    See  Cabriebs,  2,  3;   Ck>STS,  2;   New  Tbial,  4. 
ADJOINING  LANDOWNERS. 

1.  Violation  of  Party  Wall  Agreement — Injunction  hy  Ten- 
ant— Neceaaary  Parties.  The  fact  that  adjoining  owners 
had  under  a  party  wall  agreement  provided  for  the  com- 
mon use  of  an  elevator,  stairway,  and  halls  in  the  build- 
ing would  not  make  the  owner  of  one  of  the  buildings 
a  necessary  party  plaintifF  in  an  action  by  his  tenant  to 
restrain  the  proprietors  of  the  adjoining  building  from 
disturbing  his  peaceable  and  quiet  possession  by  block- 
ing up  one  of  the  halls  so  as  to  prevent  egress  and  in- 
gress from  said  tenant's  premises  by  way  of  such  elevat- 
or and  stairway. — Winsor  v.  Oerman  Savings  d  Loan 
Society   865 

2.  Adjoining  Lot  Owners — Restraining  Trespass — Construc- 
tion of  Statute.  Under  Bal.  Code,  §  5433,  which  provides 
that  "an  injunction  may  be  granted  to  restrain  the  mali- 
cious erection,  by  any  owner  or  lessee  of  land,  of  any 
structure  intended  to  spite,  injure,  or  annoy  an  adjoin- 
ing proprietor,"  a  right  of  action  is  given  to  the  one 
occupying  the  premises  either  as  tenant  or  owner. — Id. .  3*35 

See  Arbitration  aih)  Award. 

AMENDMENTS.    See  New  Tbial,  3;  Pleading,  3. 

APPEAL. 

1.  Findings  of  Fact — Exceptions.  Exceptions  to  findings  of 
fact  are  unnecessary,  where  judgment  is  given  on  the 
pleadings,  and  that  is  the  only  error  assigned. — Bayette 

V.  Ferrier  43 

2.  Law  of  the  Case.    Where  a  plea  of  res  judicata  was  de- 

44-31  WASH. 
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termined  on  a  prior  appeal  of  the  same  cause  adyersely 
to  appellant,  it  became  the  law  of  the  case  on  a  retrial 
thereof. — Id 43 

3.  Review — Matters  in  Evidence — Record  in  Other  Cause — 
Judicial  Notice,  The  fact  that  such  prior  judgment  was 
void  for  want  of  Jurisdiction  would  not  be  a  matter  of 
which  the  trial  or  appellate  court  could  take  judicial 
notice  on  the  motion  for  stay  of  proceedings,  nor  could 
such  record  in  the  prior  cause  be  made  available,  unless 
introduced  in  evidence  in  the  lower  court  and  inoorpoi^ 
ated  in  the  record  on  appeal. — Plumley  v,  Simpeon 147 

4.  Recitals  in  Record — Contradiction  by  Affidavit.  Where 
the  record  recites  that  parties  were  present  in  person 
and  by  attorney  at  the  time  the  court's  findings  of  fact 
were  signed,  such  recital  cannot  be  contradicted  by  af- 
fidavits.— Davies  v.  Cheadle 16S 

5.  Admission  of  Evidence  in  Equity  Action — Harmless  Er- 
ror. Error  in  the  admission  of  testimony  will  not  war- 
rant a  reversal  of  a  cause  of  equitable  cognizance,  which 
is  triable  de  novo  on  appeal,  if  there  is  sufficient  com- 
petent evidence  to  sustain  the  lower  court's  findings  and 
judgment.~J(l 168 

6.  Statement  of  Facts — Place  of  Certification.  Under  Laws 
1901,  p.  76,  §  1,  which  provides  that  a  superior  judge 
shall  not  be  authorized  to  hear  any  matter  outside  of  the 
county  wherein  the  cause  is  pending,  except  by  consent 
of  the  parties,  it  was  error  for  the  court  to  adjourn  the 
settlement  of  a  statement  of  facts  to  a  county  other  than 
the  one  of  trial,  when  the  respondent  had  not  consented 
thereto. — Prespector's  Development  Co.  v.  Brook 137 

7.  Same — Void  Certification — New  Notice.  Under  Bal. 
Code,  §  6058,  which  provides  that  if  the  judge  is  absent 
at  the  time  named  in  a  notice  or  fixed  by  adjournment 
for  the  settlement  and  certification  of  a  statement  of 
facts,  a  new  notice  may  be  served,  the  failure  of  the 
judge  to  legally  certify  a  statement  duly  filed  in  his 
court,  because  of  the  adjournment  of  the  proceedings  to 
a  plaee  outside  of  the  county  of  trial,  would  not  preclude 
the  subsequent  settlement  and  certification  of  the  state- 
ment under  a  new  notice. — Id 187 
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8.  DiBmissal  of  Appeal — Failure  to  File  Brief—Excused  }^ 
Failure  to  Return  Statement  of  Facta.  Under  Bal.  Code, 
S  5063,  which  provides  that  the  proposed  statement  of 
facts  served  upon  the  respondent  shall  be  returned  to 
the  appellant  for  his  use  in  preparing  his  brief  on  appeal, 
and  the  time  limited  by  law  for  filing  his  brief  shall  be 
enlarged  to  the  same  extent  as  the  delay  made  in  return- 
ing such  copy,  an  appeal  should  not  be  dismissed  where 
the  failure  to  file  brief  was  occasioned  by  delay  in  return- 
ing the  statement,  even  if  such  proposed  statement  was 
faulty  and  had  required  considerable  amendment. — Jef- 
ferson County  V.  Trumbull 217 

9.  Sutflciency  of  Evidence,  The  verdict  of  the  jury  will  not 
be  disturbed,  when  the  evidence  is  conflicting  and  the 
case  has  been  submitted  to  them  under  proper  instruc- 
tions.— Budlong  v.  Budlong  228 

10.  Equitable  Causes — Correction  of  Errors  Without  Revers- 
al. An  equitable  action  triable  de  novo  on  appeal  will 
not  be  reversed  for  error  of  the  court  in  the  conduct  of 
the  trial,  when  such  error  does  not  amount  to  the  re- 
jection of  proper  evidence,  nor  for  error  in  the  matter 
of  findings,  if  the  record  is  sufficient  for  the  appellate 
court  to  correct  them  and  direct  a  judgment  accordingly. 
Security  Savings  Society  v.  Cohalan 266 

11.  Necessity  for  Statement  of  Facts — Questions  Presented 
by  Record.  An  appeal  will  be  dismissed  because  of  the 
absence  of  a  statement  of  facts,  although  the  appellant 
seeks  only  the  review  of  a  question  of  law  on  the  plead- 
ings as  to  whether  the  action  appeared  therefrom  to  have 
been  commenced  in  time,  where  the  judgment  of  the 
court  recites  that  the  decision  was  based  on  other  mat- 
ters before  the  court  as  well  as  upon  the  application  of 
the  statute  of  limitations  to  the  facts  pleaded. — Pierce 

v.  Fawcett  271 

12.  Harmless  Error — Instructions  Cured  by  Verdict,  An  ob- 
jection that  an  instruction  excludes  from  the  considera- 
tion of  the  jury  one  of  the  defenses  of  defendant,  con- 
stitutes harmless  error,  where  all  the  evidence  intro- 
duced was  submitted  to  the  jury  and  their  verdict  was 
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OQuiyalent  to  an   affirmative  finding  adyersely  to  de- 
fendant's contention. — Anderson  v,  McDonald 274 

13.  Review  of  Findings  of  Trial  Court.  The  supreme  court 
is  not  bound  by  the  findings  of  the  trial  court  upon  con- 
flicting evidence,  especially  in  a  case  where  the  greater 
part  of  the  testimony  is  in  the  shape  of  depositions. — 
8he<id  17.  Moore 283 

14.  Statement  of  Facts — Delay  in  Filing — Excuse.  An  order 
of  the  court  granting  an  extension  of  time  for  the  filing 
of  a  statement  of  facts,  made  without  notice  to  the  ad- 
verse party  and  in  the  absence  of  a  stipulation  for  such 
extension,  was  improper,  when  the  only  excuse  for  the 
delay  and  the  want  of  notice  was  the  inability  of  the 
appellant  to  sooner  raise  funds  for  the  prosecution  of 
the  appeal. — Harpel  v.  Harpel 29S 

15.  Same — Time  of  Filing.  Where  appeal  is  taken  from  a 
final  judgment  and  also  from  an  order  denying  a  motion 
to  vacate  the  same  judgment,  that  portion  of  the  state- 
ment of  facts  relating  to  the  original  judgment  will  be 
stricken  from  the  record  on  appeal,  when  it  was  not  filed 
within  thirty  days  after  the  entry  of  such  judgment, 
even  if  it  was  within  thirty  days  from  the  entry  of  the 
order  denying  the  motion  to  vacate. — Lamona  v.  Cor^ey.  297 

16.  Appealable  Order — Overruling  Motion  to  Quash  Execu- 
tion. An  order  overruling  a  motion  to  quash  a  writ  of 
execution  Is  appealable,  under  the  provisions  of  Bal. 
Code,  §  6500,  which  allow  appeal  from  any  final  order 
made  after  judgment  which  affects  a  substantial  right — 
Hewitt  V.  Root 312 

17.  Time  for  Taking  Appeal.  Under  the  statutory  rule  for 
the  computation  of  time,  an  appeal  taken  on  the  fifteenth 
day  after  the  entry  of  an  order  appealed  from  was  In 
time,  where  there  was  a  fifteen-day  limitation  on  the 
right  of  appeal  in  such  cases. — Id 31S 

18.  Dismissal — Cessation  of  Controversy.  An  appeal  from  an 
order  refusing  to  quash  a  writ  of  execution  will  not  be 
dismissed  on  the  ground  of  a  cessation  of  the  controversy 
because  of  the  fact  that  the  court  afterward  sustained 
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objections  to  the  conflrmatlon  of  the  sale  under  such  ex- 
ecution, where  the  order  refusing  to  confirm  was  a  gen- 
eral one,  not  specifying  any  of  the  several  grounds  upon 
which  it  was  rested,  and  where  there  was  nothing  to 
raise  a  presumption  that  the  objections  were  sustained 
■  on  a  ground  that  would  bar  a  resale  under  the  writ. — Id.  312 

19.  Respondent  Not  Entitled  to  Reversal,  Although  the  rec- 
ord on  appeal  from  a  judgment  dismissing  an  action  may 
show  that  defendants  were  entitled  to  affirmative  relief, 
the  judgment  will  be  allowed  to  stand  unreversed,  where 
the  defendants  have  not  appealed. — Whiting  v.  Doughton  327 

20.  Appealable  Order — Refusal  to  Vacate  Order  Appointing 
Administrator,  The  denial  of  a  motion  to  vacate  an  or- 
der appointing  an  administrator  is  an  appealable  order, 
under  Bal.  Code,  §  6500,  subd.  6,  which  allows  appeal 
from  any  order  affecting  a  substantial  right  in  a  civil 
action  which  either  in  effect  determines  the  action  and 
prevents  a  final  judgment  therein,  or  discontinues  the 
action. — In  re  8utton*s  Estate 340 

21.  Appealable  Order — Quashing  Summons.  An  order  quash- 
ing a  summons  in  effect  discontinues  the  action,  when 
made  after  the  expiration  of  the  statutory  limit  on  serv- 
ice of  summons,  and  is  therefore  an  appealable  order. — 
Wagnitz  v.  Ritter 343 

22.  Same— Cessation  of  Controversy.    The  fact  that  the  trial 
court  dismissed  an  action  subsequent  to  taking  of  an  ap- 
peal  from   its  order  quashing  a  service  of  summons, 
would  not  work  such  a  cessation  of  the  controversy  as 
would  require  a  dismissal  of  the  appeal. — Id 343 

23.  Dismissal — Sufficiency  of  Notice  and  Bond.  Where  the 
attorney  for  defendants  gave  notice  of  appeal  for  all  of 
them  and  executed  a  bond  In  behalf  of  all,  no  ground  is 
afforded  for  dismissal  of  the  appeal  by  reason  of  the  facts 
that  certain  of  the  appellants  failed  to  execute  the  ap- 
peal bond,  and  that  notice  of  appeal  was  not  served  on 
some  of  them. — Ramsay  v.  Tacoma  Land  Co 351 

24.  Presumptions  in  Aid  of  Judgment.  Judgment  of  dismis- 
sal of  an  action  at  the  time  of  the  dissolution  of  a  tem- 
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porary  restraining  order  therein  was  not  error  when  the 
motion  to  dissolve  contained  recitals  which  were  equly- 
alent  to  a  demurrer  for  want  of  facts,  and  the  order  dis- 
solving the  Injunction  was  tantamount  in  eftect  to  an 
order  sustaining  a  general  demurrer  to  the  complaint. — 
Noerdlinger  v.  Huff 880 

25.  Same.  It  will  be  presumed  on  appeal*  in  aid  of  a  judg- 
ment rendered  on  sustaining  a  demurrer  to  a  complaint, 
that  the  plaintifT  stood  on  his  complaint,  where  his  ex- 
ception to  the  order  of  the  court  was  not  followed  by  re- 
quest for  leave  to  amend. — Id 360 

26.  Harmlesa  Error — Argument  to  Juru — Reading  From  Law 
Books.  The  fact  that  plaintifE's  counsel,  in  a  personal 
Injury  case,  read  to  the  jury  an  opinion  of  the  supreme 
court  in  a  similar  case  will  not  be  regarded  as  prejudi- 
cial error,  when  the  opinion  read  was  in  accord  with  the 
law  as  given  by  the  court  to  the  jury,  and  when  there  is 
nothing  to  show  that  the  jury  may  have  been  misled  or 
the  defendant  in  any  way  prejudiced  thereby.— OalJagher 

V.  Town  of  Buckley 380 

27.  Review — Discretion  as  to  Granting  New  Trial.  The 
granting  of  a  new  trial  Is  a  matter  so  discretionary  with 
the  trial  court,  that  Its  action  will  not  be  Interfered  with 
on  appeal,  unless  it  plainly  appears  that  such  discretion 
has  been  abused. — KreielsTieimer  v.  Nelson 406 

28.  Nonsuit — Sufficiency  of  Evidence.  In  an  action  to  recov- 
er the  value  of  iron  plates  furnished  defendants  for  use 
in  a  structure,  a  nonsuit  was  properly  denied,  when  de- 
fendant's contention,  that  the  contract  called  for  curved 
plates,  ready  for  adjustment,  while  only  flat  ones  were 
furnished,  was  not  supported  by  the  written  contract, 
and  there  was  a  conflict  in  the  expert  testimony  as  to 
whether  or  not  the  detail  plans  and  drawings  called  for 
bent  plates. — American  Bridge  Co.  v.  Robinson 407 

29.  Harmless  Error — Recalling  Witness.  Recalling  a  witness 
after  a  trial  had  been  closed,  for  the  purpose  of  permit- 
ting him  to  deny  a  statement  attributed  to  him  by  an- 
other witness,  would  not  be  ground  for  reversal.  In  the 
absence  of  a  showing  that  the  adverse  party  was  preju- 
diced thereby. — Id 407 
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30.  Sufflcienoy  of  Evidence,  The  weight  and  sufflclency  of 
the  evldenoe  is  always  a  qaestion  for  the  Jury,  where 
there  is  a  substantial  conflict;  and»  in  such  case,  the 
Judgment  should  be  afllrmed, ,  although  the  appellate 
court  may  be  satisfied  that  the  evidence  would  have  per- 
mitted a  dilFerent  verdict. — Maynahan  v.  Interstate  Min- 
inff,  etc,  Co 417 

81.  HarmJeBS  Error.  In  an  action  to  recover  for  injuries 
caused  a  servant  by  a  defective  belt,  failure  to  instruct 
as  to  the  nonliability  of  the  master  in  case  the  defect 
was  such  a  one  as  he  could  not  discover  by  reasdnable 
care  and  caution  was  not  prejudicial  error,  where  the 
evidence  was  undisputed  and  conclusive  that  the  belt  was 
defective,  had  been  condemned  by  the  master,  and  after- 
wards ordered  into  use  again. — Goldthorpe  v,  Clark- 
Nickerson  Lumber  Co 467 

82.  Insufficiency  of  Evidence,  The  findings  of  the  trial  court 
will  not  be  disturbed'  in  a  case  triable  de  novo  on  ap- 
peal, when  the  testimony  is  conflicting,  without  prepon- 
derating strongly  in  favor  of  the  defendant,  since  weight 
should  be  given  to  the  judgment  of  the  court  who  saw 
and  heard  the  witnesses  testify. — National  Bank  of  Comr 
merce  v.  Cook 477 

83.  Defective  Bondr—Necessity  for  Substitution  of  New  Bond, 
The  use  of  the  term  "plaintiff"  instead  of  "defendant" 
in  an  appeal  bond  reciting  as  a  condition  that  if  de- 
fendant will  pay  to  plaintiff  all  costs  and  damages  that 
may  be  awarded  against  said  "plaintiff"  on  the  appeal 
or  the  dismissal  thereof,  the  appeal  having  been  taken 
by  defendant,  is  so  manifestly  a  clerical  error  as  not  to 
affect  the  substance  of  the  bond  nor  create  a  necessity 
for  the  substitution  of  a  new  bond  in  correction  thereof. 

— Dossett  V.  8t,  Paul  d  Tacoma  Lumber  Co 489 


34.  Objections  not  Urged  Below.  The  objection  that  evidence 
admitted  on  the  trial  was  hearsay  cannot  be  raised  for 
the  first  time  on  appeal,  when  specific  objection  on  that 
ground  was  not  urged  below. — Nunn  v,  Jordan 606 

85.  Errors  not  in  Record.  The  exclusion  of  record  evidence 
will  not  be  considered  on  appeal,  when  such  evidence 
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was  not  formally  ottered  on  the  trial  and  is  not  in  the 
record  on  appeal. — Id 506 

36.  Trial  De  Novo — Insufficiency  of  Evidence.  Where  the  evi- 
dence is  conflicting,  but  the  preponderance  does  not  seem 
to  be  clearly  against  the  findings  of  the  trial  court,  such 
findings  will  not  be  disturbed  on  appeal,  even  in  cases 
triable  de  novo. — Funk  v.  Hensler 628 

37.  8ame — Improper  Admission  of  Evidence — Reversal. 
When  a  cause  is  triable  de  novo  on  appeal,  it  will  not  be 
reversed  for  the  improper  admission  of  testimony  when 
there  is  sufficient  other  competent  testimony  in  the  rec- 
ord to  sustain  judgment. — Id 528 

38.  Dismissal— Orounds — Failure  to  File  Transcript  Prior  to 
Serving  Brief,  Failure  to  file  transcript  before  service  of 
appellant's  brief,  as  required  by  Laws  1901,  p.  29,  §  2,  is 
not  ground  for  dismissal,  nor  for  the  imposition  of  terms, 
where  the  transcript  was  supplied  the  same  day  the  mo- 
tion to  dismiss  was  served,  and  one  week  before  it  was 
filed  in  the  supreme  court.— CTuipin  v.  Port  Angeles 536 

39.  Depriving  Respondent  of  Opportunity  to  See  Transcript. 
The  action  of  appellant  in  causing  the  transcript  on 
appeal  to  be  forwarded  to  the  supreme  court  on  the  same 
day  his  brief  Is  filed  is  not  ground  for  dismissal,  inas- 
much as  timely  application  by  respondent  would  secure 
a  return  of  the  transcript  for  use  in  preparation  of  his 
answering   brief. — Id 635 

40.  Extension  of  Time  for  Filing  Briefs — Presumptions.  An 
order  of  the  lower  court  extending  the  time  for  filing 
briefs  will  be  presumed  not  to  be  an  abuse  of  discretion 
when  the  order ,  recites  that  good  cause  was  shown  and 
there  is  nothing  clearly  showing  the  contrary. — Id 535 

41.  Harmless  Error — Trial  on  Wrong  Theory — When  With- 
out Prejudice.  Where  the  theory  on  which  a  case  was 
tried  was  adopted  on  the  insistence  of  defendants,  over 
the  objection  of  plaintiff,  they  cannot  urge  on  appeal  that 
it  was  an  erroneous  theory,  or  without  the  issues  made 
by  the  pleadings. — Yarwood  v.  Billings 542 

42.  Review — Necessity  of  Motion  for  New  Trial.  A  motion 
for  a  new  trial  for  alleged  error  of  the  court  in  refusing 
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to  allow  the  introduction  of  certain  eyid^ice  is  unnec- 
essary as  a  preliminary  to  the  review  of  such  error  on 
appeal. — Sultan  Water  d  Power  Co.  v.  Weyerhauaer  Tim- 
ber Co 668 

43.  Supersedeas  Bond — Staying  Costs.  Where  the  judgment 
was  for  costs,  and  also  for  other  relief,  a  supersedeas 
bond  which  is  in  double  the  amount  of  the  costs  and  |200 
additional  is  sufficient  to  operate  as  a  supersedeas  upon 
the  judgment  for  costs  and  as  an  appeal  bond,  and  there- 
fore give  the  supreme  court  jurisdiction,  although  not 
sufficient  to  operate  as  a  supersedeas  on  other  parts  of 
the  judgment. — Lacaff  v.  Dutch  Miller  Mining  d  Smelt- 
ing Co 566 

44.  Harmless  Error — Refusal  to  Strike  Irresponsive  Answer 
Cured  J>y  Instructions.  The  refusal  of  the  court  to  strike 
an  answer  that  was  not  responsive  was  not  prejudicial 
error,  where  the  court  subsequently  told  the  jury  they 
could  not  consider  evidence  of  that  character. — McDann- 
ald  V.  WMhington  d  Columbia  River  Ry.  Co 686 

46.  Same — Instructions  not  Within  Issues.  The  modification 
by  the  court  of  a  requested  instruction  stating  a  general 
rule  of  law  by  adding  thereto  an  exception  to  the  general 
rule  would  not  be  prejudicial,  although  not  within  the 
issues  of  the  case,  when  the  adverse  party  did  not  claim 
recovery  by  reason  of  the  exception  and  there  was  evi- 
dently no  intention  of  the  court  to  apply  the  exception 
to  the  case  on  trial. — Id 686 

46.  Exceptions  to  Evidence — Su^UHency.  When  a  proper  ex- 
ception to  the  admission  of  testimony  has  been  taken,  but 
overruled  by  the  court,  it  is  sufficient  to  apply  to  subse- 
quent errors  of  the  same  kind  in  the  examination  of  the 
witness,  although  the  question  to  which  specific  objection 
was  raised  may  not  have  been  intelligently  and  respon- 
sively  answered. — DeWald  v.  Ingle 616 

47.  Failure  to  Serve  Notice  of  Appeal  on  Sureties.  An  ap- 
peal from  a  judgment  on  a  cost  bond  will  be  dismissed, 
where  the  sureties  on  the  bond  have  not  joined  in  the 
appeal  nor  been  served  with  notice  of  the  appeal. — Pierce 

v.  Commercial  Investment  Co 666 
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48.  Motion  to  DUmU^^Notice  of  Motionr^^uHciency  of 
Service.  A  certificate  of  service  of  a  motion  upon  the 
attorney  for  defendant  to  the  effect  that  the  sheriff,  haT- 
ins  made  diligent  search  for  such  attorney  without  heing 
able  to  find  him  at  his  usual  place  of  abode  or  anywhere 
else,  had  duly  served  the  motion  on  said  attorney  by 
leaving  a  copy  thereof  under  the  door  of  a  room  which 
he  believed  to  be  the  office  of  said  attorney.  Is  not  a 
sufficient  showing  of  service. — Rogers  v.  Trumhull 

49.  Same — Time  of  Service.  A  motion  to  dismiss  an  appeal 
will  not  be  considered,  where  the  appellant  has  not  had 
ten  days'  notice  required  by  the  supreme  court  rules  in 
such  cases. — Id.  €66 

50.  Failure  to  Serve  Notice  on  All  Parties.  An  appeal  from 
a  Judgment  in  favor  of  plaintiff  will  be  dismissed  on 
motion,  where  one  of  the  defendants  did  not  Join  in  the 
appeal  and  was  not  served  with  notice  thereof,  where  its 
answer,  though  an  admission  of  the  allegations  of  the 
complaint,  was  not  a  disclaimer  of  interest,  and  where 
it  appeared  from  the  record  that  it  had  a  very  lively  in- 
terest against  the  success  of  the  appellants. — First  Na- 
tional Bank  v.  Gordon  Hardware  Co 682 

See  Cebttobabi;  Cobforations,  6;  Coubts,  2;  Munici- 
pai.  ck>bporations,  1^,*  pleading,  3;  process,  2; 
Prohibition,  Writ  of,  2-5;  Receivers,  3;  Taxa- 
tion, 4. 

ARBITRATION  AND  AWARD. 

Agreement  for  8ul>mission — Waiver  of  Right  to  Claim. 
Where  the  status  quo  under  a  party  wall  agreement, 
which  provided  for  the  common  use  of  halls,  stairway 
and  elevator  in  adjoining  buildings,  and  that  in  case  of  a 
dispute  between  the  parties  resort  should  be  had  to  ar- 
bitration, was  disturbed  by  the  wrongful  action  of  one 
of  the  parties  in  dispossessing  the  other  from  the  free 
use  of  the  premises  in  dispute,  the  injured  party  may 
resort  to  the  courts,  instead  of  being  compelled  to  pro- 
pose an  arbitration. — Winsor  v.  Cferman  Savings  d  Loan 
Society    8W 
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ATTACHMENT.    See  Mandamus,  4;  Sales. 

ATTORNBT  AND  CLIENT. 

Assiffnment  of  OlienPa  Mortgage  to  Corporation — Effect 
of  Attomey*9  Ovmership  of  Btock.  Where  a  stockholder 
of  a  corporation,  while  acting;  as  attorney  for  mortgagor, 
procures  an  assignment  of  the  mortgage  to  his  corporar 
tion  at  a  large  discount,  his  interest  as  stockholder  is 
such  that  his  client  is  entitled  to  the  benefit  of  the  trans- 
action, and  the  corporation  would  not  be  entitled  to 
foreclose  for  more  than  the  amount  of  purchase  price 
and  taxes  paid,  with  interest  thereon,  and  a  reasonable 
attorney's  fee. — Security  Savings  Society  v,  Oofialan. . . .  266 

See  CoBPOBATioNs,  5;  CaiMinAL  Law,  8,  10,  11  r  Em- 
bezzlement, 1,  2,;  Pbocess,  1. 

BANKS  AND  BANKING. 

Loan  Made  hy  Officers — Ratification  hy  Directors,  The 
directors  of  a  bank  are  estopped  to  deny  the  authority  of 
the  cashier  and  assistant  cashier  in  the  extension  of 
credit  to  a  speculative  corporation  in  which  the  latter 
were  stockholders,  where  the  directors  had  known  of 
the  course  of  dealing  for  a  period  of  five  years  without 
making  objection  thereto,  and  consequently  the  loan  of 
the  bank's  money  to  such  corporation  under  such  cir- 
cumstances is  insufficient  to  establish  a  conyersion  of  the 
funds. — First  National  Bank  of  Pullman  v.  Oaddis 696 

See  Frauds,  Statute  of;  Tboveb  and  Convebsion,  1,  2, 

BARBERS.    See  Constitutional  Law,  1,  2;  Statutes,  1,  2. 

BILLS  AND  NOTES.    See  Witnesses,  3. 

BONDS.    See  Appeal,  23,  33,  43;  Pleading,  5. 

CANCELLATION  OP  INSTRUMENTS. 

Judgment  on  Pleadings — Denial  of  Immaterial  Issues. 
In  an  action  for  the  rescission  of  a  conveyance,  because 
the  obligation  to  support  the  grantor  during  his  life  had 
been  ended  by  the  death  of  the  grantees,  judgment  for  the 
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grantor  on  the  pleadings  was  warranted,  where  the  an^ 
Bwer  admitted  the  consideration  for  the  deed  and  the 
death  of  the  grantees  and  its  only  denials  were  ad- 
dressed to  the  immaterial  allegations  of  the  complaint 
that  the  sum  of  one  dollar  specified  in  the  deed  had  not 
heen  paid  and  that  the  grantees  had  not  supported  the 
grantor  for  certain  years. — Payette  v.  Ferrier 43 

CARRIERS. 

1.  Action  for  Lo8s  of  Oood9 — Title  of  Plaintiff.  In  an  ac- 
tion to  recover  the  value  of  hay  lost  through  the  negli- 
gence of  a  carrier,  while  stored  in  its  dock  awaiting  ship- 
ment, plaintiff's  ownership,  though  denied,  is  sufKcientiy 
established,  where  the  evidence  shows  that  plaintiff  em- 
ployed a  third  party  to  purchase  the  hay  for  it  and  de- 
liver same  at  the  dock  to  be  shipped  plaintiff,  who  had 
agreed  to  pay  such  third  party  a  stipulated  price  per 
ton,  when  it  appears  that  the  plaintiff  and  such  third 
party,  between  themselves,  always  treated  the  title  to  the 
hay  as  being  in  plaintiff. — Union  Feed  Co,  v.  Pacific 
Clipper  Line  28 

2.  Ejecting  Passenger — Breach  of  Contract — TortioiaActs — 
Misjoinder  of  Causes — Demurrer.  In  an  action  against 
a  railway  company  and  its  conductor  for  the  ejection  of 
a  passenger  from  a  train,  the  complaint  is  demurrable 
for  misjoinder  of  causes  of  action,  when  one  cause  is 
founded  upon  the  alleged  breach  of  contract  of  car- 
riage and  another  cause  is  founded  on  the  acts  of  the 
conductor  and  other  employees  in  bruising  and  muti- 
lating plaintiff  in  ejecting  him  from  the  train  with  un- 
necessary force  and  violence. — Clark  v.  Great  Northern 
Ry.  Co 6W 

3.  Same — Parties.  Where  the  conductor  on  a  railway  train, 
acting  as  agent  for  the  company,  refuses  to  comply  with 
the  terms  of  the  contract  of  carriage  held  by  a  passen- 
ger, the  company,  and  not  the  agent,  is  liable  for  the 
breach,  and  therefore  his  joinder  as  defendant  would  sub- 
ject the  complaint  to  demurrer. — Id €58 

4.  Same — Nonsuit  as  to  One  Cause — Elimination  of  Evi- 
dence in  Su^ymitting  Remaining  Cause  to  Jury.     In  an 


INDEX— Vol.  31.  701, 


CARRIERS — Continued. 

action  for  damages  for  ejecting  a  passenger  who  was 
attempting  to  ride  upon  a  scalper's  ticket  in  which  the 
complaint  set  up  as  causes  of  action  the  breach  of  con- 
tract of  carriage  and  the  tortious  acts  of  the  company's 
employees  in  forcibly  ejecting  plaintiff,  and,  after  the 
evidence  was  in,  the  plaintiff  was  nonsuited  as  to  the 
first  cause  of  action,  in  support  of  which  evidence  had 
been  admitted  tending  to  show  that  the  company  had 
waived  the  conditions  against  transfer  of  tickets  from 
the  original  purchaser,  had  encouraged  the  scalping  of 
tickets,  and  had  recognized  them  on  the  trains,  it  was 
error  for  the  court  to  refuse  to  instruct  the  jury  to  disre- 
gard such  evidence,  since  it  was  immaterial  on  the  only 
issue  remaining — the  question  of  whether  more  force 
than  was  necessary  had  been  used  in  putting  plaintifE 
off  the  train.— Id 658 

CERTIORARI. 

Remedy  6y  Appeal — Appropriation  of  Land  for  Drainage 
Purposes.  Certiorari  will  not  lie  to  review  errors  of  the 
trial  court  in  assessing  damages  and  benefits  to  lands  by 
reason  of  the  construction  of  a  drainage  S3rstem,  since  it 
is  provided  by  Laws  1901,  p.  181,  §  1,  that  appeal  In  such 
cases  "shall  bring  before  the  supreme  court  the  propriety 
and  justice  of  the  amount  of  damage  or  assessment  of 
benefits,"  thereby  affording  a  review  of  all  errors;  and 
the  adequacy  of  the  remedy  by  appeal  would  not  be  af- 
fected by  the  fact  that  the  lien  of  the  judgment  would 
attach  pending  the  determination  of  the  appeal. — State 
ex  rel.  Nelson  v.  Superior  Court 32 

CHARITIES.    See  Wnxs,  2. 

CITIZENS.    See  Public  Lands,  2. 

CLERKS  OF  COURT.    See  Costs,  1,  2. 

COMMUNITY  PROPERTY.     See  Estoppel,  3;  Husbaitd  and 
Wife,  2-5. 
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OOMPROMISB  AND  SETTLBMENT. 

Will  Contest — Construction  of  Compromise  Agreement. 
(  Where  a  compromise  of  a  will  contest  was  entered  into, 
whereby  it  was  agreed  that  a  certain  daughter  should 
have  all  the  real  estate  standing  in  the  name  of  de- 
ceased at  the  time  of  his  death,  "which  said  real  estate 
is  more  particularly  described  in  a  quit-claim  deed  exe- 
cuted in  conformity  with  this  stipulation  and  agree- 
ment," such  daughter  is  entitled  to  after  discovered  real 
estate  in  other  counties,  the  record  title  to  which  was  in 
the  deceased  at  the  time  of  his  death,  but  which  had  not 
been  described  in  the  quit-claim  to  her  because  unknown 
to  both  parties. — Lamona  v.  Cowley 297 

See  Judgment,  9. 
CONSTITUTIONAL  LAW. 

1.  Local  and  Class  Legislation.  The  act  to  regulate  barber- 
ing  (Laws  1901,  p.  349)  is  not  Yold  on  the  ground  of  be- 
ing local,  class,  and  special  legislation  because  of  the  fact 
that  it  divides  the  communities  of  the  state  into  classes, 
for  which  different  regulations  are  provided,  when  the 
law  is  made  to  operate  equally  upon  all  barbers  within 
the  respective  classifications. — State  v.  8harpless 191 

2.  Equal  Protection  of  Laws.  The  fact  that  a  law  provides 
for  the  issuance  of  a  certificate  without  examination,  up- 
on the  payment  of  one  dollar,  to  all  barbers  carrying  on 
their  occupation  in  cities  of  the  first,  second  and  third 
classes  at  the  time  the  act  took  effect,  while  barbers  sub- 
sequently coming  into  those  cities  would  be  required  to 
stand  examination  and  pay  five  dollars  for  a  certificate, 
would  not  render  the  act  void  as  discriminating  against 
one  class  of  citizens  in  favor  of  others,  since  the  law 
operates  equally  upon  all  who  fall  under  its  operation. 

— M 191 

3.  Equal  Privileges — Mileage  of  County  Superintendents. 
Section  8  of  the  act  of  March  19, 1901  (Laws  1901,  p.  377) 
authorizing  county  superintendents  to  charge  five  cents 
mileage  in  counties  of  the  first  to  the  tenth  classes  in- 
clusive and  ten  cents  mileage  in  all  counties  having  a 
higher  class  number  than  the  tenth,  does  not  violate  art 
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1,  S  12,  of  the  state  constitution,  which  prohibits  the  pas- 
sage of  laws  granting  to  any  citizen  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all. — Henry  v,  Thurston 
County   638 

4.  Equal  protection  of  the  Laws,  Such  a  law  cannot  be 
said  to  operate  unequally,  and  therefore,  in  violation  of 
the  fourteenth  amendment  of  the  United  States  consti- 
tution, in  the  absence  of  a  showing  that  the  cost  of  travel 
is  the  same  in  all  counties. — Id 638 

See  Physicians  and  Surgeons,  2;  Witnesses,  4,  6. 
CONTRACTS. 

1.  Breach — Damages — Evidence,  In  an  action  for  damages 
for  breach  of  contract  to  return  plaintift  to  Seattle  at 
the  close  of  the  Alaska  salmon  season,  evidence  of  the 
average  earnings  of  fisherman  in  the  waters  of  Puget 
Sound  during  the  time  plaintiff  was  detained  therefrom 
after  the  close  of  the  Alaska  season  was  admissible,  when 
it  appeared  that  fishing  was  the  fixed  occupation  of  plain- 
tiff, that  he  was  the  owner  of  appliances  which  enabled 
him  to  engage  in  that  occupation,  and  was  reasonably 
certain  of  employment  in  the  waters  of  Puget  Sound  at 
his  particular  occupation. — Johnson  v,  San  Juan  Fish  d 
Packing  Co 238 

2.  Same.  In  an  action  to  recover  damages  for  delay  in 
transporting  plaintiff,  with  his  boat,  fishing  tackle  and 
helper  from  Alaska  to  Seattle,  a  verdict  allowing  three 
dollars  per  day  on  account  of  the  helper  during  the  per- 
iod of  detention  was  erroneous,  in  the  absence  of  evidence 
showing  the  reasonable  value  of  such  services  to  be 
worth  that  sum,  the  defendant  not  being  bound  by  the 
contract  rate  of  wages  between  plaintiff  and  his  helper, 
nor  by  evidence  of  the  value  of  such  helper's  services  as 

a  fisherman. — Id 238 

3.  Breach — Nonsuit,  In  an  action  to  recover  for  a  breach 
of  contract,  a  motion  for  nonsuit  was  properly  denied, 
where  it  appeared  that  defendant  had  contracted  with 
twelve  laborers,  as  a  partnership,  for  their  services  in 
excavating  and  tunneling  along  a  railway  line,  that. 
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upon  a  change  of  route,  six  of  the  men  quit  work  and  re- 
fused to  return,  but  that  the  others  continued  work  un* 
der  a  new  agreement  whereby  they  were  to  receive  a 
stated  amount  of  cash  for  work  done  under  the  partner- 
ship contract  and  were  to  be  paid  days'  wages  for  their 
future  labor,  and  that  defendant  had  committed  a  breach 
of  such  contract  by  refusing  to  make  the  cash  payments, 
or  to  permit  them  to  go  on  with  the  work  after  they  had 
entered  upon  it  under  the  new  contract. — Anderson  v. 

McDonald   274 

4.  Same.  Where  a  contract  contemplates  the  making  of 
cash  payments  for  labor  performed,  the  refusal  to  make 
such  payments  constitutes  a  breach,  for  which  suit  may 
be  maintained. — Id 274 

6.  Same.  Where  defendant,  after  entering  into  a  contract 
for  the  services  of  plaintiff's  assignors,  and  upon  the 
performance  of  which  they  had  entered,  told  them  that 
he  had  taken  charge  of  the  work  himself,  that  there  was 
nojthing  more  for  them  to  do,  and  that  he  would  not  pay 
them  another  cent,  his  conduct  amounted  to  a  refusal  to 
permit  them  to  proceed,  and  constituted  such  a  breach  as 
to  warrant  a  recovery  for  the  amount  unpaid  for  services 
rendered. — Id 274 

See    Carriers,    3;     Compromise    and    Setxixment; 

LiANDLOED  and  TENANT,   1;    MASTER  AND   SERVANT, 

2-5;  Sales;  Vendor  and  Purchaser,  1. 

CONVICTS.    See  Criminai.  Law,  19. 

CORPORATIONS. 

1.  Title  to  Office — Determination  in  Replevin  Suit — Injunc- 
tion. The  title  to  a  corporate  office  cannot  be  tried  in  an 
action  of  replevin  to  recover  the  personal  property  of  the 
corporation  from  an  officer  in  possession  of  the  office  and 
performing  its  duties  under  a  bona. fide  claim  of  right; 
hence  an  order  of  the  court  granting  a  temporary  man- 
datory injunction  directing  the  incumbent  to  turn  over 
all  the  property  and  insignia  of  his  office  to  a  third  party 
pending  the  determination  of  such  action  was  erroneous. 
— Standard  Oold  Mining  Co.  v.  Bpers. 100 
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2.  Oanveyances — Authority  of  OfUcers  to  Execute — Presump- 
tiofie.  The  authority  of  officers  of  a  corporation  to  exe- 
cute a  deed  will  be  conclusively  presumed,  although 
there  was  no  express  authorization  therefor,  when  it  ap- 
I)ears  that  the  board  of  directors  had  by  resolution  given 
the  president  general  authority  to  dispose  of  the  cor- 
porate lands,  for  which  he  and  the  secretary  were  em- 
powered to  execute  the  proper  deeds  in  behalf  of  the 
corporation;  that  the  president  sold  certain  lands  under 
contract  that  the  purchaser  should  erect  thereon  a  flour- 
ing mill  of  certain  capacity,  which  was  done  in  accord- 
ance with  the  contract;  that  the  officers  and  stockhold- 
ers knew  all  about  the  transaction  at  the  time,  but  did 
not  attempt  to  repudiate  the  authority  until  long  after 
the  benefits  of  the  conveyance  had  been  received  by  the 
corporation. — W€8t  Seattle  Land  d  Imp.  Co.  t?.  2fovelty 
Mill  Co 436 

3.  Same — Estoppel.  Where  the  officers  of  a  corporation, 
under  a  general  authorization  to  sell  lands,  sold  and 
conveyed  certain  lands  by  quit-claim  deed,  in  considera- 
tion of  the  expenditure  of  a  large  sum  of  money  in  im- 
proving same,  and,  on  the  discovery  that  the  corporation 
had  no  title,  a  guaranty  was  given  by  the  officers  that 
title  would  be  acquired  from  the  state  and  transferred  to 
the  purchaser,  and  in  reliance  thereon  the  purchaser 
made  the  improvements  with  the  full  knowledge  of  the 
officers  and  stockholders  of  the  corporation,  who  made 
no  attempt  to  repudiate  the  transaction  until  long  after- 
wards, the  corporation  is  estopped  from  asserting  owner- 
ship under  the  after-acquired  title,  on  the  ground  that 
the  transactions  of  the  officers  were  in  excess  of  their 
authority. — Id 43R 

4.  Transfer  of  Stock — Action  Against  Corporation — Suffi- 
ciency of  Complaint.  An  action  by  an  assignee  of  shares 
of  stock,  which  had  been  subscribed  for  by  his  assignor, 
to  compel  the  corporation  to  issue  them  to  plaintiff  does 
not  state  a  cause  of  action  when  it  fails  to  allege  a 
transfer  of  the  stock  upon  the  books  of  the  company  or 
facts  showing  the  duty  of  the  company  to  enter  the 
transfer,  since  it  is  provided  in  Bal.  Code,  S  4261,  that 
such  transfer  shall  not  be  valid,  except  between  the 

46-31  WASH. 
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parties  thereto,  until  the  same  shall  have  been  entered 
upon  the  hooks  of  the  company. — Lacaff  v,  Dutcli  Miller 
Mining  d  Smelting  Co 56$ 

6.  Powers  of  Vice  President — Employment  of  Counsel.  The 
acts  of  counsel  for  a  corporation  appointed  by  a  yioe 
president  thereof  are  binding  on  the  corporation,  where 
the  president  had  resigned  and  left  the  country,  and  the 
vice  president  was  the  acting  president — Femald  v. 
,        Spokane  d  B.  C.  Tel,  d  Tel.  Co 672 

6.  Insolvency — Appointment  of  Receiver.  The  action  of 
the  trial  court  in  appointing  a  receiver  for  a  corporation 
upon  the  application  of  a  creditor  will  not  be  disturbed 
on  appeal  on  a  showing  made  that  the  corporation  had 
been  conducting  a  telephone  business  which  it  had  re- 
cently abandoned  upon  a  transfer  of  its  franchises  and 
business  to  another  company;  that  it  was  allowing  its 
entire  tangible  property,  consisting  of  wires,  poles  and 
telephone  instruments  to  go  to  ruin,  without  any  effort 
to  care  therefor;  and  that  the  board  of  trustees  cannot 
agree  upon  the  management  of  its  affairs,  and  that  the 
company  must  continue  without  official  management, 
unless  a  receiver  be  appointed. — Id 672 

See  Attorney  and  Client;    Banks  and  Banking; 
Public  Lands,  2. 

COSTS. 

1.  Jury  Fee  in  Civil  Cases — Repeal  of  Statute.  The  act  of 
1857  providing  that  a  jury  fee  of  $12  shall  be  taxed  as 
costs  in  civil  actions  was  impliedly  repealed  by  the  gen- 
eral act  on  the  subject  of  fees  and  costs,  found  in  Laws 
1893,  p.  421,  which  enumerates  the  fees  to  be  collected 
by  clerks  of  superior  courts,  expressly  stating  that  cer^ 
tain  fees  shall  be  collected  in  causes  tried  by  a  jury, 
but  nowhere  specifying  a  jury  fee  among  them. — Nelson 

v.  Nelson  Bennett  Co 116 

2.  Clerk's  Fees — Collectible  on  Motion  to  Revive  Judgment. 
A  motion  to  revive  a  judgment  is  in  the  nature  of  a  new 
suit,  for  which  the  clerk  is  entitled  to  charge  the  fees 
provided  by  Laws  1893,  p.  421,  §  1,  for  the  commence- 
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ment  of  actions,  even  though  all  fees  have  been  paid  In 
full  in  the  action  in  which  the  original  judgment  was 
rendered. — State  ex  rel,  Qnincy  v,  Collins 664 

3.  Liability  of  County — Invalid  Attempt  of  Supervisor  to 
Collect  Poll  Tax,  An  action  by  a  road  supervisor,  under 
Bal.  Code,  §  3822,  to  enforce  the  payment  of  a  road  poll 
tax  is  a  proceeding  in  behalf  of  the  county,  and  hence 
where  a  judgment  obtained  by  the  road  supervisor  be- 
fore a  justice  of  the  peace  is  vacated  and  set  aside  in 
the  superior  court,  a  judgment  against  the  county  for 
costs  is  warranted,  inasmuch  as  the  failure  to  obtain  a 
valid  judgment  cannot  be  imputed  to  the  justice  and 
supervisor  as  a  tort,  so  as  to  exonerate  the  county  from 
liability. — State  ex  rel.  Dean  v.  Lamping 652 

See  Judgment,  6;  Tbial,  4. 

COUNTIES.    See  Costs,  3;  Eminent  Domain,  4. 

COUNTY  SUPERINTENDENT  OP  SCHOOLS.    See  Constitu- 
tion al  Law,  3,  4. 

COURTS. 

1.  Jurisdiction  of  Superior  Court — Injunction  Against  Ex- 
ecution Sale.  The  superior  court  has  the  jurisdiction  of 
an  action  whose  subject  matter  is  the  restraining  of  an 
alleged  illegal  execution  sale  of  property  which  lies 
within  the  territorial  jurisdiction  of  the  court. — Noerd- 
linger  v.  Huff 360 

2.  Appellate  Jurisdiction  of  Supreme  Court — Validity  of 
Statute,  Where  the  supreme  court  obtains  jurisdiction 
of  an  appeal  in  an  action  in  which  the  original  amount 
In  controversy  does  not  exceed  the  sum  of  |200,  merely 
because  of  the  fact  that  the  validity  of  a  statute  is  put 
in  issue  as  to  one  of  several  causes  of  action  Included 
in  the  complaint,  its  jurisdiction  extends  only  to  the 
cause  of  action  affected  by  the  statute. — Henry  v.  Thurs- 
ton County   638 

See  Depositions;  Eminent  Domain,  4;  Executors 
AND  Admin isTBATOBS,  2;  Prohibition,  Writ  of, 
3;  Receivers,  2;  Wnxs,  1. 
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1.  Covenant  of  Warranty — Loss  of  Part  of  Lond — Action 
for  Breach — Measure  of  Damages,^  The  measure  of 
damages  for  breach  of  a  covenant  of  warranty,  where 
title  has  failed  to  part  of  the  tract  conveyed,  is. such 
proportion  of  the  consideration  paid  as  the  value  of  that 
part  of  the  land  to  which  the  title  has  failed  bears  to 
the  value  of  the  whole  tract,  together  with  interest  on 
such  proportion. — West  Coast  Mfg.  d  Inv.  Co.  t?.  West 
Coast  Imp,  Co 610 

2.  Same — Conditions  of  Contract  of  8ale — Merger  in  Deed. 
In  determining  the  purchase  price  of  land  with  a  view  to 
fixing  the  measure  of  damages  upon  a  breach  of  war- 
ranty, the  value  of  improvements  placed  upon  the  land 
by  the  grantee  cannot  be  included,  although  the  con- 
tract for  a  conveyance  was  conditioned  upon  the  erec- 
tion of  the  improvement  and  the  payment  of  the  money 
consideration,  inasmuch  as  such  preliminary  contract 
had  become  merged  in  the  deed  upon  which  the  action 
was   founded. — Id $10 

CRIMINAL  LAW. 

1.  Evidence — Record  in  Former  Case—0})jection8  to  Rele- 
vancy. A  general  objection  to  the  competency  and  rele- 
vancy of  the  testimony  given  in  another  case  and  of- 
fered in  evidence,  will  not  permit  appellant  to  urge  the 
incompetency  and  irrelevancy  of  specific  portions  there- 
of, where  the  testimony,  as  a  whole,  was  competent,  ma- 
terial and  relevant. — State  v.  Douette 6 

2.  Instructions — Duty  of  Jury  to  Disregard  Verdict  in  Oth- 
er Cause — Necessity  for  Requests.  The  failure  of  the 
court  in  a  perjury  case  to  charge  the  jury  not  to  con- 
sider as  any  evidence  of  the  guilt  of  defendant  the  ver- 
dict and  judgment  included  in  the  record  of  the  cause  in 
which  the  alleged  false  testimony  had  been  given,  and 
which  record  had  been  admitted  in  evidence  In  the  per- 
jury case  as  matter  of  inducement,  could  not  be  urged 
as  error,  where  defendant  had  not  requested  instruc- 
tions upon  that  feature  of  the  case. — Id € 

3.  Same — Harmless   Error.     The   action   of  *the   court  in 
submitting  the  question  of  the  materiality  of  alleged 
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false  testimony  to  the  Jury»  instead  of  charging  that  It 
was  material,  was  not  prejudicial,  where  the  jury  by 
their  verdict  found,  in  eftect,  that  the  testimony  was 
material. — Id 6 

4.  Same — Elements  of  Crime.  The  failure  of  the  court,  in 
charging  the  jury,  to  define  the  crime  of  perjury  in  the 
statutory  language  was  not  prejudicial,  where  the  court 
instructed  them  as  to  what  it  was  necessary  to  find  be- 
yond a  reasonable  doubt  in  order  to  convict  defendant, 
and,  in  so  doing,  pointed  out  all  the  essential  elements 

of  the  crime — Id 6 

5.  Jurors — Competency — Waiver  of  Objections.  Under  Bal. 
Code»  §  4736,  which  provides  that  the  verdict  of  a  jury 
shall  not  be  affected  by  reason  of  the  incompetency  of  a 
juror,  unless  the  juror  was  challenged  for  specific  cause 
before  verdict,  a  ground  of  objection  to  a  juror  will  be 
deemed  waived  when  the  specific  point  was  not  urged  as 
the  basis  of  a  challenge. — State  v.  Lewis : 75 

6.  Plea  of  Former  Acquittal — Reply  Unnecessary.  A  plea 
of  former  acquittal  does  not  stand  admitted  by  reason  of 
a  failure  to  reply  thereto,  in  the  absence  of  a  statute 
requiring  the  denial  of  such  a  plea. — Id 76 

7.  Same — Allegations  of  Plea.  Semhle,  that  under  Bal. 
Code,  §  6900,  requiring  a  plea  of  former  acquittal  to  state 

the  date  of  judgment,  the  absence  of  such  allegation 
would  render  the  plea  bad. — Id 75 

8.  Instructions.  In  a  prosecution  for  embezzlement  in 
which  the  state  relied  upon  the  relation  of  agency  in- 
stead of  that  of  attorney  and  client,  the  use  of  the  de- 
scriptive word  "attorney"  in  the  court's  charge,  in  re- 
ferring to  the  defendant,  would  not  constitute  error, 
where  the  gist  of  the  instruction  dealt  with  the  relation 

of  agency. — Id 75 

9.  Meet  Witnesses  Face  to  Face — Waiver.  A  defendant's 
constitutional  right  to  have  the  witnesses  against  him 
produced  in  court  may  be  waived;  and  an  agreement  by 
a  defendant,  in  order  to  avoid  a  continuance,  that  one 
of  the  state's  absent  witnesses  would  testify  to  certain 
facts  would  constitute  such  waiver. — Id, 75 
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10.  Evidence — Admisaihility  of  Account  Books.  In  the 
prosecution  of  an  attorney  for  the  embezzlement  of  his 
client's  money,  the  office  books  of  defendant's  firm,  con- 
taining accounts  with  their  general  clientage,  including 
the  prosecuting  witness,  were  properly  excluded,  where 
they  contained  self-serving  entries  made  without  knowl- 

■  edge  of  the  prosecuting  witness — Id 75 

11.  Prosecution  for  Embezzlement — Election  Between  Charg- 
es. In  a  prosecution  for  embezzlement,  a  motion  requir- 
ing the  state  to  elect  whether  it  relied  upon  the  fiduciary 
relation  of  attorney  and  client  or  of  principal  and  agent 
was  fully  met  by  the  state's  announcement  that  it  elected 
to  rely  upon  the  fiduciary  relation  of  principal  and 
agent,  and  not  that  of  attorney  and  client — Id 75 

12.  Misconduct  of  Prosecuting  Attorney.  Misconduct  of 
counsel  cannot  be  urged  on  appeal,  unless  the  trial  court 
was  asked  to  correct  it,  and  to  properly  instruct  the  Jury 
concerning  same,  followed  by  exception  in  case  of  the 
court's  refusal. — State  v.  Bailey 89 

13.  Instructions— Charge  as  to  Lesser  Offenses.  Where 
there  Is  no  evidence  tending  to  support  lesser  offenses 
than  that  charged  in  the  information,  it  is  not  error  for 
the  court  to  fall  to  instruct  the  jury  that  they  may  re- 
turn a  verdict  of  guilty  of  the  lesser  offenses — Id 89 

14.  Instructions — Curing  Error  in  Charge.  A  misstatement 
In  ah  instruction  to  the  effect  that  justifiable  homicide  is 
the  killing  of  one  who  "manifestly  intends"  to  commit  a 
felony  against  the  slayer,  was  cured  by  the  subsequent 
charge  in  the  same  instruction  that  a  person  may  act  in 
self-defense  when  he  in  good  faith,  as  a  reasonable  man, 
has  cause  to  believe  that  his  life  is  in  danger,  whether 
the  belief  be  founded  on  conditions  which  are  real  or 
only,  apparent. — State  v,  Crawford 260 

15.  Commencement  of  Trial — Indorsement  of  Witnesses  on 
Information.  A  trial  does  not  begin  until  the  accept- 
ance and  swearing  of  the  jury,  and  the  names  of  wit- 
nesses may  properly  be  Indorsed  upon  an  information  at 
any  time  prior  to  the  commencement  of  the  trial. — State 

V.  ■  Lewis   615 
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16.  Bill  of  Particulars.  In  a  prosecution  for  embezzlement 
the  refusal  of  the  court  to  require  a  bill  of  particulars 
to  be  furnished  Is  not  erroneous,  where  the  Information 
presents  a  clear  statement  of  facts  In  setting  forth  the 
facts  constituting  the  crime  with  which  defendant  is 
charged. — Id 516 

17.  Former  Jeopardu — Discharge  of  Jury  on  Holiday.  A 
holiday  not  being  dies  non  juridicus  but  having  only 
such  sanctity  as  Is  attached  to  it  by  statute,  the  action 
of  the  court  in  discharging  a  Jury  In  a  criminal  case  on 
a  holiday  because  of  its  inability  to  agree  would  not  be 
a  void  act,  under  our  statutes,  so  as  to  constitute  former 
jeopardy  entitling  the  defendant  to  a  discharge. — Id 616 

18.  Pleading — Reply  by  State  Unnecessary.  It  is  not  neces- 
sary for  the  state  to  avoid  by  reply  any  defense  set  up  in 
a  criminal  case,  as  the  only  pleadings  provided  by  stat- 
ute on  the  part  of  the  state  are  the  information  or  in- 
dictment.— Id 615 

10.  Trial  of  Convict  Under  Sentence  Upon  Another  Charge. 
The  superior  court  of  a  county  has  jurisdiction  to  re- 
move from  the  penitentiary  a  convict  under  sentence, 
for  the  purpose  of  trying  him  upon  another  charge  and 
of  re-sentencing  him,  in  case  of  conviction,  to  a  term 
beginning  at  the  expiration  of  the  current  term  which 
he  Is  serving. — Clifford  v.  Dryden 545 

See  Embezzlement;  Homicide;  Indictment  and  In- 
formation; JuBT,  1-9;  Justice  of  Peace;  Lar- 
ceny; Nuisance,  7;  Physicians  and  Suboeons, 
4;  Rape;  Robbeby;  Statutes,  1,  2. 

DAMAGES. 

Excessive  Damages — Personal  Injuries.  A  verdict  for 
$10,000  on  account  of  personal  injuries  is  excessive, 
where  no  bones  are  broken,  no  disfigurement  inflicted, 
and  the  evidence  of  permanent  impairment  very  slight, 
showing  only  an  injury  to  the  nervous  system  which 
might  or  might  not  remain  permanently;  it  appearing 
that  plaint! fit  though  incapacitated  for  work  more  or  less 
for  a  period  of  several   months,  and  having  suffered 
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much  pain,  had  been  in  bed  from  his  injuries  but  six 
days,  and  that  the  trial  court  expressed  graye  doubts  as 
to  the  Justice  of  the  verdict  in  passing  upon  a  motion 
for  a  new  trial. — McDannald  v,  WoBhinffton  d  Oolumbia 
River  Ry.  Co 686 

See  Contracts,  1,  2;  Covenants,  1;  Death  by 
Wbongful  Act;  Eminent  Domain,  1-4,  8,  9;  Evi- 
dence, 2;  Forcible  Entry  and  Detainer,  5; 
Parent  and  Child;    Perjury. 

DEMAND.    See  Vendor  and  Purchaser,  3. 

DEATH  BY  WRONGFUL  ACT. 

Excessive  Damages.  A  verdict  of  $10,000  for  the  death  of 
a  coal  miner  through  defendant's  negligence  was  ezces- 
sive,  where  the  deceased  was  a  man  fifty-flve  years  of 
age,  with  an  expectancy  of  life  of  seventeen  years,  and 
an  earning  capacity  of  |50  per  month,  which  could  not 
presumably  be  continued  without  intermission  until  he 
was  seventy-two  years  of  age,  especially  in  view  of  the 
fact  that  his  employment  had  never  been  constant  prior 
to  the  time  of  his  death.. — Votoell  v.  Issttgtuth  Coal  Co,,  108 

DEEDS. 

Quitclaim  Deed — Conveyance  of  After-Acquired  Title. 
A  quitclaim  deed  which  recites  that  it  remises,  releases 
and  quitclaims  to  the  grantee  certain  lands,  "to  have  and 
to  hold  all  and  singular  the  said  described  premises, 
together  with  the  appurtenances  unto  the  said  party  of 
the  second  part  and  to  his  heirs  and  assigns  forever," 
is  sufficient  to, pass  an  after-acquired  title,  under  Bal. 
Code,  §  4521,  which  provides  that  a  statutory  quitclaim 
deed  does  not  convey  after-acquired  title,  "unless  words 
are  added  expressing  such  intention,"  and  under  Id. 
§  4538a,  which  provides  that  whenever  any  person  sells 
land  in  the  state  without  having  title  at  the  time,  and 
afterwards  acquires  a  title  thereto,  "such  title  shall 
inure  to  the  benefit  of  the  purchasers." — West  Seattle 
Land  d  Imp.  Co.  v.  Novelty  Mill  Co 435 


See  Covenants,  1,  2;  Mortgaoes,  1. 
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DENTISTS.    See  Physicians  and  Suboeons,  1-3. 

DBPOSITIONS. 

Power  of  Court  to  Issue  OommissUma  in  Probate  Pro- 
ceedinga.  The  superior  court  has  power  to  issue  a  com- 
mission  to  take  depositions  of  witnesses  in  a  proceeding 
in  probate  pending  before  it»  either  under  the  provisions 
of  Bal.  Code,  §6017  (Pierce's  Code,  S979),  authorizing 
testimony  to  be  taken  by  deposition  to  be  read  in  evi- 
dence in  actions  or  proceedings  pending  in  any  court, 
or  under  Pierce's  Code,  §  2333,  which  expressly  author- 
izes a  probate  court  to  issue  a  commission  to  take  the 
depositions  of  witnesses. — Reformed  Presbyterian 
Church  V,  McMillan  643 

DISMISSAL  AND  NONSUIT.     See  Appeal,    24,    28;     Con- 
tracts, 3;    Equity,  1;    Office  and  Officebs,  2. 

DIVORCE. 

1.  Alimonu — Effect  of  Remarriage  of  Party  Bound  to  Pay. 
The  subsequent  remarriage  of  a  divorced  husband  will 
not  relieve  him  from  the  obligation  of  a  decree  to  pay 
alimony  for  the  support  of  his  divorced  wife  and  minor 
child,  even  if  the  additional  burdens  imposed  by  such 
remarriage  tend  to  exhaust  his  earnings,  since  his 
divorced  wife  and  child  have  a  prior  claim  thereon,  until 
the  modification  of  the  decree  in  a  direct  proceeding  . 
therefor. — State  ex  rel,  Brovm  v.  Brown 397 

2.  Residence  of  Plaintiff.  Residence  in  the  state  and  county 
a  year  prior  to  an  action  for  a  divorce  is  sufficiently 
established  by  evidence  showing  that 'plaintiff  took  up 
her  residence  in  Seattle  some  twenty  months  prior  to 
the  commencement  of  action,  and  that,  while  she  had 
been  out  of  the  state  a  portion  of  the  time,  it  had  merely 
been  for  employment,  her  baby  having  been  left  within 
the  state  and  it  having  been  her  constant  intention  to 
make  Seattle  her  home. — Summerville  v,  Summerville. .  411 

DRAINAGE.    See  Certiorari. 

ELECTIONS  AND  VOTERS.    See  Schools  and  School  Dis- 
tricts, 2. 
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EMBEZZLEMENT. 

1.  Claim  of  Lien  for  Attomeff's  Feet— Good  Faith — Ques- 
tion for  Jury.  In  a  prosecution  of  an  attorney  for  the 
embezzlement  of  funds  belonging  to  a  client,  the  court  Is 
warranted  In  submitting  the  cause  to  the  Jury,  although 
there  may  be  a  civil  action  pending  between  the  attor- 
ney and  his  client  Involving  the  right  to  such  funds 
under  a  claim  of  Hen,  when  there  Is  evidence  tending 
to  show  that  the  claim  of  Hen  was  not  asserted  in  good 
faith. — State  v.  Lewis 75 

2.  Evidence,  Under  an  Information  charging  the  embez- 
zlement of  a  specific  sum  of  money,  proof  of  the  receipt 
and  conversion  of  a  part  of  the  fund  is  sufficient  to 
sustain  a  conviction. — Id 75 

3.  Sufficiency  of  Information — Allegation  of  Agency.  Under 
Bal.  Code,  §7119,  which  provides  that,  if  any  agent, 
clerk,  officer,  servant,  or  person  to  whom  any  money  or 
other  property  shall  be  intrusted,  with  or  without  hire, 
shall  fraudulently  convert  the  same  to  his  own  use,  he 
shall  be  guilty  of  larceny,  an  information  sufficiently 
charges  the  crime  of  larceny  by  embezzlement,  where  it 
charges  that  defendant,  as  county  auditor,  received  a 
county  warrant,  the  property  of  another  which  was 
Intrusted  to  him  by  virtue  of  his  office,  and  which  he 
afterwards  fraudulently  and  feloniously  converted  to  his 
own  use. — State  v.  Raby Ill 

4.  Subject  of  Larceny — Undelivered  County  Warrant.  A 
warrant  drawn  by  a  county  auditor  and  placed  upon  the 
files  of  the  office,  pursuant  to  the  order  of  the  commis- 
sioners upon  an  approved  claim  against  the  county, 
is  a  thing  of  value  although  never  having  been  delivered 

to  the  proper  owner. — Id Ill 

See  Criminal  Law,  8,  10,  11,  16;    Indictment  and 
Information. 

EMINENT  DOMAIN. 

1.  Appropriation  of  Land  for  Drainage  Purposes  —  Sufi- 
ciency  of  Petition.  A  petition  for  condemnation  of  lands 
for  ditch  purposes,  under  Laws  1895,  p.  142,  is  not  demur- 
rable for  want  of  an  averment  that  an  offer  to  purchase 
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was  made  prior  to  the  beginning  of  suit,  since  the 
statute  is  in  the  alternative,  and  authorizes  the  county 
commissioners  to  either  purchase  or  condemn. — Lewis 
County  V.  Schohey 357 

2.  Same.  The  petition  in  a  proceeding  instituted  by  county 
commissioners  for  the  condemnation  of  land  necessary 
for  the  construction  of  a  ditch  need  not  set  forth  in 
exhaustive  detail  all  the  steps  taken  by  the  commission- 
ers, but  is  sufficient  if  it  notifies  defendants  In  plain  and 
specific  language  of  the  issues  to  be  tried. — Id 357 

8.  Bame — Damages  —  To  'Whom  Assessable.  A  judgment 
awarding  damages  for  the  appropriation  of  land  for 
ditch  purposes  against  the  ditch  district,  which  might 
be  an  irresponsible  party,  instead  of  against  the  county 
in  whose  name  the  action  was  instituted,  would  work 
no  injury  to  the  person  whose  property  was  damaged, 
where  the  Judgment  provided  that  the  proceedings 
should  stand  abated  unless  the  damages  were  paid  within 
a  specified  time. — Id 357 

4.  Same — Costs.  Where  proceedings  for  the  appropriation 
of  land  for  ditch  purposes  are  instituted  in  the  name 
of  a  county,  but  in  reality  for  the  benefit  of  a  ditch 
district,  which  is  the  real  party  in  interest,  the  district 
and  not  the  county  would  be  liable  for  the  costs. — Id 357 

5.  Appropriation  by  Railway  Corporation — State  Lands 
Held  Under  Contract  of  Sale.  Under  the  power  of 
eminent  domain  granted  railway  companies  by  Bal. 
Code,  §§  4333,  4334,  which  authorize  them  to  condemn 
such  "land,  real  estate,  or  premises"  as  may  be  neces- 
sary for  right  of  way,  such  companies  are  empowered 
to  appropriate  the  equitable  interest  in  tide  lands  held 
by  purchasers  from  the  state  under  contract  of  sale, 
subject  only  to  the  right  of  re-entry  and  forfeiture  on 
the  part  of  the  state  for  a  failure  to  pay  the  balance  of  the 
purchase  price  according  to  the  terms  of  the  state's  con- 
tract.— State  ex  rel.  Trimble  v.  Superior  Court 445 

6.  Same  —  Condemnation  Proceedings  —  Necessary  Parties. 
Under  Bal.  Code,  §  6638,  which  provides  that  notice  of 
condemnation  proceedings  shall  be  served  on  each  and 
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every  person  named  in  the  petition  as  owner,  incum- 
brancer or  otherwise  interested  therein,  and  that  want 
of  senrice  of  such  notice  shall  render  subsequent  pro- 
ceedings void  as  to  the  person  not  served,  but  all  per- 
sons or  parties  served  with  notice  shall  be  bound,  the 
failure  to  serve  all  interested  parties  would  not  invali- 
date the  proceedings  against  such  as  were  included  aa 
parties  and  properly  served  with  notice. — /d 445 

7.  Bame — Lease  of  Roctd — Effect.  The  fact  that  a  railway 
company  had  leased  its  line  of  road  to  another  corpora- 
tion and  does  not  operate  its  road  nor  possess  any  roll- 
ing stock  of  its  own,  would  not  deprive  it  of  the  power 

of  condemning  private  property. — Id 446 

8.  Appropriation  of  Land — Measure  of  Damages.  In  con- 
demnation proceedings  to  appropriate  a  right  of  way  for 
ditch  and  flume  purposes  through  defendant's  land,  the 
measure  of  defendant's  damages  would  be  the  value  of 
the  land  taken,  together  with  the  decrease  in  value  of 
the  balance  of  defendant's  lands  lying  in  one  continu- 
ous tract  adjacent  to  that  taken,  but  not  the  Injury  to 
other  tracts  which  merely  have  a  common  comer  and 
are  not  otherwise  part  of  a  continuous  tract. — Sultan 
Water  d  Power  Co.  v.  Weyerhauser  Timber  Co 65S 

9.  Same — Resulting  Injury  to  Right  of  Navigation.  Where 
lands  are  appropriated  for  the  purpose  of  constructing 
a  dam  across  a  navigable  stream  with  one  end  resting  on 
the  lands  sought  to  be  appropriated,  damages  by  reason 
of  the  obstruction  of  navigation  would  not  be  an  ele- 
ment for  consideration  in  the  condemnation  proceed- 
ings, but  it  would  be  necessary  to  litigate  such  damages 

in  another  action  brought  for  the  specific  purpose. — Id.,  55S 

10.  Bame — Public  Use — Evidence.  Where  the  court  has 
already  adjudged  that  the  appropriation  of  land  fof  the 
construction  of  a  dam  across  a  stream  was  for  a  public 
use,  it  was  not  error  for  it  to  exclude  evidence  to  the 
effect  that  the  approprlator  had  stated  the  water  was  to 
be  used  as  a  fish  pond. — Id W 

See  Cebtiobabi. 
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1.  Denial  of  Equitable  ReHef—Diamieaal  of  Action.  Where 
the  equitable  jurisdiction  of  the  court  had  failed  by  rea- 
son of  the  bad  faith  of  plaintlflis  in  attempting  to  enforce 
a  lien  for  more  than  they  were  entitled  to,  it  was  not 
error  for  the  court  to  dismiss  the  action  and  compel 
plalntiflEs  to  pursue  their  remedy  at  law. — RobiTUon  v. 
Brooks    60 

2.  Relief  Warranted  by  Facta  EatablisTied.  Under  such  cir- 
cumstances, the  facts  alleged  showed  a  case  for  specific 
performance,  but,  the  Jurisdiction  of  a  court  of  equity 
having  attached,  the  court  was  warranted  in  decreeing 
that  title  bequieted,  inasmuch  as  the  action  was  brought 
by   one   in   possession   and   having   the   equitable   title 

against  the  heirs  of  the  Intestate,  and  such  relief  is  the 
equivalent  of  specific  performance. — Davies  v.  Oheadle. . .  168 

3.  Enforcement  of  Fraudulent  Agreement.  A  court  of 
equity  will  not  lend  its  aid  to  declare  a  trust  In  favor 
of  plaintiff  where  it  appears  that  plaintiff,  while  insol- 
vent, had  entered  into  an  agreement  with  the  holder  of  a 
first  mortgage  on  his  lands,  against  which  there  were 
liens  held  by  a  second  mortgagee  and  Judgment  creditors, 
that  such  first  mortgagee  should  foreclose  thereon  and 
plaintiff  would  allow  Judgment  to  go  by  default,  after 
which  such  mortgagee  was  to  declare  a  trust  in  favor 
of  plaintiff;  and  that  the  mortgage  was  foreclosed  for 
the  sum  of  nearly  $17,000  in  excess  of  the  amount  actu- 
ally due,  without  the  knowledge  of  other  creditors,  and 
the  land  sold  and  bid  In  for  the  amount  of  such  excessive 
Judgment. — Snipes  v.  Kelleher 386 

See  Lien. 

ESTOPPEL. 

1.  Action  by  Father  for  Injury  to  Child — Estoppel  by  Eman- 
cipation. In  an  action  by  a  father  to  recover  for  per- 
personal  injuries  to  his  minor  son,  the  court  was  war- 
ranted in  granting  a  challenge  to  the  sufliciency  of  the 
evidence,  where  it  appeared  that  the  son  had  brought  an 
action  in  his  own  name  through  his  father  as  guar- 
dian ad  litem  for  the  same  injuries,  which  did  not  limit 
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the  right  of  recovery  merely  to  the  period  after  ma- 
jority of  the  son;  that  the  father  actively  assisted  in 
the  bringing,  conducting,  and  settlement  of  the  suit, 
without  reserving  any  right  to  make  a  demand  in  his 
own  behalf;  that  as  the  legal  guardian  of  his  son  he 
consented  to,  and  accepted  the  fruits  of,  the  Judgment 
entered,  which  recited  that  defendant  should  be  released 
from  all  liability  whatsoever  because  of  the  injury  suf- 
fered by  the  son,  upon  payment  of  the  sum  agreed  upon 
as  the  amount  of  the  Judgment. — Daly  v.  Everett  Pulp 
d  Paper  Co 252 

2.  Pleading  —  O'bjections  —  Estoppel  After  Verdict.  After 
verdict  a  party  is  estopped  to  claim  that  the  fail- 
ure of  an  adverse  party  to  deny  certain  allegations 
in  his  pleading  amounts  to  an  admission  of  their 
truth,  where  he  not  only  went  to  trial  as  if  the  allega- 
tions had  been  denied,  but  introduced  evidence  to  sup- 
port their  truth,  and  made  no  objection  when  counter 
evidence  was  offered,  or  when  the  question  was  submit- 
ted to  the  Jury  for  their  determination. — Moynahan  v. 
Interstate  Mining,  Etc.,  Co 417 

3.  Estoppel  to  Assert  Community  Interest,  Where  a  hus- 
band procures  an  attachment  sale  of  goods  as  the  sep- 
arate property  of  his  wife,  he  is  estopped  from  setting 
up  a  community  interest  therein  as  against  one  subse- 
sequently  acquiring  title  through  the  wife. — Standard 
Furniture  Co,  v.  Van  Alstine 4M 

See  Banks    and    Banking;    Cobpobations,    3;    E<vi- 
DENCE,  1;    Parent  and  Child;    Vendor  and  Pcb- 

CHASER,  2. 

EVIDENCE. 

,  1.  Admissibility  of  Parol — Evidence  of  Former  Action.  In 
support  of  the  defense  of  estoppel  of  a  father  to  bring 
an  action  in  his  own  name  for  personal  injuries  to  a 
minor  son,  after  participation  in  a  suit  and  settlement 
in  behalf  of  the  son,  parol  testimony  of  the  existence 
of  the  former  suit  and  its  settlement  was  admissible 
for  the  purpose  of  showing  the  father's  participation 
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therein ;  and  the  record  of  the  son's  suit  was  also  admis- 
sible as  one  of  the  facts  tending  to  establish  the  defense. 
— Daly  V.  Everett  Paper  d  Pulp  Co 252 

2.  Opinions  of  Witness — Amount  of  Damages,  In  an  action 
for  personal  injuries  testimony  of  the  plaintiff  as  to 
the  money  value  of  his  damages  is  inadmissible. — De- 
Wald  V,  Ingle 616 

See  Appeal,  3;  Ck>NT]iACTS,  1;  Cbiminal  Law,  1,  10; 
Embezzlement,  2;  Execution;  Homicide,  1-5; 
Landlord  and  Tenant,  1;  Libel  and  Slandeb,  1,  2; 
Mobtqaoes,  1;  Municipal  Cobpobations,  14  ,15; 
Nuisance,  5,  6;  Quieting  Title,  2;  Railboads,  1, 
2;  Tboveb  and  Convebsion,  2;  Wills,  3;  Wit- 
nesses, 4,  6,  7. 

EXECUTION. 

Restraining  Execution  Sale — Evidence,  In  an  action 
brought  in  one  court  to  restrain  an  execution  sale  based 
upon  the  Judgment  of  another  court,  evidence  dehors  the 
record  is  inadmissible  for  the  purpose  of  impeaching 
the  authority  for  the  issuance  of  the  execution. — Noerd- 
linger  v.  Huff 360 

See  Mechanics*  Liens,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administration  of  DecedenVs  Estate — Preference  Right 
of  Hushand — Waiver.  Where  a  surviving  husband  neg- 
lected for  three  years  to  apply  for  letters  of  adminis- 
tration upon  the  estate  of  his  deceased  wife,  his  pref- 
erence right  to  appointment  would  not  entitle  him  to  the 
vacation  of  an  order  appointing  another  as  administra- 
tor, when  there  is  nothing  showing  the  incompetency 
or  unsuitability  of  the  latter,  since  it  is  provided  by 
S6141,  Bal.  Code,  that  If  one  entitled  to  administer  shall 
neglect  for  more  than  forty  days  after  the  death  of  the 
intestate  to  apply  for  letters  of  administration,  then  the 
court  may  appoint  any  suitable  and  competent  person  to 
administer  such  estate. — In  re  Sutton* s  Estate 340 
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2.  DiatributUm  of  Estate — Determination  of  JHstrilniteea, 
Semble,  that  under  Bal.  Code,  §  6366,  which  makes  it  the 
duty  of  the  superior  court  sitting  in  probate,  upon  t£e 
settlement  of  the  final  account,  to  distribute  the  estate 
among  the  persons  who  are  by  law  entitled  thereto,  the 
court  may  determine  who  are  entitled  to  the  property. 

— Reformed  Presbyterian  Church  v.  McMilUtn 643 

3.  Bame — Action  by  Devisee — Limitations.  One  claiming 
to  be  named  in  a  will  as  a  devisee  has  a  right  to  main- 
tain an  action  to  establish  such  claim  at  any  time  before 
final  distribution,  regardless  of  the  statute  of  limita- 
tations. — Id. 643 

See  Appeal,  20;   Depositions. 

EXPLOSIVES.    See  Negligence,  1. 

FIXTURES. 

Dwelling  House  as  Personal  Property.  A  house  built 
by  consent  of  the  city  upon  one  of  its  unused  streets, 
on  condition  that  the  builder  would  remove  it  upon 
notice  from  the  city,  and  resting  upon  wooden  blocks 
laid  on  the  ground,  so  as  to  facilitate  removal  without 
disturbing  the  freehold.  Is  personal  property,  even 
though  by  mistake  the  house  may  have  been  constructed 
so  as  to  extend  over  the  street  line  some  seven  feet  upon 
an  adjoining  vacant  lot. — Pttge  v.  Urick 601 

See  Replevin. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Commencement  of  Action — What  Statute  Cfovems,  The 
provisions  of  Bal.  Code,  §  6632,  requiring  the  filing  of  a 
complaint  in  actions  of  forcible  entry  and  detainer  prior 
to  the  issuance  and  service  of  the  summons  has  been 
superseded  by  the  subsequent  enactment  of  the  general 
law  governing  the  commencement  of  actions  and  service 
of  summons,  as  provided  in  Bal.  Code,  {4869  et  seq. 
(Security  Savings  d  T.  Co.  v.  Hackett,  27  Wash.  247,  fol- 
lowed) . — McOrew   v.   Lamb 485 
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2.  Pleading — SufUdeney  of  Complaint.  In  an  action  of  for- 
cible entry  and  detainer,  a  complaint  alleging  entrance 
without  right,  by  means  of  breaking  open  windows  and 
doors,  without  permission  of  the  owner  and  without  color 
of  title  merely  tenders  an  issue  of  right  of  possession, 
where  it  fails  to  embody  in  the  complaint  an  abstract  of 
plaintiffs  title,  as  required  by  Bal.  Code,  §5650,  and 
therefore  fails  to  state  a  cause  of  action  involying  title. 
—Id 485 

8.  Same — Right  of  Possession,  An  allegation  in  a  com- 
plaint that  plaintiff  is  the  owner  of  the  fee  simple  is 
insuf&cient  to  show  possession  thereof,  so  as  to  warrant 
recovery  in  the  summary  action  of  forcible  entry  and  de- 
tainer.— Id 486 

4.  Same — Pleading  and  Proof,  In  an  action  to  recover 
possession  of  land,  an  allegation  in  the  complaint  that 
plaintiff  holds  as  owner  is  not  supported  by  the  admis- 
sion of  deeds  showing  a  conveyance  of  the  land  to 
plaintifTs  grantor,  and  from  the  latter  to  plaintiff,  when 
the  deed  to  plaintiff's  gn^^ntor,  though  absolute  on  its 
face,  was  merely  a  mortgage  to  secure  an  advancement  of 
money. — Id 485 

5.  Action  hy  Tenant — Expiration  of  Lease — Effect.  Al- 
though  a  lease  may  have  expired  prior  to  the  trial  of  an 
action  by  the  tenant  for  forcible  entry,  the  tenant  may 
still  recover  in  the  same  action  damages  flowing  from 
the  forcible  entry  and  detainer,  even  if  he  no  longer 
has  a  right  to  a  precedent  Judgment  for  restitution. — 
Cutler  V.  Cooperative  Brotherhood  680 

FRAUDS,  STATUTE  OF. 

Promise  to  Answer  for  Deht  of  Another.  The  oral  prom- 
ise of  bank  officers  to  repay  to  the  bank  money  that  they 
have  loaned  out  of  its  funds  to  an  insolvent  corporation 
is  not  binding,  because  a  promise  to  answer  for  the  debt 
of  another,  and  not  in  writing. — First  National  Bank  of 
Pullman  v,  Oaddis 596 
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Taxes — Payment  by  Guardian — Right  to  lAen.  Where 
a  guardian,  in  order  to  protect  lands  belonging  to  her 
wards,  and  owned  by  them  as  tenants  in  common  with 
adult  persons,  pays  delinquent  taxes  thereon  from  her 
own  funds,  such  guardian  is  entitled  to  a  lien  against 
the  lands  for  the  amount  so  paid,  even  as  against  the 
adult  owners,  since  she  does  not  occupy  the  position  of 
a  mere  volunteer,  but  is  chargeable  with  the  duty  of  pro- 
tecting the  interests  of  her  wards. — Burgert  v.  Caroline.    6S 

HIGHWAYS.    See  Ck>8T8,  3. 

HOLIDAY.    See  Cbimdtal  Law,  17. 

HOMICIDE. 

1.  Evidence — Threats,  Where  testimony  as  to  a  threat 
made  by  respondent  is  relevant,  it  is  for  the  Jury  to 
determine  whether  or  not  it  proves  the  fact  for  which 
it  was  introduced,  and  error  could  not  be  predicated  on 
the  court's  refusal  to  strike  It  on  the  ground  that  the 
language  testified  to  did  not  amount  to  a  threat — 
State  V.  Crawford 260 

2.  Same — Dying  Declarations — Surrounding  Circuinstances. 
The  circumstances  under  which  a  dying  declaration  was 
made  aftect  its  weight  and  credibility,  and  hence  are 
admissible  in  evidence. — Id 260 

3.  Same — Absence  of  Malice — Fear  of  Deceased.  In  a  prose- 
cution for  murder,  it  was  error  to  exclude  testimony  by 
the  defendant  as  to  whether  he  had  any  malicious 
feelings  toward  the  deceased,  and  whether  or  not  he  was 
in  fear  of  the  deceased,  since  his  feelings,  motives  or 
beliefs  would  be  relevant  to  the  issue  of  self-defense. 
—Id 260 

4.  Same — Reputation  of  Deceased.  The  general  reputation 
of  the  deceased  as  to  going  armed  is  admissible  in  evi- 
dence upon  a  trial  for  murder,  where  the  defendant 
interposes  the  defense  of  Justifiable  homicide. — Id 260 

6.  Same — Rebuttal — Testimony  of  Wife  as  to  Deceased^s 
Firearms.     In  a  prosecution  for  murder,  testimony  by 
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the  wife  of  the  deceased  as  to  the  number  and  character 
of  fire  arms  he  owned,  and  whether  he  had  any  of  them 
with  him  at  the  time  of  the  aftray,  and  also  as  to  the 
time  of  day  he  reached  home  after  being  shot  by  defen- 
dant, was  admissible  for  the  purpose  of  tending  to  refute 
defendant's  evidence  offered  in  support  of  the  claim  of 
self-defense. — Id 260 

See  Cbiminal  Law,  14. 
HUSBAND  AND  WIFE. 

1.  Contract  ty  Husband  AJone — Ratification  hy  Wife.  A 
wife  who  joins  with  her  husband  in  an  action  for  the 
cancellation  of  a  contract  for  the  sale  of  land  and  for 
a  forfeiture  of  payments  made  thereunder,  thereby  rati- 
fies the  contract,  though  made  by  the  husband  alone 
for  land  in  which  each  owns  an  undivided  half  interest 

as  separate  property. — Whiting  v.  Doughton 327 

2.  Community  Property — Lands  Acquired  Under  Home- 
stead Laws,  The  community  heirs  of  a  deceased  wife 
are  entitled  to  a  half  interest  in  lands  acquired  under 
the  homestead  laws  of  the  United  States,  although  patent  • 
conveying  the  legal  title  thereto  was  not  issued  to  the 
husband  until  after  the  death  of  his  wife,  where  the 
equitable  title  had  vested  during  the  existence  of  the 
community.— A/iem  v.  Ahem  334 

3.  Bame — Status  at  Inception  of  Title  Governs.  Where  the 
inchoate  title  to  land  had  its  inception  during  the  exis- 
tence of  the  community,  the  legal  title  thereto,  when 
acquired  by  a  surviving  spouse  after  the  dissolution  of 
the  community  by  death,  would  inure  to  the  benefit  of 
the  community  heirs. — Id 334 

4.  Equitable  Interest  in  Land — Liability  for  Separate  Debt 
of  One  Spouse.  Equitable  interests  in  land,  held  by  a 
husband  and  wife  as  community  property,  are  not  sub- 
ject to  sale  on  an  execution  issued  on  a  judgment  ren- 
dered for  the  separate  debt  of  either  spouse. — Ross  v. 
Howard    393 

5.  Same — Distinction  Between  Real  Property  and  Real 
Estate  —  Construction    of    Statute.     Bal.    Code,    S4491, 
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wUch  proTldes  that  the  husband  has  the  mana^rement 
and  control  of  the  "community  real  property/'  but  shall 
not  sell,  convey,  or  Incumber  the  "community  real 
estate/'  unless  the  wife  Join  with  him,  does  not  recognize 
a  distinction  as  existing  between  "real  estate"  and  "real 
property/'  in  view  of  the  fact  that  those  terms  are  used 
indiscriminately  in  the  several  sections  of  the  statute 
relating  to  the  acquisition  and  disposition  of  real  prop- 
erty.— Id S9S 

See  Divobce;    Ebtoppkl,  3;    Landlord  Ain>  Tenant, 
1,  2;    Mabbiaqe. 

INDICTMENT  AND  INFORMATION. 

1.  Suf/lciency  of  Information — Bill  of  Particulari — Neces- 
sity for.  The  denial  of  a  bill  of  particulars  upon  a 
prosecution  for  larceny  by  embezzlement  was  not  error, 
when  the  information  showed  that  the  defendant  re- 
ceived certain  property  as  an  agent  for  another,  which 
he  fraudulently  converted  to  his  own  use,  and  set  forth 
a  description  of  the  specific  property  converted,  with 
the  time  and  manner  of  its  receipt. — State  v.  Lewis 75 

2.  Prosecution  by  Information.  Bal.  Code,  §  6813,  which 
provides  that  "the  grand  jury  shall  inquire  into  the 
cases  of  parties  in  custody  or  under  bail,  charged  with 
commission  of  offenses  against  the  laws  of  this  state, 
and  duly  returned  by  a  committing  magistrate,  or  upon 
a  complaint  sworn  to  before  an  officer  authorized  to 
administer  oaths  and  presented  by  the  prosecuting  attor- 
ney, or  under  the  instructions  of  the  court,"  is  inap- 
plicable in  cases  where  one  is  in  custody  under  an  infor- 
mation filed  by  the  prosecuting  attorney. — State  v. 
Croney    122 

8.  Sufficiency  of  Information — Necessary  Allegations.  In  a 
prosecution  by  information,  it  is  not  necessary  that  the 
information  should  allege  that  the  grand  jury  was  not 
in  session,  or  that  defendant  had  been  committed  on 
said  charge  by  a  magistrate,  although  such  facts  must 
exist  In  order  to  authorize  the  filing  of  an  information. 
— State  V,  Lewis 615 
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INDICTMENT  AND  INFORMATION— Contuvctd. 

See  Embbzzlbmknt,  3;   Labcent;  Pkbjubt,  1,  2;  Rob- 

BBBT. 

INJUNCTION.  See  Adjoining  Land  Ownebs,  I,  2;  Cobfoba- 
TioNB,  1;   Execution. 

INSTRUCTIONS.  See  Appeal,  12»  45;  Cbibonal  Law,  2-4,  8, 
13,  14;  Masteb  and  Sebvant,  3-6;  Municipal  Cqb- 
P0BATI0N8,  16;  Nuisance,  1-4;  Railboads,  3; 
Tbial,  6,  8,  10,  13,  15. 

INTEREST.    See  Mechanics*  Liens,  3;    Municipal  Cobpora- 

TIONS,  9. 

INTOXICATING  LIQUORS. 

Revenue  From  Licensing — Disposition — Statutes — Re- 
peal hy  Implication.  Bal.  Code,  §  2934,  wliich  provides, 
among  other  things,  that  cities  and  towns  shall  pay  into 
the  state  treasury  ten  per  cent  of  the  amount  collected  by 
them  as  license  fees  for  the  sale  of  intoxicating  liquors 
has  not  been  superseded  or  impliedly  repealed  by  subs^* 
quent  general  legislation  vesting  municipalities  with  the 
license  and  control  of  the  sale  of  intoxicating  liquors, 
for  the  reason  that  the  later  enactments  make  no  provi- 
sion for  the  disposition  of  the  funds  arising  from  such 
licenses  and  hence,  although  doing  away  with  some  of 
the  provisions  of  §  2934,  cannot  be  regarded  as  a  substi- 
tute therefore  in  toto. — State  v,  Seattle 149 

JUDGMENT. 

1.  Res  Judicata — Matters  Concluded.  A  Judgment  giving  a 
right  of  lien  for  support  against  lands  conveyed  by  plain- 
tiff in  consideration  thereof,  but  denying  rescission  based 
on  the  failure  of  defendants  to  support  plaintiff,  is  not 
res  judicata  as  to  a  subsequent  action  which  seeks  re- 
scission on  the  ground  of  the  cessation  of  the  obligation 
to  support  by  reason  of  the  death  of  the  grantee. — Pc^ 
ette  V,  Ferrier 43 

2.  MxpiratUm  of  Lien.  A  judgment  becomes  dormant  under 
the  statutes  of  this  state,  at  the  end  of  Ave  years  from 
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tbe  date  of  its  rendition,  and  will  not.  until  it  ia  re- 
Tived,  support  an  execution. — Hewitt  v.  Root 312 

Z.  Limitation  on  Revival,  Where  a  motion  for  the  reYival 
of  a  judgment  was  nuide  Just  before  the  expiration  of 
the  six-year  limitation  thereon,  but  notice  thereof  was 
not  served  on  the  adverse  party  until  nearly  two  years 
thereafter,  the  Judgment  could  not  be  revived,  under 
Laws  1891,  p.  165,  which  provides  that  no  Judgment  shall 
be  revived  unless  proceedings  therefor  shall  be  com- 
menced within  six  years  after  the  date  of  its  rendition, 
inasmuch  as  the  procedure  did  not  follow  the  statute  in 
force  governing  the  commencement  of  actions  and,  in 
case  of  the  inapplicability  of  that  statute,  the  service 
did  not  follow  upon  the  suing  out  of  the  writ  within 
such  a  reasonable  time  as  to  constitute  one  continuous 
transaction. — Hayton  v.  Reason 317 

4.  Collateral  Attack — Presumptions — Jurisdiction  of  Per- 
sons. As  against  collateral  attack,  it  will  be  presumed, 
in  support  of  a  Judgment  obtained  upon  service  made  by 
a  special  constable,  that  the  officer  was  properly  appoint- 
ed and  had  authority  to  act. — Noerdlinger  v.  Huff 3<i0 

6.  Same — Judgment  of  Justice — Attack  in  Superior  Court, 
Under  Bal.  Code,  S  6136,  when  the  Judgment  of  a  Justice 
of  the  peace  is  certified  to  the  office  of  the  clerk  of  the 
superior  court,  it  becomes,  in  effect,  a  Judgment  of  the 
superior  court,  and  subject  to  direct  attack  therein. — Id,  360 

6.  Inclusion  of  Costs — Right  to  Retax.  The  inclusion  of 
costs  in  a  Judgment  would  not  constitute  error,  when 
they  were  stated  as  a  separate  item  from  the  verdict,  in- 
asmuch as  there  was  nothing  to  prevent  a  change  in  the 
amount  of  costs  on  motion  to  retax. — Shearer  v.  Town  of 
Buckley  370 

7.  Revocation  Before  Entry — Power  of  Court.  Under  Bal. 
Code,  §  6119,  which  provides  that  "all  Judgments  shall  be 
entered  by  the  clerk,  subject  to  the  direction  of  the  court," 
an  order  of  the  court,  though  signed  and  handed  to 
the  clerk  for  entry,  does  not  become  a  finality  until  its 
actual  entry,  but  may  be  recalled,  and  modified  or  an- 
nulled, at  any  time  before  it  has  been  spread  upon  the 
Journal. — State  ex  rel.  Brown  v.  Broum 397 


INDEX— Vol.  81.  727 


JUDGMENT — Continued. 

8.  Judgment  for  Wrongful  Replevin — Satisfaction.  A  Judg- 
ment awarding 'the  return  of  goods  or  the  recovery  of 
their  value  on  account  of  a  wrongful  replevy  must  he 
deemed  satisfied  and  therefore  unenforcihle  where  it  ap- 
pears that  the  Judgment  is  in  favor  of  an  attaching  cred- 
itor who  took  the  goods  under  an  illegal  writ  of  attach- 
ment which  was  reversed  on  appeal,  and  that  the  at- 
tachment debtor  had  subsequently  surrendered  all  right 
in  the  replevied  goods  to  the  party  who  had  sued  out  the 
writ  of  replevin. — Standard  Furniture  Co.  v.  Van  Alstine.  499 

9.  Default  Judgment — Vacation — Discretion  of  Court.  The 
vacation  of  a  default  Judgment  upon  a  showing  by  the 
party  defaulted  that  he  relied  on  a  settlement  with  plain- 
tiff made  out  of  court  is  a  matter  properly  within  the 
discretion  of  the  trial  court. — McBride  v.  McOinley. . . .  673 

See  Costs,  2;  Mobtqages,  2;  New  Trial,  1;  Pabtneb- 
SHiP,  2,  3;  Prohibition,  Wbit  of,  1,  2. 

JURISDICTION — See  Coubts,  1.  2;  Cbiminal  Law,  19;  Bx- 
ECUTOBS  AND  Administbatobs,  2;  Justice  of  Peace;  Pbo- 
hibition,  Wbit  of,  3,  4;  Receivebs,  2;  Wills,  1. 

JURY. 

1.  Justice  of  Peace  as  Juror— Ground  of  Challenge.  The 
provision  of  Bal.  Code,  S  4736,  that  Judicial  officers  shall 
not  be  compelled  to  serve  as  Jurors  is  merely  a  privi- 
lege granted  such  officers,  and  is  not  a  ground  of  chal- 
lenge for  cause. — State  v.  Lewis 76 

2.  Same.  The  fact  that  the  prosecuting  attorney  is  the 
legal  adviser  of  Justices  of  the  peace,  and  that  a  Juror 
may  have  had  cases  before  him  as  Justice  in  which  the 
prosecuting  attorney  was  engaged  for  the  state,  would 
be  too  remote  to  disqualify  a  Justice  of  the  peace  from 
sitting  as  a  Juror  in  a  criminal  case,  when  no  special 
personal  relations  are  shown  to  exist  between  the  Juror 
and  the  prosecuting  attorney. — Id 76 

8.  Incomplete  Panel — Rights  of  Accused.  The  statutory 
provision  respecting  the  number  of  Jurors  necessary  to 
be  provided  for  in  the  venire  to  fill  incomplete  panels 
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Is  one  in  the  intereet  of  the  state,  and  does  not  giye  the 
accused  a  Tested  right  in  the  number  to  be  summoned. 
— State  V.  Oroney 122 

4.  Qualifications  of  Juroi^-Prejudice.  In  the  examination 
of  a  juror  it  is  not  proper  to  ask  him  if  he  has  a  preju- 
dice against  a  man  who  stands  charged  with  a  crime 
(FuixsBTON,  C.  J.,  dissents) . — Jd 122 

5.  Same*-€h-ound  of  Challenge — Bias,  Where  a  juror 
says  that  he  has  a  feeling  against  crime  and  to  some  ex- 
tent an  opinion  against  one  charged  therewith,  but  would 
try  the  case  upon  the  eyidence  and  under  the  instruo- 
tions  of  the  court,  regardless  of  any  other  consideration, 

he  cannot  be  challenged  on  the  ground  of  bias. — Id 182 

6.  Same,  The  fact  that  a  juror  testified  on  his  examination 
that  he  could  not  give  the  defense  of  insanity  caused  by 
the  excessive  use  of  intoxicating  liquors  the  same  weight 
as  any  other  defense  would  not  be  ground  of  challenge, 
where  his  later  examination  showed  that,  when  he  un- 
derstood from  the  court  that  insanity  from  intoxication 
was  a  defense  under  the  law,  he  was  willing  to  recog- 
nize such  defense  and  give  the  defendant  the  benefit  of 
the  evidence  thereon. — Id 122 

7.  Same — Impression  Formed  From  Newspaper  Accounts, 
The  impression  formed  as  to  defendant's  guilt  from  read- 
ing a  newspaper  account  of  a  crime,  although  requiring 
evidence  to  remove,  is  not  such  an  opinion  as  would  dis- 
qualify a  juror  from  passing  upon  the  guilt  or  innocence 
of  the  defendant,  when  he  further  testifies  that  such  Im- 
pression or  opinion  would  not  infiuence  him  in  arriving 
at  a  just  verdict  based  upon  the  testimony  at  the  trial 
and  the  instructions  of  the  court. — Id 122 

8.  Same — Feeling  Against  Insanity  as  a  Defense,  Although 
a  juror  has  testified  that  he  could  not  impartially  and 
fairly  try  a  case  where  the  defense  was  insanity  caused 
by  the  excessive  use  of  intoxicating  liquors,  yet  he  is 
not  subject  to  challenge,  where,  after  explanation  by  the 
court  that  insanity,  from  whatever  cause,  is  a  good  and 
valid  defense  to  every  charge  of  crime,  he  answers  that 
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he  could  gire  the  defendant  the  benefit  of  eTery  reason- 
able doubt  upon  the  question  of  Insanity. — Id 122 

9.  Same.  Where  a  Juror  answered  that  he  could  not  give  in- 
sanity caused  by  the  excessive  use  of  liquors  the  same 
weight  as  any  other  legal  defense,  but  after  the  distinc- 
tion between  drunkenness  and  insanity  caused  by  drunk- 
enness had  been  explained  to  him,  answered  that  he 
would  undoubtedly  give  the  defendant  the  benefit  of 
such  defense,  he  was  not  subject  to  challenge  on  the 
ground  of  bias. — Id 122 

See  Costs,  1;  Cbiminai*  Law,  5;  Tbial,  2. 

JUSTICB  OF  PEACE. 

1.  Jurisdiction — Nuisance — Misdemeanor.  Under  the  juris- 
diction given  justices  of  the  peace  to  punish  misdemean- 
ors, they  have  power  to  punish  criminally  persons  guilty 
of  the  creation  and  maintenance  of  a  nuisance,  when 
made  a  misdemeanor,  although  justices  have  no  jurisdic- 
tion of  civil  proceedings  for  the  abatement  of  nuisances, 
because  such  action  Is  especially  enumerated  by  the  con- 
stitution as  being  within  the  original  jurisdiction  of  the 
superior  court. — State  v.  Schaffer 305 

See  Judgment,  5;  Jury,  1,  2. 

LACHES.    See  Tbubts,  2. 

LANDLORD  AND  TENANT. 

1.  Establishment  of  Relation — Contract  of  Divorced  Hus- 
band and  Wife — Construction — Materiality  of  Evidence, 
A  husband  and  wife  were  divorced  and  certain  real  prop- 
erty was  conveyed  to  the  husband  by  the  wife,  under  a 
written  agreement  that  she  should  have  the  right  to 
live  there  free  of  rent  until  her  death»  remarriage,  or  a 
bona  fide  sale  of  the  property  by  the  husband,  in  which 
event  she  was  to  be  secured  for  the  payment  by  him  of 
the  monthly  value  of  the  premises.  The  husband  re- 
married and  made  a  conveyance  of  the  premises  to  his 
second  wife,  agreeing  to  pay  the  former  wife,  but  with- 
out giving  security  therefor,  the  monthly  value  thereof  if 
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she  would  surrender  possession,  which  was  done  hy  her, 
but,  on  failure  to  pay  her  the  value  of  the  monthly  rental 
she  brought  an  action  against  her  former  husband  and 
his  present  wife  on  the  theory  that  plaintifT  had  a  life 
estate  in  the  premises,  that  defendants  were  occupying  it 
as  her  tenants,  and  had  failed  to  pay  the  monthly  rental 
agreed  upon.  The  defendants  sought  to  show  that  plain- 
tifT's  conduct  on  leaving  was  inconsistent  with  her  theory 
of  an  interest  in  the  property.  Held,  that  evidence  to 
that  efTect  was  properly  excluded,  as  plaintiff's  relations 
to  the  property  should  be  determined  by  the  terms  of  the 
written  agreement,  unless  subsequently  modified. — Bud- 
long  V.  Budlong 228 

2.  Same — Waiver  of  Relation.  Under  an  agreement  that 
plaintiff  held  an  estate  in  property  which  could  be  ter- 
minated only  by  death  or  marriage,  or  by  a  bona  fide 
sale  by  the  holder  of  the  fee,  with  the  rental  value  per- 
petually secured  to  her  as  long  as  she  remained  alive 
and  unmarried,  the  yielding  by  her  of  possession  to  the 
holder  of  the  fee  and  his  wife,  in  consideration  of  the 
payment  of  a  monthly  sum,  would  not  be  inconsistent 
with  her  estate,  where  no  provision  was  made  for  secur- 
ing to  her  the  monthly  payments  and  these  were  merely 
treated  by  her  as  a  rent  charge;  nor  would  the  fact  that 
such  monthly  payemnts  to  her  were  sometimes  desig- 
nated in  the  receipts  as  "contract  money"change  the 
relation  of  the  parties  from  that  of  landlord  and  tenant 
to  something  else. — Id 228 

See  Forcible  Entry  and  Detainer,  5. 

LARCENY. 

1.  Buffldency  of  Information — Grand  Larcenu — Failure  to 
Charge  Stealing  as  FelonUms.  An  information  charg- 
ing grand  larceny  by  alleging  that  defendant  did  "un- 
lawfully steal,  take,  and  carry  away  1785.00,"  etc.,  states 
a  crime  within  the  definition  of  Bal.  Code,  S  7108,  which 
defines  grand  larceny  as  the  feloniously  stealing,  taking, 
and  carrying  away  of  the  property  of  another  of  the 
value  of  thirty  dollars  or  more,  since  the  use  of  the  word 
steal  implies  a  felonious  taking,  and  hence  is  sufficient. 
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under  Bal.  Code,  §§  6849,  6850,  6851,  which  provide  that 
words  may  be  used  in  an  Indictment  or  information  con- 
veying the  same  meaning  as  those  used  in  the  statute  to 
define  the  crime;  that  the  indictment  or  informa- 
tion is  sufficient  if  it  can  be  understood  therefrom  that 
the  crime  charged  is  set  forth  in  ordinary  and  concise 
:  I  language,  in  such  a  manner  as  to  enable  a  person  of 
conmion  understanding  to  know  what  is  intended,  and 
that  matters  formerly  deemed  defects  should  not  affect 
the  sufficiency  of  the  Information,  when  not  tending  to 
the  prejudice  of  the  substantial  rights  of  the  defend- 
ant.— State  V.  Smith 245 

LIBEL.  AND  SLANDER. 

1.  Libel — Truth  as  a  Defense.  In  a  civil  action  of  slander 
or  libel,  the  truth  of  the  matter  published  Is  a  complete 

'       defense. — Leghorn  v.  Review  Publishing  Co 627 

2.  Same — Variance,  In  an  action  for  libel  on  account  of  a 
newspaper  article  charging  plalntifC  with  abstracting 
money  from  a  "special  postal  fund",  evidence  that  the 
fund  was  really  a  "deposit  made  with  the  postmaster, 
as  a  cash  bond"  by  a  newspaper  to  secure  the  payment 
of  postage  as  required  by  law  would  not  constitute  such 
a  variance  as  to  Invalidate  the  defense  set  up  that  the 
alleged  libelous  matter  was  true. — Id 627 

3.  Same — Sufficiency  of  Evidence.  Where  there  Is  no  direct 
charge  in  a  publication  that  plaintiff  committed  embez- 
zlement in  abstracting  funds  belonging  to  another  for 

}  his  own  private  use,  but  merely  a  statement  of  the  facts, 
it  would  not  be  Incumbent  on  defendant,  in  sustaining 
the  truth  of  the  charge,  to  prove  all  the  elements  of  the 
crime  of  embezzlement. — Id ^ 627 

LICENSES. 

Pawnbrokers — License  Fees — Excessiveness.  A  license  fee 
of  $100  per  annum  upon  the  business  of  pawnbroklng 
cannot,  as  a  matter  of  law  be  said  to  be  arbitrary  and 
excessive,  and  therefore  a  tax  on  business,  but,  such 
business  being  a  proper  subject  of  police  regrulatlon,  it 
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is  within  the  prorinoe  of  the  mimicipality  to  make  the 
hoBliiess  bear  the  cost  of  suryelllanoe,  the  faimesB  of 
which  the  courts  will  not  inquire  into  on  any  mere  dif- 
ference of  opinion  betweeen  the  municipal  authoritiei 
and  thoee  engaged  in  the  regulated  business,  in  the  ab- 
sence of  any  proof  on  the  question  of  the  ezcessiYeness  of 
the  charge. — Seattle  v.  Barto 141 

See  GoKSTiTunoNix  Law,  1,  2;  InroxiGATmo  Liquosa; 
Phtbiciaivs  and  Subobons;  Statutks,  1,  2. 

LIENS. 

Enforcement — Bad  Faith.  Where  non-lienable  items  are 
wilfully  and  intentionally  inserted  in  a  claim  of  lien 
along  with  llenable  items,  a  court  of  equity  will  refuse 
to  enforce  the  lien  or  any  portion  of  the  claim. — Robin' 
»on  V.  Brooks 60 

See  Mechanics'  Liens. 

LIMITATION  OF  ACTIONS. 

Waiver  of  Objection.  Where  a  defendant  did  not  raise  the 
objection,  either  by  demurrer  or  answer,  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations,  until 
after  trial  and  judgment  and  the  case  came  back  for 
retrial  after  reversal  on  appeal,  the  objection  must  be 
deemed  as  waived,  under  Bal.  Code,  §4911,  which  pro- 
vides that  "if  no  objection  be  taken  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to  have  waived 
the  same." — Bay  View  Brewing  Co.  v,  Oruhb S4 

See  EzECUTOBS  and  Adminibtbatobs,   3;    Judombnt, 
3;  Municipal  Cobpobations,  10. 

MALICIOUS  PROSECUTION. 

Probable  Cause — Burden  of  Proof — Discharge  by  Commit- 
ting Magistrate.  The  fact  that  plaintiff  in  an  action  for 
malicious  prosecution  had  been  discharged  from  a  crim- 
inal charge  without  a  trial  upon  the  merits,  while  suifi- 
cient  to  make  a  prima  fade  case,  would  not  shift  the 
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burden   of  proof  in   the   action   for   damages   to   the 
defendants.— -irobJert  v.  BarUeh 24 

See  Pabtnebship,  1. 
MANDAMUS. 

1.  Alternative  Writ-—In8u^Uiiency  of  AllegatUmt.  An  alter- 
native writ  of  mandate  to  compel  a  municipal  corpora- 
tion to  issue  a  warrant  upon  a  Judgment  against  it  is 
demurrable  for  want  of  facts,  when  It  fails  to  allege 
that  the  Judgment  was  satisfied  by  petitioner  and  a  cer- 
tified copy  thereof  presented  to  the  city,  as  required 

by  Bal.  Code,  S  5676. — Ohapin  v.  Part  Angelet 535 

2.  Same.  A  petition  for  an  alternative  writ  of  mandate 
which  refers  to  an  afiidavit  filed  in  support  of  a  prior  writ 
that  had  been  quashed  is  insufficient,  where  some  of  the 
necessary  elements  showing  the  right  to  the  writ  are 
omitted  from  the  petition  but  are  contained  in  such 
affidavit,  and  the  affidavit  is  not  served  with  the  amended 
petition.  (State  ex  rel.  King  v,  Trimhelh  12  Wash.  440, 
distinguished.) — Id 535 

3.  Same — Issuance  of  Warrants  Against  Particular  Fund. 
An  alternative  writ  of  mandate  does  not  state  facts  suffi- 
cient when  it  recites  that  petitioner  is  entitled  to  a  war- 
rant upon  the  current  expense  fund  of  the  defendant 
city  in  satisfaction  of  a  Judgment,  but  no  allegations 
are  contained  in  the  writ  showing  under  what  kind  of 
contract  the  obligation  which  was  merged  in  the  Judg- 
ment arose,  nor  against  what  fund  it  was  a  charge  when 
the  contract  was  made.     {Townsend  Ctas,  etc.,  Co.  v. 

Hill,  24  Wash.  469,  distinguished.)— Id 535 

4.  When  Lies — Refusal  of  Pul)lic  Officer  to  Discharge  Duty 
— Remedy  by  Attachment — Adequacy.  The  remedy  pro- 
vided by  attachment,  under  Bal.  Code,  {  5677,  against 
an  officer  of  a  public  corporation  who  shall  fail  or  refuse 
to  satisfy  a  Judgment  against  it  in  compliance  with 
the  provisions  therefor  in  Id.,  §  6676,  would  not  exclude 
the  remedy  by  mandamus,  since  the  former  would  not  be 
wholly  adequate  to  compel  the  specific  act  affording  the 
necessary  relief  to  be  done. — Id 536 
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Froof  of  Marriage — Sufftdency  of  Evidence.  Upon  an  issue 
in  a  divorce  case  as  to  the  marriage  of  the  parties^  the 
fact  of  marriage  is  sufficiently  established,  as  against  the 
husband's  claim  that  merely  a  contract  therefor  was 
entered  into  which  was  void  under  the  law  of  the  place, 
where  the  undisputed  evidence  shows  that  they  cohabited 
as  man  and  wife,  and  held  themselves  out  to  the  public 
as  sustaining  that  relation,  during  which  time  they  had 
offspring  as  the  result  of  their  union;  and,  upon  the 
disputed  question  of  whether  a  marriage  ceremony  pre- 
ceded their  cohabitation,  the  wife  was  sustained  by 
corroborating  circumstances  in  favor  of  such  contention, 
while  the  husband,  who  contradicted  her,  was  impeached 
in  several  particulars  while  giving  testimony. — Summer- 
ville  V.  SummerviUe 411 

BfASTER  AND  SERVANT. 

1.  'Negligence  of  Master — Failure  to  Warn  of  Hidden  Dan- 
gers. Injury  to  a  section  hand  as  the  result  of  a  heavy 
boulder  being  thrown  down  by  another  section  hand 
getting  out  rock  from  a  sandy  bluft  above  for  riprap 
work  is  chargeable  to  the  negligence  of  a  fellow  serv- 
ant instead  of  the  master,  where  the  section  foreman  had 
ordered  rocks  to  be  thrown  down  suitable  for  a  certain 
class  of  riprap  work,  and  an  inspection  of  the  side  of  the 
bluff  had  shown  the  rocks  to  be  of  apparently  small  size, 
and  the  boulder  causing  the  damage,  although  unsuitable 
by  reason  of  size  and  shape,  had  been  dug  up  where  it 
lay  imbedded  and  half  concealed  in  the  sand  and  then 
thrown  down  without  warning,  the  foreman  having  no 
other  or  better  means  of  knowledge  of  the  dangers  of 
the  work  than  the  section  hand  himself. — Wilson  v. 
Northern  Pacific  Ry.  Co 67 

2.  Contract  of  Employment — Construction.  A  contract  of 
employment  made  in  the  State  of  Washington,  whereby 
defendant  agreed  to  employ  plaintiff  at  a  stipulated  sal- 
ary, "for  the  time  the  work  undertaken  by  the  defendant 
at  Manila  should  last,"  was  not  so  indefinite  and  uncei^ 
tain,  either  as  to  the  commencement  or  duration  of  serv- 
ice, as  to  render  the  contract  void. — Presoott  v.  Puget 
Sound  Bridge  d  D.  Co 177 
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8.  Same — Breach  —  Action  for  Discharge  —  Instrudiona. 
Where*  in  an  action  to  recover  upon  a  contract  of  employ- 
ment, evidence  that  plaintiff  began  work  at  an  earlier 
date  than  that  fixed  by  the  written  contract  had  been 
excluded  on  the  ground  that  it  was  a  variation  of  a  writ- 
ten instrument  by  parol,  it  was  error  for  the  court  to 
charge  the  jury  upon  the  question  of  defendant's  liability 
by  reason  of  the  plaintiff  having  entered  upon  the  serv- 
ices at  a  date  earlier  than  the  written  contract. — Moynor 
han  V.  Interstate  Mining,  etc.,  Co 417 

4.  Same.  In  an  action  to  recover  upon  a  contract  of  em- 
ployment from  which  plaintiff  had  been  discharged  with- 
out the  sixty  days'  notice  provided  by  contract  being 
given,  the  defense  being  that  such  a  course  was  war- 
ranted by  his  gross  breaches  of  contract,  it  was  error 
to  charge  the  jury  that  if  the  plaintiff  was  in  the  per- 
formance of  his  duties  under  the  contract  in  good  faith, 
in  all  its  material  particulars,  "at  the  time"  the  defen- 
dant discharged  him,  then  he  could  recover. — Id 417 

6.  Bame.  Where  the  defendant,  in  order  to  justify  the 
summary  discharge  of  plaintiff,  who  was  working  for  it 
under  a  contract  of  employment  as  its  superintendent, 
had  introduced  evidence  tending  to  show  that  plaintiff 
employed  one  dissolute  woman  as  a  cook  and  suffered 
another  to  occupy  a  house  on  the  company's  premises, 
and  that  he  did  not  conduct  himself  properly  with  these 
women,  it  was  error  for  the  court,  instead  of  treating 
the  matter  as  an  issue  of  fact  for  the  jury  to  determine, 
to  charge  them  that  the  question  of  plaintiff's  moral  or 
immoral  conduct  had  nothing  to  do  with  whether  he  had 
discharged  his  duties  under  the  contract. — Id 417 

6.  Bame — Waiver  of  Neglect  of  Duty.  Where,  in  an  action 
to  recover  upon  a  contract  of  employment,  defendant 
had  counterclalmed  for  money  overpaid  to  plaintiff  for 
time  when  he  was  not  engaged  in  the  services  of  defen- 
dant, a  charge  to  the  jury  that  "any  payment  by  the 
defendant  to  the  plaintiff  for  any  services  during  any 
particular  time  would  be  a  waiver  of  any  fact  of  absence 
or  neglect  or  failure  to  discharge  his  duties  during  that 
time,  which  had  come  to  the  knowledge  of  the  defen- 
dant before  the  payment  for  that  time,"  was  misleading, 
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in  Yiew  of  the  fact  that  plaintiff  had  paid  himself 
monthly  out  of  the  defendant's  funds  in  his  hands,  and 
defendant  would  not  be  estopped  by  the  fact  of  pay- 
ment, unless  it  had  knowledge  that  there  was  a  failure 
to  discharge  the  duties  for  the  particular  time,  knowl- 
edge that  the  time  was  paid  for,  and  a  delay  for  an  un- 
reasonable time  in  demanding  repayment.— Id 417 

7.  Vegligence  of  Matter-— AdUm  by  Servant — Question  for 
Jury,  In  an  action  to  recover  damages  for  injuries 
occasioned  by  defendant's  negligence,  a  question  for  the 
Jury  is  presented,  where  there  was  testimony  to  the 
effect  that  defendant  had  been  taken  away  from  his  em- 
ployment in  another  part  of  defendant's  plant  and 
directed  by  a  vice  principal  to  go  upon  a  platform  where 
the  light  was  defective  and  remove  a  belt  from  the  shaft 
for  the  purposes  of  repair;  that  in  attempting  to  lift  the 
belt  he  was  caught  and  drawn  around  the  shaft;  that 
the  belt  was  old,  frayed  and  had  laces,  threads  and  frag- 
ments hanging  from  it;  that  the  shaft  was  somewhat 
rough  from  rust  and  that  these  threads  would  have  a 
tendency  to  catch  and  be  drawn  around  it;  and  that 
plaintiff  was  caught  by  the  buckling  of  the  belt,  thereby 
receiving  the  injuries  complained  of;  there  being  con- 
flicting testimony  as  to  whether  the  belt  had  been 
properly  handled  by  him  for  the  purpose  of  removal. — 
Cfoldthorpe  v.  Clark-Nickeraon  Lumber  Co 467 

8.  Assumption  of  Risk.  A  workman  is  not  barred  from  re- 
covery under  the  doctrine  of  assumption  of  risk, 
although  aware  of  the  defective  nature  of  an  appliance 
in  use,  where  the  danger  therefrom  is  not  plainly  dis- 
cernible and  he  is  ordered  by  a  vice  principal  to  proceed 
with  the  dangerous  work,  the  workman  having  a  right 
to  assume  that  he  is  not  going  to  be  exposed  to  unneces- 
sary perils. — Id 4(57 

9.  Bafe  Place  to  Work.  An  employee  of  a  saw  mill  who  was 
injured  by  the  giving  way  of  a  handrail  against  which  he 
fell  in  attempting  to  cant  a  log  on  a  log  chute,  cannot 
recover  damages  from  his  employer,  where  it  appears 
that  the  rail  was  sufficient  for  its  purpose — ^that  of 
steadying  persons  passing  up  and  down  the  chute— and 
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that  the  accident  of  falling  against  the  rail  while  canting 
logs  was  one  which  a  reasonably  careful  employer  could 
not  be  held  to  anticipate. — Decker  v,  BtifMon  Mill  Co,,  522 

10.  Unsafe  Place  to  Work — Promise  to  Repair  Defect — Exer- 
cise of  Ordinary  Care  I>y  Servant.  An  employee  who  con- 
tinues his  work  supported  by  the  promise  of  the  master 
to  improve  an  unsafe  place  to  work,  and  is  injured  by 
exposing  himself  indiscreetly  to  imminent  peril  in  such 
unsafe  place,  cannot  Justify  his  own  negligence  as 
induced  by  a  reliance  on  such  promise  to  repair. — John- 
son V,  Anderson  d  Middleton  Lumber  Co 664 

11.  Same — Contributory  Negligence.  A  workman  engaged  in 
operating  an  edger  which  was  not  provided  with  a  mov- 
ing conveyor,  as  is  customary,  but  with  a  stationary 
chute  which  occasionally  became  clogged  and  required 
clearing  with  a  stick,  cannot  recover  for  injuries  received 
in  attempting  to  clear  the  chute  in  the  dark,  without 
stopping  the  machinery,  when  it  appears  that  the  place 
was  dangerous  for  such  work  even  in  the  light  because 
of  its  cramped  surroundings  and  the  proximity  of  revolv- 
ing shafts  and  saws. — Id 554 

12.  Injuries  to  Servant  —  Dangerous  Appliances — Question 
for  Jury.  The  question  of  a  railway  company's  negli- 
gence in  erecting  and  maintaining  cattle  guards  in  close 
proximity  to  its  tracks  is  one  for  the  Jury,  where  it  ap- 
pears that  a  trainman  was  injured  by  striking  against 
one  while  attempting  to  board  a  car;  that  the  guard 
was  within  about  eighty-five  feet  of  a  customary  stop- 
ping place,  which  required  the  trainmen  to  get  off  the 
cars  in  the  discharge  of  their  duties;  and  that  the 
cattle  guard  posts  were  within  twelve  or  fourteen 
inches  of  the  cars  at  that  point,  while  there  appeared  to 
be  no  necessity  for  such  close  location,  and  in  fact  at 
other  points  along  the  road  such  posts  were  located  far- 
ther from  the  track. — McDannald  v.  Washington  d  Co- 
lumbia River  Ry.  Co 585 

13.  Same — Assumption  of  Risk — Contributory  Negligence. 
The  questions  of  plaintiff's  contributory  negligence  and 
assumption  of  risks  are  for  the  Jury,  where  it  appears 
that  he  was  the  conductor  of  a  freight  train;  that,  after 
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stopping  at  a  station,  the  train  was  slowly  starting  up 
again,  and  that  plaintiff,  in  order  to  board  it,  ran  to 
a  road  crossing  and  caught  hold  of  the  hand  rail  on 
the  caboose;  that  at  the  moment  his  attention  was 
called  to  an  intending  passenger  running  toward  the 
train  and  his  foot  slipped  off  the  car  step  and  he  was 
thrown  against  a  cattle  guard  located  about  twenty- 
five  feet  beyond  the  point  where  he  started  to  board 
the  train;  that  he  could  have  seen  the  cattle  guard,  if  his 
attention  had  been  called  to  it;  that  he  did  not  know  of 
its  dangerous  position  in  relation  to  the  track;  and 
that  the  posts  of  the  cattle  guard  were  much  closer  to 
the  track  than  in  his  experience  such  posts  were  usually 
located,  and  were  closer  than  any  others  along  defend- 
ant's  line   of   railway. — Id 685 

14.  Negligence — Liability  of  Master — Sufficiency  of  Evi- 
dence, In  an  action  by  a  servant  for  personal  injuries, 
where  there  is  no  evidence,  either  direct  or  circumstan- 
tial, as  to  how  the  accident  happened,  but  merely  evi- 
dence of  different  causes  that  could  have  produced  the 
injury,  for  some  of  which  the  master  might  have  been 
liable,  there  can  be  no  recovery  unless  it  is  established 
that  the  injury  could  have  been  produced  in  no  other 
way  than  by  some  act  or  omission  amounting  to  negli- 
gence on  the  part  of  the  master. — Hansen  v,  Seattle 
Lumber  Co 604 

See  Appeal,  31;  Damages;  Death  bt  Wbongfdl  Act. 

MECHANICS'  LIENS. 

1.  Foreclosure  —  Rescission  of  Building  Contract  —  Sub- 
sequent Assignment  —  Rights  of  Assignee.  A  build- 
ing contract  was  abandoned  by  mutual  consent  of 
the  parties,  owing  to  the  insolvency  of  the  builder, 
and  a  lien  was  filed  on  the  building  for  what  was 
due  the  contractor.  The  premises  were  sold  by  the 
owner  to  another,  to  whom  he  assigned  the  building 
contract.  The  assignee  demanded  that  the  contractor 
proceed  with  the  building,  and  upon  his  refusal,  the  as- 
signee finished  the  building  at  his  own  cost  Held, 
in  an  action   for   the   foreclosure    of   the    contractor's 
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lien»  that  the  assignee  could  not  apply  the  sum 
expended  in  the  completion  of  the  building  against 
the  claim  of  the  contractor,  as  the  building  contract 
had  provided,  since  that  contract  had  in  fact  been  re- 
scinded  prior  to  its  assignment. — Huetter  v.  Redhead. .  820 

2.  Same  —  Amount  Due  —  Contract  Price  —  Bufllciency  of 
Evidence.  In  an  action  to  enforce  a  mechanic's  lien  for 
labor  and  material  put  into  a  building  prior  to  the  re- 
scission of  a  building  contract,  the  testimony  of  the 
superintending  architect  that  on  the  date  of  the  re- 
scission he  made  an  estimate  of  all  the  work  done  and 
materials  furnished  and  put  into  the  building  and  that 
the  reasonable  value  thereof  according  to  the  contract 
price  was  $15,193,  to  which  should  be  added  certain  ex- 
tras worth  1689.28,  for  which  plaintiff  was  entitled  under 
the  contract,  was  sufficient  evidence,  uncontradicted,  to 
show  that  the  estimate  of  the  work  done  was  based 
upon  the  contract  price  and  not  upon  the  quantum 
meruit. — Id 320 

8.  Same — Interest.  The  allowance  of  interest  prior  to  the 
date  of  a  lien  notice  was  erroneous,  where  the  lien 
notice  did  not  claim  interest,  and  the  complaint  for 
foreclosure  of  the  lien  asked  for  interest  only  from  the 
date  of  filing  the  notice.— /d 820 

4.  Foreclosure — Personal  Judgment — Enforcement  Cow- 
fined  to  Deficiency,  Under  Laws  1893,  p.  37,  S  12,  one 
who  has  obtained  a  Judgment  of  foreclosure  of  a  me- 
chanic's lien,  together  with  a  personal  Judgment  in  the 
same  proceeding  against  the  party  liable,  cannot  in  the 
first  instance  issue  a  general  execution  on  the  personal 
Judgment,  but  must  first,  under  a  special  execution, 
sell  the  property  upon  which  it  is  adjudged  he  has  a 
lien,  credit  the  proceeds  thereof  on  his  Judgment,  and 
issue  a  general  execution  for  the  balance,  before  other 
property  than  that  liened  upon  can  be  seized  and  sold. — 
Marks  v.  Pence 426 

MORTGAGES. 

1.  Conveyance  as  Mortgage  —  Parol  Evidence.  An  abso- 
lute deed  of  conveyance,  whether  in  form  a  warranty  or 
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quit-claim,  may  be  shown  by  parol  evidence  to  be  a 
mortgage. — Ross    v.    Howard , 393 

2.  Foreclosure  Decree — Collateral  Atttick — Irregularities 
— Publication  of  Summons  Prior  to  Affidavit,  The  pub- 
ication  of  summons  in  a  foreclosure  proceeding  prior 
to  the  filing  with  the  clerk  of  the  court  of  the  affidavit 
showing  the  existence  of  the  necessary  facts  for  publi- 
cation, as  required  by  Laws  1893,  p.  410,  §  9,  is  merely 
an  irregularity,  which  is  insufficient  on  collateral  at- 
tack to  warrant  any  finding  against  the  validity  of  the 
foreclosure  decree. — Tilt  on  v.  O'Shea 613 

See  Attorney  and  Client;  Partnership,  4;  Tbusto, 
2. 

MUNICIPAL  CORPORATIONS. 

1.  Ordinances — Singleness  of  Object.  An  ordinance  regu- 
lating and  licensing  the  carrying  on  of  business  by  auc- 
tioneers, second-hand  dealers,  bill  posters,  hotel  run- 
ners, pawn  brokers  and  persons  engaged  in  the  tempor- 
ary sale  of  goods  cannot  be  regarded  as  enumerating 
more  than  one  object  of  legislation,  as  it  has  as  its  gen- 
eral purpose  the  protection  of  the  public  against  cer- 
tain occupations  deemed  inimical  to  the  public  good  if 
allowed  to  be  conducted  without   restrictions. — Seattle 

V.    Barto 141 

2.  Same — Sufficiency  of  Title.  Where  the  title  of  an  ordi- 
nance states  that  it  is  "an  ordinance  to  license  and  reg- 
ulate certain  trades  and  occupations  in  the  city,"  it 
sufficiently  expresses  the  object  of  the  ordinance  with- 
out enumerating  in  the  title  the  several  occupations 
mentioned  in  the  body  of  the  act. — Id 141 

3.  Street  Improvements — Invalidity  of  Assessment — Reas- 
sessment. Under  Laws  1893,  p.  226,  which  authorizes 
the  making  of  a  reassessment  for  the  cost  of  public  im- 
provements when  an  assessment  has  been  "set  aside,  an- 
nulled, or  declared  void  by  any  court,  either  directly 
or  by  virtue  of  any  decision  of  such  court,"  a  city 
would  have  jurisdiction  to  order  a  reassessment  where 
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a  portion  of  an  assessment  had  been  invali dated  at  the 
suit  of  a  part  of  the  property  holders  aftected  thereby. 
— Young   v,    Tacoma 153 

4.  8ame — Cost  of  Future  Repairs — Inclusion  in  Assess- 
ment, An  assessment  for  the  construction  of  a  street  im- 
provement cannot,  under  the  city  charter  of  Tacoma,  in- 
clude an  assessment  for  future  repairs  to  be  made  to 
the  work  so  constructed  {McAllister  v.  Tacoma,  9  Wash. 
272,    followed).— /d 153 

6.  Same — Contract  to  Keep  in  Repair — Question  for  Jury. 
A  contract  requiring  a  street  contractor  to  give  a  bond 
to  the  city  conditioned  that  he  would  at  his  own  ex- 
pense keep  the  work  done  by  him  in  thorough  repair 
from  injury  by  traffic,  decomposition  and  decay  for  the 
term  of  five  years  from  the  completion  of  the  contract 
cannot  be  determined  as  a  matter  of  law  to  be  a  pro- 
vision for  future  repairs,  but  raises  a  question  of  fact 
to  be  determined  from  the  evidence  showing  the  quality 
of  material  employed  and  the  effect  of  climatic  condi- 
tions.— Id 153 

6.  Bame — Deduction  From  Assessment  of  Added  Cost  of  Re- 
pairs. The  mere  fact  that  the  expense  of  future  repairs 
may  have  been  included  in  the  original  assessment  for  a 
street  improvement  would  not  invalidate  proceedings 
for  a  reassessment,  but  the  added  cost  occasioned  in 
view  of  the  possibility  of  future  repairs  should  be  de- 
termined and  deducted  from  the  total  amount,  and  re- 
assessment made  to  cover  the  balance. — Id 153 

7.  Same — Objection  to  Assessment  Not  Raised  Before  City 
Council.  Objections  to  the  inclusion  in  a  street  assess- 
ment of  items  for  the  expense  of  inspection  and  engi- 
neering on  the  improvement  and  of  paving  between  the 
street  railway  tracks  cannot  be  urged  in  the  superior 
court,  when  they  were  not  specially  raised  before  the 
city    council. — Id 153 

8.  Same — Cost  of  Street  Crossings — Assessment  Against 
Abutting  Owners.  Where  a  city  is  given  general  power 
over  street  improvements,  without  any  charter  or  statu- 
tory restriction  as  to  the  method  of  paying  the  cost 
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of  street  intersections,  such  cost  may  properly  be  as- 
sessed upon  the  property  abutting  on  the  street. — Id 153 

9.  Same — Reasaeaament — Interest,  In  making  a  reassess- 
ment for  a  street  improvement,  interest  from  date  fixed 
for  delinquency  of  the  original  assessment  is  properly 
included  therein  (Lewis  v.  Seattle,  28  Wash.  639,  fol- 
lowed).—Id 153 

10.  Same — Limitations — Extension  &y  Later  Statute.  Where 
the  limitation  provided  for  the  commencement  of  actions 
affecting  street  assessments  was  extended  after  the  ac- 
crual of  a  cause  of  action  thereon,  but  before  the  expira- 
tion of  the  limitation  in  force  at  the  time  of  such  ac- 
crual, actions  on  such  street  assessment  would  not  be 
barred  until  the  lapse  of  the  extended  period  of  limita- 
tion.—/d 153 

11.  Cities  of  Fourth  Class — Defective  Streets — Liability  for 
Injuries.  A  city  of  the  fourth  class  is  liable  for  injuries 
occasioned  by  a  defective  street,  although  no  statute  or 
charter  expressly  imposes  such  liability,  where  the  ex- 
clusive control  and  management  of  its  streets  is  granted 
to  it,  with  power  to  raise  money  for  their  construction 
and  repair. — Sutton  v.  Snohomish,  11  Wash.  24,  fol- 
lowed).— Shearer  v.  Town  of  Buckley 370 

12.  Same — Injury  to  Passenger  in  Vehicle — Proximate  Cause 
— Contributory  Negligence.  Where  the  complaint  in  an 
action  for  injuries  alleged  to  have  been  received  by  rea- 
son of  a  defective  street  alleged  that  the  defendant  had 
knowingly  permitted  a  hole  or  trench  to  remain  open 
in  a  street  without  protection  or  notice  to  travelers, 
that  it  was  so  filled  with  muddy  water  as  to  conceal  its 
real  character  and  depth,  that  plaintiff,  while  driving  a 
team  of  gentle  horses,  drove  into  said  trench  without 
fault  on-Jiis  part,  and  was  thrown  out  of  his  wagon 
onto  the  tongue  and  whiffletrees,  that  the  horses  be- 
came frightened  and  dashed  down  the  street,  colliding 
with  a  tree,  whereby  plaintiff  was  thrown  to  the  ground 
and  received  certain  described  injuries,  It  is  not  sub- 
ject to  demurrer,  either  on  the  ground  that  it  shows  the 
proximate  cause  of  the  injury  as  being  other  than  the 
hole  in  the  street,  or  on  the  ground  that  contributory 
negligence  is  shown  on  the  face  of  the  complaint. — Id. .  370 
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13.  Same — Nonsuit.  The  defendant  is  not  entitled  to  a  non- 
suit in  an  action  for  personal  injuries  occasioned  by  its 
alleged  negligence  in  permitting  an  uncovered  and  un- 
protected hole  to  remain  in  one  of  its  streets,  when  it  ap- 
I>ear8  that  the  hole,  although  claimed  by  defendant  as  a 
natural  depression  in  black,  muddy  soil,  filled  after  a 
rain  with  mud  and  water,  had  been  allowed  to  exist 
in  the  same  condition  for  several  weeks  prior  to  the 
accident,  located  within  a  few  feet  of  the  main-traveled 
and  planked  thoroughfare  of  the  town;  that  plaintiff, 
although  knowing  and  seeing  that  the  place  was  very 
muddy,  had  driven  deliberately  into  it,  claiming  that 
he  was  not  aware  of  its  depth,  because  of  its  having  the 

'appearance  of  the  level  surface  of  standing  water. — Id, .  370 

14.  Same — Evidence — Complaints  of  Injuries,  In  an  action 
for  personal  injuries,  complaints  made  by  plaintiff  a  few 
days  after  the  accident  as  to  the  nature  and  extent  of 
his  injuries  are  admissible  in  evidence,  the  weight  of 
such  testimony  being  for  the  Jury  to  consider. — Id 370 

15.  Same — Other  Defectsr  Evidence  of  the  condition  of  a 
street,  other  than  at  the  exact  place  of  an  accident,  but 
confined  to  a  space  within  a  block  thereof,  is  admissi- 
ble as  tending  to  show  constructive  notice  on  the  part 
of  defendant  of  the  defective  condition  of  the  stFeet  at 
the  particular  point  in  controversy. — Id 370 

16.  Defective  Streets — Duty  as  to  Entire  Width — Injury  to 
Traveler.  Conceding  that  it  is  the  duty  of  a  municipal 
corporation  to  keep  only  the  traveled  portion  of  a  high- 
way in  repair,  yet  a  charge  to  the  Jury  that  one  travel- 
ing upon  the  street  of  a  town,  without  any  notice  of  a 
defect  therein,  has  a  right  to  presume  that  it  is  reason- 
ably safe  for  ordinary  travel  throughout  its  entire 
width,  would  be  no  more  than  harmless  error,  where 
the  evidence  did  not  show  that  plaintiff's  team  in  run- 
ning into  a  hole  in  the  highway,  left  entirely  that  por- 
tion of  the  street  which  was  ordinarily  traveled. — Gal- 
lagher V.  Town  of  Buckley 380 

See  Intoxicating  Liquors;  Licenses;  Mandamus,  1, 
3,  4;  Nbqligence,  2;  Nuisance,  1-6;  Office  and  Of- 
ficers, 1,  2;  Statutes,  2;  Taxation,  1-3,  6. 
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1.  Deposit  of  Explosives  on  Vacant  Lot — Injury  to  ChilA- 
ren.  The  placing  of  sticks  of  dynamite  in  a  box  upon 
vacant  city  lots  upon  which  children  are  accustomed  to 
play  constitutes  negligence,  where  the  box  is  partially 
buried  out  of  sight,  but  sufficiently  exposed  to  be  an  ob- 
ject of  attraction  to  children,  to  whom  its  contents  are 
accessible  by  reason  of  deficient  covering. — Nelson  v.  Me 
Lellan    208 

2.  Imputed  Negligence,  Where  one  is  riding  in  a  convey- 
ance at  the  invitation  of  the  driver,  over  whom  or  the 
team  the  passenger  has  no  control,  and  is  injured  be- 
cause of  a  defect  in  the  street,  the  negligence  of  the 
driver  cannot  be  imputed  to  the  passenger. — Shearer  v^ 
Town  of  Buckley   870 

3.  Contributory  Negligence — Burden  of  Proof.  In  actions 
for  negligence  contributory  negligence  is  an  affirma- 
tive defense,  placing  the  burden  of  proof  upon  defend- 
ant to  establish  it. — Gallagher  v.  Toum  of  Buckley 380 

See  Gabbiess,  1;  Masteb  and  Servant,  1,  7-14;  Muni- 
cipal Corporations,  11-16. 

NEW  TRIAL. 

1.  Order  Qranting  Cannot  Be  Vacated.  Where  a  court  has 
granted  a  motion  for  a  new  trial,  it  cannot  subsequent- 
ly, under  the  belief  that  it  committed  error  in  so  rul- 
ing, set  aside  such  order  and  deny  the  motion.  (Ful- 
LERTON,  C.  J.,  dissents). — Coyle  v.  Seattle  Electric  Co..  181 

2.  Grounds — Improper  Verdict.  The  fact  that  the  Jury 
gave  a  verdict  for  Just  one-half  of  the  amount  claimed 
in  an  action  for  work  under  a  contract  providing  a  stip- 
ulated rate  of  wages  is  not  ground  for  new  trial,  where 
one  of  the  issues  in  the  case  was  the  amount  of  time 
actually  spent  by  plaintiff  and  his  assignors  upon  the 
work,  defendant  claiming  that  a  portion  of  the  men 
were  often  intoxicated  and  thus  incapacitated  for  doing 
their  work. — Anderson  v.  McDonald 274 

3.  Amendment  of  Motion.  Amendments  to  a  motion  for  a 
new  trial  are  allowable  after  the  motion  has  been  made. 

— Kreielsheimer  v.  Nelson  406 
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4.  Orounds — Premature  Commencement  of  Action — Method 
of  Raising  Objection.  The  objection  that  an  action  was 
prematurely  brought  must  be  pleaded  to  be  available, 
and  cannot  be  raised  for  the  first  time  on  motion  for 
new  trial. — Leo  Kee  v.  Wah  Sing  Chong 678 

See  Appeal,  27,  42. 

NORMAL   SCHOOLS.     See   Schools  ani>   School  DiSTaicrs, 
3. 

NUISANCE. 

1.  Ohatruction  of  Street — Delay  in  Building  Bridge —  Act- 
ion for  Damages — Instructions.  Where  a  railroad  com- 
pany under  authority  delegated  by  a  city  closes  a  street 
for  the  purpose  of  building  a  new  bridge  across  a 
stream,  such  obstruction  of  the  street  would  not  consti- 
tute a  nuisance  if  not  maintained  for  more  than  a  rea- 
sonable time,  and  hence,  in  an  action  by  a  property 
owner  to  recover  damages  to  his  business  and  property 
on  account  of  such  obstruction,  it  was  not  error  to 
charge  the  jury  that  it  would  be  necessary  for  him  to 
show  want  of  care  and  diligence  on  the  part  of  defend- 
ant.— Lund  V.  St.  Paul,  M.  d  M.  Ry.  Co 286 

2.  Same.  In  such  an  action,  an  instruction  to  the  effect 
that  if  the  obstruction  of  the  street  was  continued  by  rea- 
son of  the  failure  of  the  steel  company  from  which  mate- 
rial had  been  ordered  to  furnish  the  necessary  struc- 
tural steel,  and  not  because  of  lack  of  diligence  on  de- 
fendant's part,  then  plaintiff  could  not  recover  was 
proper  where  the  evidence  showed  that  the  defend- 
ant had  forwarded  the  work  with  dispatch,  except  that 
portion  requiring  the  steel,  and  that  it  had  promptly 
contracted  with  the  best  equipped  company  in  the  coun- 
try to  furnish  the  required  steel,  which  was  a  kind  not 
kept  in  stock,  but  must  be  manufactured  according  to 
plans  submitted,  and  that  the  steel  company  had  been  de- 
layed by  strikes  and  labor  troubles. — Id 286 

8.  Same.  A  charge  to  the  jury  to  ignore  any  statement  of 
counsel  as  to  the  liability  of  the  steel  company  to  reim- 
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burse  defendant  for  any  sum  it  might  be  required  to 
pay  on  account  of  the  steel  company's  delay  was  proper, 
since  the  liability  of  the  steel  company  could  not  be 
an  issue  in  the  action  against  defendant  for  creating 
a    nuisance. — Id 286 

4.  Same.  A  charge  to  the  jury  that  defendant  would  be 
liable  under  the  same  circumstances  as  would  make 
the  city  liable,  was  not  erroneous  by  reason  of  failing 
to  state  under  what  circumstances  the  city  would  be 
liable,  where  the  court  had  already,  in  another  instruc- 
tion, clearly  stated  the  conditions  which  would  make 
the  city  liable.— Id 286 

5.  Same — Evidence — Loss  of  Profits,  The  refusal  to  ad- 
mit evidence  showing  plaintiff's  receipts  for  a  i>eriod  of 
three  months  after  the  completion  of  the  bridge,  for  the 
purpose  of  establishing  by  comparison  the  amount  of 
his  loss  during  the  obstruction  to  travel,  was  not  an 
abuse  of  the  court's  discretion  in  fixing  the  limit  to  be 
placed  on  the  scope  of  such  testimony. — Id 286 

6.  Same — What  Admissible  Under  General  Denial.  In  an 
action  based  on  defendant's  negligence  in  failing  to  com- 
plete a  bridge  within  a  reasonable  time,  defendant  was 
entitled,  under  the  general  denial,  to  introduce  testi- 
mony as  to  the  condition  of  the  coal  and  steel  markets, 
for  the  purpose  of  showing  that  the  delay  was  occa- 
sioned by  circumstances  over  which  it  had  no  control. — 

Id 286 

7.  Criminal  Prosecution — Sufficiency  of  Complaint.  A  com- 
plaint charging  defendants  with  the  creation  and  main- 
tenance of  a  nuisance  does  not  state  facts  sufficient  to 
constitute  a  crime,  either  when  it  charges  that  the  of- 
fense was  committed  some  indefinite  time  in  the  past, 
without  showing  the  acts  as  being  within  the  period 
of  limitations,  or  when  it  charges,  in  words  of  the  pres- 
ent tense,  without  specifying  the  time  as  being  before 
the  filing  of  the  complaint,  that  defendants  are  main- 
taining a  nuisance. — State  v.  Schaffer 30( 

See  Justice  of  the  Peace. 


INDEX— Vol.  31,  747 


OFFICE  AND  OFFICERS. 

1.  City  Offtcere —  Removal  From  OfUce  by  Vote — Effect  of 
Motion  to  Reconsider.  Where  an  ordinance  creating  an 
office  provides  that  the  incumbent  may  be  removed  upon 
the  recommendation  of  the  mayor,  with  the  concurrence 
of  the  city  council,  one  who  has  been  removed  in  that 
manner  and  his  successor  duly  confirmed  can  assert 
no  right  to  hold  the  office  by  reason  of  the  fact  that  mo- 
tions to  reconsider  the  votes,  on  his  removal  and  on  the 
confirmation  of  his  successor  were  pending. — State  ex 
rel,  Oill  V.  Byrne 213 

2.  Same — Title  to  Of/Ice — Cessation  of  Controversy.  Action 
to  try  title  to  an  office  should  be  dismissed  on  the  ground 
of  the  cessation  of  the  controversy,  where,  after  the  com- 
mencement of  action  brought  pending  a  motion  before 
a  city  council  to  reconsider  plaintiff's  removal,  a  vote 

on  the  motion  had  been  taken  adversely  to  plaintiff. — ^J<l..213 

See  Corporations,  1;  Mandamus,  4. 

PARENT  AND  CHILD. 

Injuries  to  child — Action  by  Father — Estoppel.  In  an 
action  by  a  father  for  loss  of  services  of  his  minor  son, 
resulting  from  injuries  caused  by  defendant's  negli- 
gence, it  was  not  error  to  refuse  to  strike  an  answer 
averring  that  plaintiff  had  emancipated  his  minor  son, 
so  far  as  any  claim  for  damages  growing  out  of  the  al- 
leged injuries  was  concerned,  and  had,  with  his  own 
consent,  advice,  and  assistance,  permitted  the  son  to 
bring  an  action  in  his  own  behalf  for  all  damages,  and 
that  the  father  approved  of  the  Judgment  entered  in 
the  action  brought  by  the  son,  and,  as  the  legal  guardian 
of  his  son,  received  the  money  paid  in  satisfaction  of 
such  Judgment. — Daly  v.  Everett  Pulp  d  Paper  Co 252 

See  Estoppel,  1. 

PARTIES.     See  Adjoining   Land   Owners.   1;    Carriers,   3; 
Eminent  Domain,  6. 

PARTNERSHIP. 

1.  Wrongful  Acts — Liability  of  Co-partners.  The  fact  that 
plaintiff  was  maliciously  prosecuted  upon  a  charge  of 


748  INDBX—VoL.  31. 


PARTNERSHIP— Ck)NTiNUED. 

larceny  of  partnership  goods  would  not  raise  a  presump- 
tion that  all  the  partners  participated  in  his  prosecution, 
but  in  order  to  render  all  the  partners  liable  proof  of 
their  complicity  in  the  prosecution  would  be  necessary. 
— Noblett  V.  Bartach 24 

2.  Action  for  Accounting — Judgment.  In  an  action  for 
an  accounting  between  partners,  a  court  of  equity  has 
power  not  only  to  state  the  account  between  the  parties, 
but  to  enter  a  money  judgment  in  favor  of  one  and 
against  another,  as  the  state  of  the  account  may  re- 
quire.— Yarwood  v,  Billinga M2 

3.  Same — Conversion-^Outaide  the  Issues.  Where  a  suit 
is  in  equity  for  an  accounting  and  partition  of  personal 
property  between  partners,  and  not  an  action  at  law 
for  conversion,  the  refusal  of  the  court  to  enter  Judg- 
ment in  favor  of  plaintiff  for  the  value  of  the  property 
would  not  be  error,  although  defendants  had  refused 
to  acknowledge  his  right  of  possession  when  demand 
was  made  upon  them. — Id 642 

4.  Execution  of  Mortgage — Refusal  of  Partner  to  Join — Ef- 
fect. A  mortgage  executed  In  the  partnership  name  by 
some  of  the  members  of  a  non-trading  partnership,  to  se- 
cure money  loaned  the  firm  from  time  to  time  for  the 
purpose  of  increasing  its  plant  and  property.  Is  a  valid 
lien  on  the  whole  of  the  property  of  the  firm,  although  one 
of  the  copartners  refused  to  join  in  its  execution,  there 
being  no  affirmative  showing  that  he  refused  his  as- 
sent to  the  execution  of  the  mortgage  by  the  partnership, 
but,  on  the  contrary,  that  the  debt  was  incurred  with 
his  knowledge,  and  that  he  had  enjoyed  the  fruits  of  the 
money  received  thereby  In  the  betterment  of  the  partner- 
ship property. — Matthies  v.  Berth €65 

See  Witnesses,  2. 

PAWNBROKERS.     See  Licenses. 

PERJURY. 

1.  Sufficiency  of  Information — Allegation  of  Jurisdiction. 
Under  Bal.  Code,  §  6867,  which  provides  that  it  is  Buffi- 
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cient  in  an  information  for  perjury  to  set  forth  the  sub- 
stance of  the  controversy  in  respect  to  which  the  crime 
was  committed,  and  in  what  court  or  before  whom  the 
oath  alleged  to  be  false  was  taken  and  that  the  court  or 
person  before  whom  it  was  taken  had  power  to  adminis- 
ter it,  and  under  art.  4,  §  6,  of  the  const!  tut  ion,  which 
vests  the  superior  court  with  original  Jurisdiction  in 
cases  amounting  to  felony,  the  failure  of  the  information 
to  specially  allege  that  the  court  had  Jurisdiction  of 
the  cause  of  action  in  which  the  alleged  perjury  was 
committed  would  not  render  the  information  bad,  where 
sufficient  was  alleged  to  show  it  was  a  case  of  felony  on 
trial  in  the  superior  court,  thereby  raising  a  prima  facie 
presumption  of  Jurisdiction. — State  v.  Douette 6 

2.  Materiality  of  False  Testimony.  Where  an  information 
charging  perjury  alleges  that  defendant  was  duly  sworn 
as  a  witness,  and,  being  so  sworn,  "it  then  and  there, 
upon  the  trial  of  said  issue,  became  and  was  a  material 
inquiry,"  etc.,  and  that  defendant  feloniously,  falsely, 
and  contrary  to  such  oath,  deposed  and  swore  falsely 
to  such  material  facts,  it  sufficiently  avers  the  materi- 
ality of  the  testimony  and  that  defendant  testified 
falsely  thereto  after  he  was  sworn. — Id '. . . .      6 

See  Criminal  Law,  2-4. 

PERSONAL  PROPERTY.     See  Fixtubes. 

PHYSICIANS  AND  SURGEONS. 

1.  Dentists — Examination  and  Registration.  The  proviso 
to  §  1,  of  the  act  of  1901,  amending  the  dentistry  law 
of  1893,  which  excepts  from  the  operation  of  the  statu- 
tory requirements  as  to  examination  and  registration 
of  dentists,  "persons  engaged  in  the  practice  of  dentis- 
try at  the  time  of  the  passage  of  this  act  who  are  hona 
fide  citizens  of  the  state  of  Washington,"  contemplates 
only  those  who  were  lawfully  practicing  at  that  date, 
and  would  not  operate  in  favor  of  those  who  had  been 
practicing  as  dentists  in  violation  of  the  existing  law 
at  the  time  of  the  passage  of  the  amendatory  law. — 
State  ex  rel.  Smith  v.  Dental  Examiners 492 


750  INDEX— Vol.  81. 


PHYSICIANS  AND  SURGEONS— CJowtinukd. 

2.  Same — Constitutional  Law.  Laws  for  the  regulation 
of  the  practice  of  dentistry  fall  within  the  power  of  the 
state,  and  hence  are  not  unconstitutional  on  the  ground 
of  infringing  the  rights  of  the  individual. — Id 492 

8.  Same  —  Statutes  —  Title  of  Act.  An  act  providing  a 
penalty  for  practicing  dentistry  without  a  license  is 
not  unconstitutional  because  of  the  failure  of  the  title 
to  specify  that  the  act  provides  for  a  penalty,  since 
the  title  of  the  act,  "An  act  to  regulate  the  practice  of 
dentistry  in  the  state  of  Washington/'  is  comprehen- 
sive enough  to  include  the  means  necessary  to  effect 
the  object  sought  by  the  statute. — Id 492 

.  4.  Physicians  —  Practicing  Without  License  —  Sufficiency — 
of  Evidence.  In  a  prosecution  for  practicing  medicine 
without  a  license  a  conviction  was  unwarranted, 
where  the  only  evidence  thereof  was  the  advertisement 
in  a  newspaper  as  a  doctor  of  a  person  of  the  same 
name  as  defendant,  since  the  Jury  would  not  be  Justi- 
fied in  inferring  therefrom,  as  against  the  presump- 
tion of  innocence,  either  that  the  advertisement  was 
authorized  by  defendant  or  that  he  was  the  person 
nan!^d    therein. — State    v.    Dunham 636 

PLEADING. 

1.  Waiver  of  Demurrer — Filing  Amended  Complaint.  An 
erroneous  ruling  sustaining  a  demurrer  to  a  complaint 
is  waived  by  the  filing  of  an  amended  complaint. — Pres- 
cott  V.  Puget  Sound  Bridge  d  D.  Co 1T7 

2.  Sufficiency  of  Complaint  Attacked  on  Trial.  Where 
a  complaint  is  attacked  by  an  objection  to  the  intro- 
duction of  any  evidence  in  its  support,  on  the  ground 
that  It  does  not  state  a  cause  of  action,  the  attack  will 
be  treated  as  an  attack  on  a  complaint  after  verdict, 
when  every  reasonable  intendment  and  legitimate  in- 
ference susceptible  of  being  drawn  or  deduced  from  the 
facts  stated  is  permitted  in  aid  of  the  statement  of  the 
cause  of  action. — Id 177 

3.  Amendment  of  Answer — Discretion  of  Court.  Where 
plaintiff  had  actual  notice  of  a  motion  to  amend  an  ana* 
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wer,  made  on  the  day  of  trial,  and  no  injury  was  shown 
as  the  result  of  the  amendment,  its  allowance  by  the 
court  was  not  reversible  error,  although  not  supported 
by  affidavit  nor  notice  of  the  application  served  on  the 
plaintiff,  as  required  by  Bal.  Code,  §  4953,  since  the 
same  section  permits  the  allowance  of  amendments  in 
the  discretion  of  the  court  to  correct  mistakes,  and  there 
is  nothing  in  the  record  negativing  the  idea  that  the 
amendment  was  allowed  for  the  purpose  of  correcting 
a  mistake. — Daly  v.  Everett  Pulp  d  Paper  Co 252 

4.  General  Issue — Failure  of  Consideration,  A  failure  of 
consideration  is  not  raised  by  an  answer  of  general  de- 
nial in  an  action  on  an  instrument  which  imports  a  con- 
sideration.— Nunn   V.    Jordan 506 

6.  Action  on  a  Guaranty  Bond — Allegation  of  Consideration, 
A  complaint  on  a  guaranty  bond  is  not  demurrable  for 
want  of  facts  because  it  appears  that  the  bond^was  exe- 
cuted a  week  later  than  the  execution  of  the  contract 
it  guarantied,  and  there  is  no  allegation  of  consideration 
for  the  guaranty,  when  the  complaint  sets  out  the  bond 
in  full,  showing  it  to  be  an  instrument  under  seal,  which 
in  itself  imports  a  consideration. — Considine  v.  Gallagher  669 

See  Appeal,  24,  25;  Cancellation  op  Instruments; 
Cabriebs,  2,  3;  Cobporations,  4;  Criminal  Law,  6, 
7,  16,  18;  Eminent  Domain,  1,  2;  Estoppel,  2; 
Forcible  Entbt  and  Detaineb,  2,  3;  Limitation 
OF  Actions;  Mandamus,  1,  2;  New  Tbial,  4;  Nuis- 
8ANCE,  6,  7;  Quieting  Title,  1;  Tbial,  7;  Tbovsb 
and  Convebsion,  1. 

PRINCIPAL  AND  AGENT.    See  Telbobafh  and  Telephones, 
1. 

PRINCIPAL  AND  SURETY.     See  Appeal,  47. 

PROCESS. 

1.  Service  by  Non-resident  Attorneys,  Non-resident  attor- 
neys who  have  been  admitted  to  the  bar  of  this  state  are 
authorized  to  issue  summons  in  actions  in  this  state,  and 
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may  perform  this  act  outside  the  state  as  well  as  within 
its  borders,  provided  the  summons  specifies  a  place  with- 
in the  state  where  an  answer  thereto  may  be  served, 
within  the  meaning  of  Bal.  Code,  §  4870,  which  provides 
that  the  defendant  shall  "answer  the  complaint,  and 
serve  a  copy  of  his  answer  on  the  person  whose  name  Is 
subscribed  to  the  summons,  at  a  place  within  the  state 
therein  specified  in  which  there  Is  a  postoffice." — Wag- 
nitz  17.  'Ritter 343 

2.  Form  of  Summons — Statutory  Requirements,  A  sum- 
mons issued  in  conformity  with  the  form  set  forth  in 
the  statute,  and  which  substantially  follows  the  sections 
enumerating  the  necessary  contents  of  the  summons,  is 
good  as  against  a  general  objection  that  it  is  void  on 
its  face,  raised  for  the  first  time  on  appeal,  even  If  the 
summons  may  not  have  fully  incorporated  everything 
required  by  other  sections  of  the  statute. — Id 343 

See  Appeal,  21,  48;  Forcible  Entbt  and  Detainer,  1; 
Mortgages,  2. 

PROHIBITION.  WRIT  OF 

1.  To  Superior  Court — Vacation  of  Judgment  Affirmed  on 
Appeal — Hearing  in  Lower  Court.  The  writ  of  prohibi- 
tion will  not  issue  to  restrain  a  judge  of  the  superior 
court  from  trying  a  petition  for  the  vacation  of  a  Judg- 
ment which  had  been  affirmed  on  appeal,  but  which  the 
supreme  court,  upon  showing  made,  had  permitted  to  be 
attacked  in  the  lower  court,  when  the  Judge  of  such 
court  makes  a  showing  that  he  will  try  such  petition  ac* 
according  to  the  law  and  the  evidence,  unbound  and  unre- 
stricted by  the  action  of  the  supreme  court  in  passing 
upon  the  sufficiency  of  the  showing  made. — State  ex  ret. 
Post  V.  Superior  Court 63 

2.  Same — Remedy  by  Appeal.  The  fact  that  a  petition  for 
the  vacation  of  a  judgment  was  docketed  by  the  clerk 
as  a  separate  proceeding,  and  that  there  Is  no  appeal 
from  an  order  vacating  a  judgment,  would  not  afford 
grounds  for  the  issuance  of  a  writ  of  prohibition  to  re- 
strain the  superior  court  from  hearing  same,  since  the 
proceeding  must  in  effect  be  regarded  as  within  the 
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action  in  which  the  Judgment  sought  to  be  attacked  was 
rendered,  and  an  appeal  from  such  Judgment  would 
bring  up  for  review  the  orders  of  the  court  in  regard 
to  its  vacation. — Id 53 

3.  When  Liea — Amount  in  Controveray.  The  fact  that  the 
auperior  court  has  no  Jurisdiction  to  try  and  determine 
an  appeal  from  a  Justice  of  the  peace  is  not  ground  for 
•the  issuance  of  a  writ  of  prohibition,  where  the  amount 
in  controversy  is  less  than  $200,  since  the  Judgment  of 
the  superior  court  is  conclusive  in  such  cases,  under  the 
constitutional  provisions  limiting  the  appellate  Juris- 
diction of  the  supreme  court — State  ex  rel.  Fuller  v. 
Buperior    Court 9« 

4.  Same — Remedy  by  Appeal.  The  writ  of  prohibition 
will  not  issue  to  restrain  a  superior  court  from  proceed- 
ing with  an  action  which  it  had  refused  to  dismiss  for 
want  of  Jurisdiction,  as  the  party  aggrieved  has  an 
adequate  remedy  by  appeal. — State  ex  rel.  Port  Orchard 

Investment  Co.  v.  Superior  Court 410 

5.  When  Lies — Inadequate  Remedy  by  Appeal.  The  writ 
of  prohibition  will  issue  against  the  superior  court  in 
favor  of  a  defendant  on  whose  motion  a  receiver  was 
discharged,  from  which  order  appeal  was  taken  by  plain- 
tiff and  the  control  of  the  receiver  superseded  during 
appeal,  since  there  is  no  remedy  by  appeal  for  the  de- 
fendant, the  only  appealable  order,  if  any,  being  the 
one  in  his  favor  for  the  discharge  of  the  receiver. — State 

ex  rel.  Oudin  v.  Superior  Court 481 

PUBLIC  LANDS. 

1.  Railroad  Oranta — Sale  of  Lands  Excluded  From  Orant 
— Preference  Rights  of  Purchaser.  Under  24  St.  at 
Large,  557,  §  5,  which  provides  that  where  any  railway 
company  shall  have  sold  to  citizens  of  the  United  States 
as  a  part  of  its  land  grant  from  the  government  lands 
coterminous  with  the  constructed  portion  of  its  road, 
but  which  are  for  any  reason  excepted  from  the  opera- 
tion of  its  grant,  the  bona  fide  purchaser  may  make  pay- 
ment to  the  United  States  at  the  government  price  and 

48-31  WASH. 
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shall  thereupon  be  entitled  to  patent,  one  who  had  In 
good  faith  purchased  the  land  from  the  railroad  com- 
pany, and,  upon  the  decision  of  the  land  department 
adverse  to  the  railroad's  right  to  the  land,  had  applied 
within  a  reasonable  time  to  make  purchase  under  the 
above  act  of  congress,  had  a  preference  right  as  against 
a  homestead  entryman,  who  had  made  entry  within  four 
months  after  notice  of  cancellation  of  the  railroad's  right 
to  the  land,  and  with  actual  knowledge  of  all  the  facta. 
— Ramsay  v.  Tacoma  Land  Co 851 

2.  Same— Citizenship  of  Corporations.  A  corporation  or- 
ganized under  the  laws  of  any  state  is  a  citizen  of  the 
United  States  within  the  meaning  of  24  St.  at  Large, 
657,  authorizing  citizens  of  the  United  States,  in  certain 
cases,  to  purchase  government  lands. — Id 351 

See  Husband  and  Wife,  2,  3;    Schools  and  School 

DiSTBICTS,  3. 

QUIETING  TITLE. 

1.  Possession  Under  Oral  Contract  to  Devise — SuUldency  of 
Complaint.  In  an  action  to  enforce  a  contract  for  a  con- 
veyance of  land  and  quiet  title  thereunder,  the  complaint 
states  a  cause  of  action  when  it  sets  up  an  oral  agree- 
ment for  the  devise  of  land  to  plaintiff  in  consideration 
of  the  care  of  the  grantdr  in  his  life-time;  that  plaintiff 
was  put  in  possession  of  the  land  under  said  agreement 
and  is  still  in  possession  thereunder;  that  the  grantor 
failed  to  convey  or  devise  said  land  to  her;  that  she 
fully  periformed  and  discharged  her  obligations  under 
the  contract  by  caring  for  the  grantor  until  his  death; 
and  that  nothing  remains  undone  to  fully  execute  the 
contract  except  a  formal  conveyance  of  the  legal  title. — 
Davies  v.  Cheadle  168 

2.  Same,  Admissibility  of  Evidence.  Where  it  is  sought 
to  establish  an  oral  contract  between  parties,  the  unilat- 
eral written  agreement  of  one  of  them  is  admissible 
In  evidence  as  a  declaration  on  his  part  concerning  the 
subject-matter  of  the  alleged  oral  contract. — Id 168 

See  Eqititt,  2. 
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RAILROADS. 

1.  Fires  Along  Right  of  Wau — Evidence  of  Origin.  In  an 
action  to  recover  damages  for  fire  set  out  by  the  pass- 
ing engines  of  defendant,  in  which  no  particular  en- 
gine is  assigned  as  the  direct  cause  of  the  injury,  evi- 
dence that  defendant's  engines  were  in  the  habit  of 
emitting  sparks  upon  the  right  of  way  and  that  other 
fires  had  been  caused  thereby,  was  admissible  as  a  cir- 
cumstance tending  to  show  the  origin  of  the  fire,  where 
that  was  a  disputed  question. — NoUmd  v.  Chreat  North" 
em  Ry.  Co 430 

2.  Same — Pleading  and  Proof — Variance.  In  pn  action  for 
damages  for  fire  caused  by  defendant's  engine,  evidence 
of  the  infiammable  condition  of  the  right  of  way  was 
inadmissible,  where  there  was  no  charge  of  negligence 
in  the  complaint  as  to  the  improper  and  careless  main- 
tenance of  the  right  of  way. — Id 430 

8.  Same — Instructions.  Where  a  complaint  charged  defen- 
dant's negligence  as  consisting  of  carelessness  in  oper- 
ating its  locomotives  and  in  allowing  fire  to  spread  over 
its  right  of  way  and  upon  its  lands,  it  was  error  for  the 
court  to  charge  the  jury  as  to  the  duty  on  the  part  of 
defendant  in  the  matter  of  providing  engines  with  the 
best  appliances  for  arresting  sparks,  of  keeping  such 
appliances  in  repair,  and  of  keeping  its  right  of  way 
free  from  combustible  materials. — Id 430 

See  Eminent  Domain,  5-7. 
RAPE. 

1.  Sufficiency  of  Evidence.  A  verdict  of  guilty  in  a  prose- 
cution for  rape  will  not  be  disturbed,  although  the  testi- 
mony of  the  prosecuting  witness  may  have  been  con- 
tradictory in  some  particulars,  where  it  appears  that  she 
was  a  child  of  twelve  years  of  age,  apparently  confused 
and  embarrassed  by  her  position  as  witness  and  by  the 
nature  of  the  examination,  and  where  her  statements  as 
to  the  commission  of  the  crime  are  supported  by  cor- 
roborative testimony. — State  v.  Bailey 89 

2.  Same — Impotency.  Where  the  only  evidence  as  to  the 
impotency  of  a  defendant  charged  with  rape  is  his  own 
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testimony,  a  veraici  of  guilty  will  not  be  disturbed, 
when  there  is  evidence  tending  to  establish  the  material 
facts  showing  guilt. — Id 89 

RECEIVERS. 

1.  Temporary  Receiver—Application  for  Appointment — 
Service  of  Notice.  Under  Bal.  Code.  §  4886,  which  pro- 
vides that  one  who  has  appeared  In  an  action  Is  entitled 
to  notice  of  all  subsequent  proceedings,  which  notice, 
under  Id.,  4886a,  shall  be  at  least  three  days'  notice,  in 
the  case  of  motions  and  applications,  four  days'  notice 
of  the  filing  of  an  amended  complaint  and  of  a  motion 
for  the  appointment  of  a  temporary  receiver  thereunder 
was  sufficient,  when  served  upon  the  attorney  for  defen- 
dant who  had  appeared  generally  in  the  action  and 
demurred  to  the  original  complaint. — Haggard  v.  Bang- 

lin    166 

2.  Appointment  by  Courts  of  Concurrent  Jurisdiction — B3> 
elusive  Control  Belongs  to  First  Appointee.  Where  the 
superior  court  of  one  county  has  appointed  a  general 
receiver  for  an  insolvent  corporation  with  power  to 
take  possession  and  control  all  Its  property.  It  is  error 
for  the  superior  court  of  another  county  to  appoint  either 
the  same  or  ancLher  person  receiver  for  juch  corpora- 
tion, even  If  done  on  the  theory  that  the  subsequent 
appointment  was  merely  to  extend  the  existing  receiver- 
ship to  a  foreclosure  suit  against  the  corporate  prop- 
erty.— Fernald  v.  Spokane  d  B.  C.  Telephone,  etc,  Co 21$ 

3.  Discharge — Appeal — Effect  of  Supersedeas.  Where  the 
discharge  of  a  receiver  follows  as  a  matter  of  course 
upon  the  affirmance  of  the  final  judgment  in  a  cause 
which  makes  no  provision  for  the  retention  of  the 
receiver,  an  order  for  the  discharge  is  self -executing, 
and  the  filing  of  a  supersedeas  bond  on  a  second  appeal 
would  not  reinstate  the  receiver,  or  authorize  the  court 
to  maintain  possession  of  the  property  pending  appeal. 

— State  ex  rel.  Oudin  v.  Superior  Court 481 

See  Corporations,  6;   Prohibition,  Writ  of,  5. 
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RESCISSION.       See  Cancellation    of    Instruments;    JuiKh 
MENT,  1;   Mechanics'  Liens,  1. 

REPLEVIN. 

Conditional  Sale  of  Building — Recovery  as  Personal  Prop- 
erty. Where  a  dwelling  house  was  personal  property, 
and  was  sold  under  a  conditional  contract  of  sale,  on  a 
breach  of  the  conditions  of  sale  the  house  could  be  recov- 
ered in  an  action  of  replevin  by  the  vendor. — Page  v. 
Urick    601 

See  Cobpobations,  1;    JxnxsMENT,  8. 

ROBBERY. 

Sufflciency  of  Information — Allegation  of  Orvnership  of 
property.  An  Information  charging  larceny  committed 
by  unlawfully  and  feloniously  stealing  and  taking  away 
certain  property  from  the  person  of  another  is  insuffi- 
cient when  it  fails  to  allege  the  ownership  of  the  prop- 
erty (State  V,  Dengel,  24  Wash.  49,  followed). — State 
V.  Morgan   226 

SALES. 

Void  Contract — Right  of  Possession — Attachment.  The 
fact  that  a  contract  for  the  sale  of  goods  for  an 
Immoral  purpose  was  unenforcible  would  not  entitle  an 
attaching  creditor  of  the  vender  to  hold  them  as  against 
the  vendor,  to  whom  the  vendee  had  surrendered  all 
right  and  title  to  the  goods. — Standard  Furniture  Co.  v. 
Van  Alstine 499 

See  Replevin. 

SCHOOLS  AND  SCHOOL  DISTRICTS.  • 

1.  School  Districts — Petition  for  Union — Timeliness  of 
Action  On.  Where  a  petition  for  the  union  of  two 
school  districts  was  not  acted  upon  by  the  board  of 
directors  of  one  of  the  districts  until  more  than  a  year 
after  its  presentation  to  them,  and  In  the  meantime  the 
board  had  submitted  to  vote  another  petition  for  a  union 
of  districts,  including  the  two  in  the  original  petition 
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with  others,  which  was  submitted  to  a  vote  of  the  dis- 
trict and  rejected,  the  board  would  be  without  power  to 
submit  the  original  petition,  since  it  must  be  deemed 
as  waived  by  failure  to  act  upon  it  within  a  reasonable 
time,  and  by  the  act  of  submitting  a  later  i)etition  to 
popular  vote. — Peth  v.  Martin 1 

2.  Same — Notice  of  Election — Su^ciency.  A  notice  of  elec- 
tion to  determine  the  question  of  a  union  of  school  dis- 
tricts, which  fixes  the  opening  of  the  polls  at  4  o'clock, 
p.  m.,  and  fails  to  designate  the  hour  of  closing,  is  ille- 
gal, under  the  mandatory  provisions  of  Bal.  Code,  §  2420, 
which  provides  that  such  notices  shall  designate  the 
"hours  between  which  the  polls  are  to  be  kept  open,"  and 
that,  "unless  otherwise  designated  in  the  notice  of  elec- 
tion, the  polls  shall  be  open  at  1  o'clock  in  the  afternoon, 
and  close  at  4  o'clock  in  the  afternoon;  but  the  board  of 
directors  may  determine  on  an  hour  before  1  o'clock, 
but  not  earlier  than  9  o'clock  in  the  forenoon,  for  open- 
ing the  polls,  and  for  closing  an  hour  after  4  o'clock, 
but  not  later  than  8  o'clock  in  the  afternoon." — Id 1 


8.  School  Lands — Proceeds  of  Sale — StcUute  Authorizing 
Invasion  of  Principal — Conflict  With  Enabling  Act.  The 
act  of  March  7,  1895  (Laws  1895,  p.  55)  providing  for 
the  creation  of  a  state  normal  school  fund  into  which 
shall  be  paid  all  proceeds  from  the  sales  of  lands  granted 
to  the  state  of  Washington  by  the  United  States  for 
normal  schools,  and  authorizing  the  payment  of  the 
cost  of  erection  of  normal  school  buildings  from  such 
fund  is  void,  because  in  conflict  with  the  provisions  of 
the  enabling  act  for  the  admission  of  this  state  into  the 
Union,  wherein  it  is  provided  (§11)  "that  all  lands 
herein  granted  for  educational  purposes  shall  be  dis- 
•  posed  of  only  at  public  sale,  .  .  .  the  proceeds  to 
constitute  a  permanent  school  fund,  the  interest  of  which 
only  shall  be  expended  in  the  support  of  said  schools." 
— State  ex  rel.  Heuston  v,  Maynard 133 

See  Constitutional  Law,  3,  4. 
SHERIFFS  AND  CONSTABLES.    See  Judgment,  4. 
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STATUTES. 

1.  Barbers — Reffulation  and  Licensing  of  Occupation — Title 
of  Act.  The  title  of  an  act  reciting  that  it  is  "an  act  to 
regulate  the  practice  of  barbering  and  licensing  of  per- 
sons to  carry  on  such  practice,  and  providing  punishment 
for  its  violation/'  is  broad  enough  to  embrace  provisions 
in  the  act  for  the  appointment  of  a  board  of  examin- 
ers, and  their  duties  and  compensation,  for  the  regula- 
tion of  apprentices,  and  for  the  payment  of  license  fees. 

— State  V.  Sharpless   191 

2.  Same — Application  of  Act.  An  act  making  it  "unlawful 
for  any  person  to  follow  the  occupation  of  barber  in  any 
incorporated  city  or  town  in  this  state,"  under  certain 
conditions,  is  not  restricted  in  its  application  to  such 
municipalities  only  as  were  incorporated  at  the  time  of 

its  passage. — Id 191 

8.  Reason  for  Enactment — Province  of  Legislature.  Courts 
will  not  pass  upon  the  sufficiency  of  the  reason  for  the 
enactment  of  a  law,  which  is  not  in  conflict  with  some 
constitutional    provision. — Id 191 

See  Ck>STS,  1;  Ck)UBTS,  2;  Forcible  Entbt  ajxd  De- 
tainer, 1;  Husband  and  Wife,  5;  Intoxicating 
Liquors;  Municipal  Ck>RPORATioN8,  1,  2;  Physi- 
cians AND  Surgeons,  3. 

TAXATION. 

1.  Delinquency  Certificate — Priority  of  Lien  Over  Street 
Assessment.  The  holder  of  a  general  tax  delinquency  cer- 
tificate is  entitled  to  enforce  same  by  foreclosure,  with- 
out being  compelled  to  pay  or  tender  the  delinquent 
street  assessments  which  may  be  an  existing  lien  upon 
the  lands  included  in  his  certificate. — Keene  v.  Seattle. . .  202 

2.  Same.  Laws  1893,  p.  169,  §  8,  allowing  cities  of  the  first 
class  to  collect  street  assessments  according  to  the 
method  of  collection  of  general  taxes,  and  authorizing 
the  same  procedure  as  if  such  assessments  were  part 
of  the  general  tax  assessed  against  such  property,  does 
not  place  the  lien  for  such  assessments  on  an  equality 
with  the  general  tax  lien,  in  the  absence  of  an  express 
provision  to  that  eftect  and  in  view  of  the  evident  policy 
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of  the  law  In  favor  of  the  priority  of  general  tax  Hens. 
—Id 202 

3.  Delinquency  Certificate — Tender  of  Street  Assessment 
Unnecessary.  An  applicant  for  a  general  tax  delin- 
quency certificate  is  not  required  to  pay  the  delinquent 
street  assessments  as  well  as  the  general  taxes  consti- 
tuting liens  on  the  real  estate,  in  order  to  entitle  him  to 
a  certificate  of  delinquency  for  general  taxes  thereon. — 
State  ex  rel.  Craver  v.  McConnaughey 207 

4.  Foreclosure  of  Delinquency  Certificate — Appeal — Deposit 
of  Taxes  Necessary.  Under  Laws  1897,  p.  186,  §104. 
which  provides  that  no  appeal  sliall  be  allowed  from  the 
Judgment  upon  foreclosure  of  certificates  for  delinquent 
taxes,  unless  the  party  praying  the  appeal  shall,  before 
taking  such  appeal,  deposit  with  the  county  treasurer 
an  amount  equal  to  the  Judgment  and  costs,  an  appeal 
by  a  delinquent  taxpayer  will  be  dismissed,  where  such 
deposit  has  not  been  made  (Meagher  v.  Hand,  28  Wash. 
332,  distinguished).— Sfc/tiiZte  v.  Harris 302 

6.  Tax  Sale — Sale  hy  City  of  Third  Class — Interest  Ac- 
quired by  Purchase — Right  of  Redemption  From  Other 
Bales.  Where  a  city  of  the  third  class  became  the  pur- 
chaser of  land  at  a  city  tax  sale  which  was  conducted 
in  pursuance  of  the  provisions  of  Bal.  Code,  §  946,  author- 
izing both  summary  procedure  and  action  in  court  for 
the  enforcement  of  delinquent  taxes,  the  return  of  sale, 
although  irregular,  with  the  Judgment  and  confirmation 
of  sale,  and  the  entry  by  the  city  into  possession  of  the 
property,  together  constituted  evidence  of  the  owner- 
ship of  such  interest  in  the  land,  within  the  meaning  of 
Bal.  Code,  §  1752,  as  would  entitle  the  city  to  redeem 
from  a  subsequent  certificate  of  delinquency  issued  by 
the  county  to  one  who  had  knowledge  of  the  city's  pos- 
session and  assertion  of  ownership. — Meagher  v.  Sprague  549 

6.  Same — Redemption — Sufficiency  of  Payment — Right  to 
Raise  Question.  The  question  of  whether  the  county  had 
exacted  the  full  amount  due  for  delinquent  taxes  upon 
the  issuance  of  a  complete  certificate  of  redemption  can- 
not be  litigated  in  an  action  to  foreclose  a  delinquency 
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certificate,  where  the  county  is  not  a  party  to  the  action. 
—Id 649 

See  GuABDiAN  and  Ward. 
TELEGRAPHS  AND  TELEPHONES. 

1.  Telegraph  Companies — Liability  for  Mistake  in  Telephon- 
ing Message — When  Messenger  Agent  of  Addressee.  . 
Where  the  person  to  whom  a  telegraph  message  was  sent 
asked  the  messenger  of  the  company  to  telephone  him 
the  contents  of  the  telegram  because  he  was  outside  of 
the  free  delivery  district,  he  thereby  constituted  such 
messenger  his  own  agent,  and  a  mistake  by  the  messen- 
ger in  transmitting  the  contents  of  the  telegram  could 
not  be  chargeable  against  the  company  on  the  theory  of 
ratification  of  his  acts  from  the  fact  of  his  being  in  their 
employ  and  using  a  telephone  in  their  ofl&ce  to  repeat 
the  message,  with  the  knowledge  of  the  telegraph  opera- 
tor, when  there  is  nothing  to  show  that  the  operator 
heard  the  message  read  over  the  telephone,  or  knew  that 

a  mistake  had  been  made. — Norman  v.  Western  Union 
.  Telegraph  Co 577 

2.  Same — Delivery  of  Message — Su^UHency.  Any  delivery 
of  a  telegraph  message  which,  in  law,  would  be  good 
as  between  the  receiver  of  the  message  and  the  com- 
pany is  good  as  between  the  sender  and  the  company. 
—Id 677 

TIDE  LANDS.    See  Eminent  Domain,  5. 

TRIAL. 

1.  Misconduct  of  Attorney — Indulgence  in  Collateral  Re- 
marks. The  fact  that  attorneys  in  the  course  of  a 
heated  trial  indulged  In  collateral  remarks,  not  pertinent 
to  the  issues,  would  not  be  ground  for  reversal,  in  the 
absence  of  a  showing  that  the  jury  was  unduly  influenced 
thereby  to  the  prejudice  of  the  adverse  party. — Voicell 

V.  Issaquah  Coal  Co 103 

2.  Jurors — Misconduct — Conversation  With  Party.  The  re- 
fusal  of  the   court   to   discharge  a   jury   during  trial 
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because  one  of  the  Jurors  and  one  of  the  plaintiffs  had 
indulged  in  a  conversation  together  during  an  intermis- 
sion was  not  error,  where  it  appeared  that  the  talk  had 
by  them  was  not  upon  the  subject  of  the  trial,  was  pub- 
licly had  in  the  corridor  of  the  court  house  before  many 
people  and  in  the  presence  of  some  of  them,  and  there 
was  no  showing  indicating  intrigue  between  the  Juror 
and  the  party. — Id 103 

8.  Directed  Verdict — Bills  of  Exchange — Waiver  of  Neces- 
sity for  Written  Acceptance  of — Failure  of  Proof.  In 
an  action  by  plaintifte  upon  an  unaccepted  order  for  the 
payment  of  money,  which,  under  Laws  1899,  p.  3C2, 
§  126  et  seq.f  would  not  bind  the  drawee  unless  accepted 
in  writing,  it  was  error  to  refuse  a  directed  verdict  in 
defendant's  favor,  where  the  allegations  of  the  com- 
plaint as  to  an  agreement  obviating  the  necessity  for 
a  written  acceptance  were  wholly  unsupported  by  evi- 
dence.— Nelson  v.  Nelson  Bennett  Co 116 

4.  Btay  of  Proceedings  Until  Payment  of  Costs  in  Other 
Action — Power  of  Court.  An  order  of  the  court  staying 
proceedings  in  an  action,  until  a  Judgment  against  plain- 
tiff for  costs  in  a  prior  action  between  the  same  parties 
involving  the  same  subject-matter  was  paid,  is  a  valid 
exercise  of  the  court's  powers. — Plumley  v.  Simpson 147 

5.  Instructions — Weight  of  Expert  Evidence.  EJxpert  testi- 
mony, being  competent  testimony  under  the  law,  must 
go  to  the  Jury  as  any  other  testimony  in  the  case,  and 
it  is  error  for  the  court  to  discriminate  in  any  way 
against  its  weight  in  instructing  the  Jury. — Nelson  v. 
McLellan    208 

6.  Theory  of  Parties  as  to  Construction  of  Contract.  In  an 
action  for  damages  for  breach  of  contract,  which  was 
tried  by  both  parties  on  the  theory  that  a  written 
memorandum  between  them  did  not  contain  all  of  the 
contract  governing  one  of  the  elements  of  damage,  the 
defendant  would  not  be  entitled  to  have  withdrawn  from 
the  Jury  the  evidence  relating  to  such  item  of  damages, 
because  of  its  not  being  within  the  provisions  of  the  writ- 
ten memorandum. — Johnson  v,  San  Juan  Fish  d  Pack- 
ing Co 288 
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7.  WithdratDal  of  Evidence  From  Juru — Improf^er  Attack 
on  Obecure  Pleading.  The  fact  that  the  allegations  of 
a  complaint  are  not  so  full  and  particular  as  they  should 
be  respecting  any  issue  cannot  be  taken  advantage  of 
by  motion  to  withdraw  from  the  Jury  the  evidence  upon 
such  issue,  where  the  allegations  are  sufficient  to  advise 
defendant  of  the  nature  and  amount  of  the  demand 
against  him. — Id 238 

8.  Instructions — Harmlesa  Error  —  Comment  on  Facta. 
Error  of  the  court,  if  any,  in  referring  to  the  facts  in  a 
case  in  charging  a  jury  was  cured  by  further  instruc- 
tions in  which  the  Jury  were  told  that  any  reference 
made  to  the  facts  was  not  intended  as  an  intimation  of 
any  opinion  of  the  court,  and  that  they  were  the  sole 
Judges  of  the  facts  in  the  case. — Anderson  v,  McDonald. .  274 

9.  Course  of — Findings  Signed  in  Absence  of  One  Party — 
Vacation  of  Judgment— Grounds.  A  motion  to  vacate  a 
final  Judgment  on  the  ground  that  the  findings  and  con- 
clusions were  signed  by  the  court  in  the  absence  of 
appellant's  counsel  was  properly  denied,  where  the  find- 
ings and  conclusions  were  served  on  appellant's  attor- 
neys before  being  presented  to  the  court,  and  appellant 
was  permitted  to  make  exceptions  to  them,  and  was  her- 
self given  an  opportunity  to  submit  findings  and  con- 
clusions, which  were  denied. — Lamona  v.  Cowley 297 

10.  Instructions — Curing  Error,  Error  of  the  court  in  charg- 
ing the  Jury  as  to  permanent  injuries  to  plaintiff  in  an 
action  to  recover  for  personal  injuries  in  which  no  claim 
was  set  up  for  permanent  injuries,  was  cured  by  the 
court's  later  instruction  to  disregard  what  had  been  said 
by  him  as  to  permanent  injuries  and  his  explanation 
to  the  Jury  that  no  claim  for  such  injuries  was  involved 

in  the  case. — Gallagher  v.  Toum  of  Buckley 380 

11.  Discharge  of  Jury.  Where  there  are  no  disputed  facts  in 
the  evidence,  but  merely  questions  of  law  for  the  court 
are  presented,  the  discharge  of  the  Jury  is  proper,  since 
there  is  noth^g  for  it  to  pass  upon. — West  Seattle  Land 

d  Imp.  Co.  V.  Novelty  Mill  Co 435 

12.  Misconduct  of  Court — Expression  of  Opinion  as  to 
Amount  of  Damages.     Where  the  prayer  of  the  com- 


764  INDEX— Vol.  tl. 


TRIAL — Continued. 

plaint  in  an  action  for  damages  was  for  judgment  in  the 
sum  of  $25,500,  It  was  not  the  expression  of  an  opinion 
on  the  part  of  the  court  to  charge  the  Jury  that,  if  their 
verdict  should  be  for  plaintiff,  they  should  find  his  dam- 
age to  be  in  an  amount  not  exceeding  the  sum  of  |25,500. 
— Goldthorpe  v.  Clark-Nickeraon  Lumber  Co 467 

13.  Instructions — Construction    us    a    Whole.     The  instnic- . 
tibns  of  the  court  must  be  considered  as  a  whole,  and 
error  cannvt  be  predicated  upon  the  incompleteness  of 
one  of  the  instructions,  when  the  alleged  omission  is 
amply  and  clearly  covered  elsewhere  in  the  charge. — Id.  467 

14.  Admission  of  Evidence — Comments  by  Court — Harmless 
Error.  An  alleged  copy  of  a  disputed  assignment  being 
admissible  on  a  showing  that  the  original  had  been  deliv- 
ered to  defendant  who  refused  to  produce  it  on  demand, 
it  was  not  prejudicial  error  for  the  court  to  remark, 
at  the  time  the  copy  was  offered  in  evidence,  ''It  would 
be  admissible  for  what  it  is  worth — what  it  shows;  Just 
as  much  as  the  original  would  be,"  when  subsequent 
testimony  and  instructions  made  it  clear  to  the  Jury  that 
defendant  denied  the  existence  of  the  original  assign- 
ment.— Nunn  V.  Jordan 506 

15.  Instructions — Comment  on  Evidence.  A  comment  by 
the  court  in  his  charge  to  the  Jury  upon  a  matter  not 
material  under  the  issues  would  not  constitute  prejudi- 
cial error. — Id 506 

16.  Conflicting  Evidence — Question  for  Jury.  Where  a  prin- 
cipal has  testified  that  he  does  not  remember  having 
authorized  his  agent  to  send  a  certain  telegram,  but  the 
agent  testifies  positively  that  he  was  so  authorized, 
there  is  no  such  substantial  conflict  as  to  require  the 
submission  of  the  question  to  the  Jury. — Iforman  v. 
Western  Union  Telegraph  Co 577 

See  Appeal,  12,  29,  31,  41,  44,  45,  46;  Cabbiebs,  4; 
Criminal  Law,  2-4,  8,  12-15;  Malicious  Pbosecu- 
tion;  Masteb  and  Sebvant,  3-7,  12,  13;  Munici- 
pal Cobpobations,  5,  16;  Negligence,  3;  Nui- 
sance, 1-5;    Railboads,  3. 
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1.  Conversion — Unauthof^ed  Loan  bu  Bank  Cashier — Plead- 
inff — Immaterial  AUegationa.  In  an  action  against  bank 
officers  for  the  conversion  of  funds,  allegations  In  the 
complaint  to  the  effect  that  the  converted  funds  were 
pretended  to  be  loaned  by  defendants  to  a  speculative 
corporation  without  mercantile  credit  were  immaterial. 

— First  National  Bank  of  Pullman  v.  Oaddis 596 

2.  Same — Evidence — Materiality.  Where  defendants  in 
such  an  action  are  charged  with  converting  money  of  the 
bank  to  their  own  use,  evidence  that  the  corporation 
to  which  they  claimed  the  funds  had  been  loaned  was  of 
a  speculative  character,  without  property,  and  unworthy 
of  credit  was  properly  excluded  because  of  its  imma- 
teriality.—/d 596 

See  Banks  and  Banking. 
TRUSTS. 

1.  Resulting  Tri^t — Agreement  to  Purchase  Land.  Where 
two  parties  take  a  Joint  option  for  the  purchase  of  land, 
and  then  determine  not  to  buy,  but,  after  the  expiration 
of  the  option,  one  of  them  purchases  the  land  in  his  own 
interest,  the  other  has  no  right  of  action  to  have  the 
purchaser  declared  a  trustee  for  his  benefit. — Gilbert  v, 
Windhusen  249 

2.  Enforcement  of  Trust — Laches.  An  agreement  whereby 
a  mortgagee  was  to  be  permitted  to  foreclose  without 
opposition  on  the  understanding  that  he  was  to  make  a 
declaration  of  trust  in  the  premises  in  favor  of  the  mort- 
gagor cauDOt  be  enforced  by  reason  of  the  laches  of 
plaintiff,  where  suit  to  enforce  it  was  not  brought  until 
four  months  after  the  death  of  the  alleged  trustee,  at 
a  date  more  than  seven  years  after  such  trustee  had 
acquired  title  under  the  foreclosure,  the  only  excuse  for 
delay  being  that  he  had  promised  to  execute  a  declara- 
tion of  trust  at  various  times,  and  had  refused  so  to  do 
at  a  period  only  three  months  prior  to  his  death. — 
Snipes  v.  Kelleher 386 

3.  Resulting  Trust — Purchase  of  Realty.  The  fact  that 
plaintiff  paid  all  the  money  required  as  the  purchase 
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price  of  a  tract  of  land  conveyed  to  defendant  would 
not  create  a  resulting  trust  in  favor  of  plaintiff  for  the 
whole  of  such  land,  when  the  agreement  between  the 
IMirties  was  that  plaintiff  was  to  have  but  one-half  of 
the  tract  for  the  money  advanced  by  him. — Funk  v. 
Hensler    528 

See  Equttt,  3. 
VENDOR  AND  PURCHASER. 

1.  Right  of  Forfeiture — Waiver  by  Parol,  The  time  of 
performance  of  a  written  contract  for  the  sale  of  land, 
although  of  the  essence  thereof,  may  be  waived  by  sub- 
sequent oral  agreement. — Whiting  v.  Doughton 327 

2.  Same — Estoppel,  Where  the  purchaser  of  land  has  been 
led  to  believe  from  the  conduct  of  the  vendor  that  a  right 
given  under  the  contract  to  declare  a  forfeiture  has  been 
waived,  the  vendor  will  be  estopped  from  enforcing  for- 

f  eiture.— /d 327 

8.  Same — Default  in  Installments — Rights  of  Purchaser. 
After  waiver  of  the  vendor's  right  of  forfeiture,  by  rea- 
son of  failure  in  pasrments,  the  purchaser  would  not  be 
in  default  until  after  demand  upon  him  for  payment  of 
the  installments  due  and  the  lapse  of  a  reasonable  time 
in  which  to  meet  the  demand. — Id 327 

VENUE.     See  Appeal,  t>. 

VERDICT.    See  New  Tbial,  2. 

WILLS. 

1.  Construction — Jurisdiction  of  Superior  Court  Sitting  in 
Probate,  A  superior  court  sitting  in  probate  has  juris- 
diction to  entertain  a  proceeding  to  construe  a  will,  as 
such  courts  are  not  shorn  of  their  general  powers  con- 
ferred by  the  constitution  by  the  further  provision  vest- 
ing them  with  Jurisdiction  "of  all  matters  of  probate," 
so  as  to  restrict  their  Jurisdiction  to  that  of  probate ' 
courts  when  acting  as  such. — Reformed  Presbyterian 
Church  V,  McMillan  643 
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2.  Designation  of  Devisee — Defective  Description.  The  in- 
tent of  a  testator  to  make  a  devise  to  the  "Reformed 
Presbyterian  Church  of  North  America,  General  Synod," 
although  the  will  recited  the  devise  as  in  favor  of 
the  "Board  of  Directors  of  the  Society  for  Disabled  Min- 
isters of  the  Reformed  Presbyterian  Church  of  Illinois," 
is  evident  from  the  fact  that  there  was  no  such  body  in 
existence  as  the  devisee  named;  that  the  testator  was 
a  member  of  the  Reformed  Presbyterian  Church  of  North 
America,  whose  governing  body  was  the  General  Synod; 
that  he  had  belonged  to  a  congregation  thereof  in  Illi- 
nois prior  to  his  removal  to  the  state  of  Washington 
and  all  his  life  had  taken  great  interest  in  that  organ- 
ization; that  on  the  occasion  of  his  last  visit  to  his  old 
home  and  church  in  Illinois  the  General  Synod  had 
recently  established  a  fund  for  the  relief  of  disabled 
ministers,  which  it  had  put  in  charge  of  a  "Committee 
on  Disabled  Ministers'  Fund;"  that  collections  were 
being  taken  in  the  churches  at  that  time  for  the  pur- 
pose; and  that  the  subject  was  a  matter  of  interested 
discussion  among  his  relatives  whom  he  was  then 
visiting,  a  former  minister  of  the  congregation  to  which 
the  testator  had  belonged  being  one  of  the  beneficiaries 

of  such  fund. — Jd 643 

3.  Borne— Parol  Evidence,  Parol  evidence  is  admissible 
for  the  purpose  of  removing  the  latent  ambiguity  occa- 
sioned by  the  defective  designation  of  the  devisee,  where 
there  are  words  of  designation,  but  a  mistake  in  the 
name.— Jd.    €43 

See  EiZECUTOBS  and  Administbatoes,  3. 
WITNESSES. 

1.  Refreshing  Memory  "by  Reference  to  Record.  A  hotel 
keeper  is  competent  to  testify  as  to  the  presence  of  a 
guest  in  his  hotel  on  a  certain  date,  after  refreshing 
his  memory  by  reference  to  his  register,  when  it  appears 
that  the  entries  therein  were  made  by  him  in  the  usual 
way  in  the  regular  course  of  business  and  in  accordance 
with  the  facts  existing  at  the  time. — State  v.  Douette. . .      6 
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2.  TransiicHons  With  Deceased  Partner.  Under  Bal.  Code, 
§  5991,  which  provides  that  in  an  action  where  the 
adverse  party  derives  right  or  title  by,  through*  or  from 
any  deceased  person,  then  a  party  in  interest  or  to  the 
record  shall  not  be  admitted  to  testify  in  his  own  behalf 
as  to  any  transaction  had  by  him  with  such  deceased 
person,  evidence  of  a  transaction  had  with  a  deceased 
member  of  a  partnership  is  inadmissible,  when  the 
surviving  partner  was  not  present  nor  had  any  pezBonal 
tmowledge  of  the  transaction. — Bay  View  Brewing  Co. 

V,  Gnibb  34 

3.  Same — Action  on  Promissory  Note — Testimony  as  to  Al- 
teration—Competency. The  indorser  of  a  promissory 
note  cannot  testify  that  a  waiver  of  demand  and  notice 
was  not  on  the  back  of  the  note  when  he  indorsed  it, 
where  action  is  brought  upon  the  note  by  the  successor 
in  interest  of  a  deceased  person  with  whom  the  trans- 
action had  been  had. — Id 34 

4.  Exclusion  of  Testimony.  Testimony  of  a  witness  as  to 
statements  made  to  him  hy  a  defendant  charged  with 
rape  concerning  the  latter's  impotency  was  properly  ex- 
cluded, where  the  question  was  general  and  indefinite 

as  to  time. — State  v.  Bailey 89 

5.  Capacity  of  Child  to  Testify — Discretion  of  Court.  The 
capacity  of  a  witness  of  tender  years  to  understand  the 
nature  of  an  oath  is  a  question  for  the  discretion  of  the 
trial  Judge,  and  will  be  disturbed  on  Appeal  only  in  cases 
where  the  record  shows  manifest  abuse  of  discretion. 
—Id 89 

6.  Cross-Examination.  Where  a  witness  had  not  been  ex- 
amined in  chief  as  to  complaints  made  by  the  prose- 
cutrix at  police  headquarters  as  to  pains  or  injuries 
sustained  by  her  as  the  result  of  an  alleged  rape,  cross- 
examination  on  the  subject  was  not  proper. — Id 89 

7.  Same.  In  an  action  for  the  death  of  a  coal  miner,  due  to 
the  fact  that  the  timbers  in  the  air-shaft  caught  fire  from 
fires  outside  the  mine,  it  was  not  error  to  allow  a  wit- 
ness to  be  asked  on  cross-examination,  although  not  ex- 
amined In  chief  on  the  point,  as  to  whether,  if  a  sys- 
tem of  bells  had  been  provided  in  the  mine,  deceased 
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could  have  been  notified  of  the  fire  in  time  to  have 
saved  his  life,  where  the  witness  had  testified  in  chief 
'  that  he  was  superintendent  of  the  mine  and  had  been 
examined  as  an  expert  upon  the  proper  handling  of  the 
mine. — Vowell  v.  Isaaquah  Coal  Co 103 

8.  Same.  Prejudicial  error  cannot  be  assigned  upon  the 
refusal  of  the  court  to  permit  cross-examination  as  to  a 
certain  matter,  when  the  same  ground  had  already  been 
reasonably  covered  in  prior  cross-examination  of  the 
witness. — Nunn  v.  Jordan  . . ., .' 506 

9.  Repeated  Examination.  Where  an  extended  examination 
has  beeti  had  upon  a  certain  subject  in  evidence,  the 
refusal  of  the  court  to  permit  further  examination 
going  over  the  same  ground  would  not  be  error. — Id 506 

WORK  AND  LABOR. 

Services  by  Member  of  Family — Contract  for  Remunera- 
tion— Sufficiency  of  Evidence.  In  an  action  by  a  sister  to 
recover  the  value  of  services  as  housekeeper  for  a 
brother  during  a  period  of  nine  years,  it  was  not  error 
to  direct  a  verdict  for  defendant,  where  it  appeared 
that  plaintiff,  after  the  death  of  her  husband,  came  with 
her  daughter  to  live  at  the  home  of  her  brother  and  keep 
house  for  him,  there  being  no  agreement  or  understand- 
'  ing  as  to  any  charge  for  services,  and  nothing  in  the 
conduct  of  the  parties  to  imply  a  contract  other  than  one 
for  maintenance. — McBride  v.  McOinley 573 


■W8/;     fj|4 


>^^ 


HARVARD  LAWilBRARY 


